
Attn: Luke Griffin

I am writing to present to you a submission in the matter of Notification N9740, 
a proposal by Games Workshop Oz Pty Limited (hereafter, “Games Workshop”) 
that they be allowed to enforce certain Exclusive Dealings provisions their 
trade partners that, other than as permitted by the Australian Competition & 
Consumer Commission (hereafter, “ACCC”), would contravene the Competition 
and Consumer Act 2010. It is my opinion that this submission would be 
substantially detrimental to overall competition, and forthwith I provide 
evidence to this position. 

In their submission [N9740], Games Workshop wishes to establish Trade Account 
Restrictions, Value Added Service Pricing, and Stockist Program Conditions 
(hereafter “restrictions”, as described in their submission), business practices 
which would be imposed upon those who have Trade Accounts with Games 
Workshop. These restrictions for the most part only serve to substantially 
reduce competition.

Games Workshop proposes that Trade Accountholders (hereafter, 
“accountholders”) have at least one Outlet which sells the Products to 
customers, through the Shop Front Channel [2bⅰ]. This is a restriction that is 
necessary to create the incentive to participate in the Value Added Service 
Pricing, and so the merits (or rather lack thereof) of this proposed restriction is 
dealt with in detail later.

Games Workshop seeks to limit the supply of information [2bⅰⅰ] about new 
products. It also seeks to prevent sellers from offering or taking orders for new 
products in advance of specified dates. There is no argument made at any 
point as to how this might benefit anyone other than Games Workshop, and it 
would seem an obvious conjecture that there can ordinarily be no benefit to the 
consumer from such restrictions. Certainly, this restriction substantially limits 
choice, as it prevents consumers from purchasing from any retailer who follows 
these conditions, as opposed to any retailers which do not (such as resellers or 
international sellers), if for example the consumer is eager to secure their 
purchase in advance in the case of a limited-availibility or popular/highly 
anticipated product.

Games Workshop wish to limit the re-supply of their Products to customers 
outside of Australia and New Zealand (and potentially others) [2bⅰⅰⅰ]. Again, no 
argument is made as to how this will benefit Australian consumers. This can 

N9740 Exclusive Dealing Notification by Games Workshop Oz Pty Limited

2bⅰ N9740 Exclusive Dealing Notification by Games Workshop Oz Pty Limited, p. 2

2bⅰⅰ N9740 Exclusive Dealing Notification by Games Workshop Oz Pty Limited, p. 2

http://registers.accc.gov.au/content/trimFile.phtml?trimFileTitle=D14+59305.pdf&trimFileFromVersionId=1180717&trimFileName=D14+59305.pdf#page=3
http://registers.accc.gov.au/content/trimFile.phtml?trimFileTitle=D14+59305.pdf&trimFileFromVersionId=1180717&trimFileName=D14+59305.pdf#page=3
http://registers.accc.gov.au/content/index.phtml/itemId/1178319/fromItemId/776499


only result in less customers for accountholders to sell to. Presumably, any 
accountholders who sell into other territories would do so at a profit, and 
reinvest this profit to increase the attractiveness of their offering with lower 
prices, wider ranges, or higher quality or more diverse value-added services, 
which would therefore provide Australian consumers with more choice. 
International relations by accountholders that export their products may also 
increase the exposure to and viability of importing locally-unavailable or 
cheaper products, which further benefits consumer choice.

Realistically speaking, the changes that the international counterparts to 
Games Workshop have made, restricting supply from their market into Australia 
at greater availability and reduced prices, has had infinitely more effect to 
Australian consumers [tencopper] than the reverse will have to purchasers in other 
territories. The ACCC is not concerned directly with competitive consequences 
for consumers in other countries, and Games Workshop Oz Pty Limited 
technically has not instituted any of the policies that have reduced the 
availability and raised prices of international products into Australia. 
Nevertheless, Games Workshop Oz Pty Limited is a wholly owned subsidiary of 
the UK company Games Workshop Limited (GWG), which is directly responsible 
for the policies of all of its worldwide subsidiaries which have had a dramatic 
effect on the choices available to Australian consumers, and in the context of 
this relationship, and the resulting price maintenance, this establishes a priori 
that Games Workshop are acting in bad faith. No such regional restrictions 
should be considered without compelling evidence of no competitive detriment 
to Australian consumers.

Games Workshop want to restrict the resupply of their Products to the forms 
that they supply, without being divided or altered [2bⅰⅴ], or to anyone whom they 
know will do the same [2bⅴ]. They do assert that this “helps support the orderly 
sale of the Products to minimise the risk of the Products being provided to 
consumers in a manner not intended by [Games Workshop]” [4aⅰⅰⅰ], and that this 
is a public benefit, although they do not explain how it is a benefit for anyone 
other than Games Workshop, nor how it improves competition or consumer 
choice. In fact, it is known that it specifically reduces both consumer choice and 
competition substantially. The vast majority (by any metric you choose) of 
Games Workshop Products are self-assembly kits, or sets or collections of 
independently useful parts (some available separately, some not). In either 
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case, there is a significant demand for isolated components; this is for several 
reasons. For example, Games Workshop promotes their Product as being in its 
own right something that consumers would desire to obtain, customise to their 
liking, paint, and proudly display, beyond any further utility; in this case, the 
customisation is encouraged, with many kits having multiple options and 
frequently being interchangeable to greater or lesser degrees with other 
Games Workshop kits and historic Products previously offered by Games 
Workshop. Alternatively, Games Workshop promote a number of games that 
are played using these models as game pieces, and a significant and long-
standing requirement of the game rules are that the models exactly represent 
their abilities and equipment as provided by the game rules, to ensure that 
other players can visually determine how a model behaves without having to 
have intimate knowledge of the selection made for that model. Both of these 
reasons had in fact contributed to an explosion of demand in the 2000s as 
internet shopping became popular, and effectively birthed a whole new niche 
market for the Products. Subsequent to similar policies demanded by various 
international counterparts to Games Workshop, it is known that (to give 
examples), MiniWarGaming.com, one of the largest third-party online-only 
seller (at the time) and operators of one of the top five online communities 
focused on the tabletop wargaming hobby, chose to liquidate their stock and to 
entirely close down their online store, in part as a result of comparable policies 
being introduced in their region [MWG]; and Spikey Bits, started by one of the 
original innovators in this mode of selling, also liquidated their inventory and 
de-emphasised and reduced as much as possible their offerings of GWG 
products as a result of comparable policies being introduced in their region [SB]. 
Furthermore this particular provision has effectively no chance of achieving the 
stated aims, as even (for example) a cursory examination of eBay sales of 
divided Products (hereafter, “bits”) from sellers who are either not subject to, 
or refuse to comply with, such restrictions, make over 13,000 selections of bits 
available to Australian consumers, both from inside and outside of Australia, 
continuously and at an ever-increasing rate [eBay]. As this does not and cannot 
achieve the stated aims, and does not benefit competition, and is 
demonstrably substantially detrimental to competition, this provision should 
not be considered.

Games Workshop state their aim to limit pre-painting of their product. Again, no 
argument is made as to how this will benefit Australian consumers. This can 
only result in less consumers for accountholders to sell to, and once again, a 
cursory examination of online offerings shows that this option will inevitably 
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remain available to Australian consumers, though the choice of sellers, 
convenience of availability, and price competitiveness, will all be reduced by 
the prohibition here.

Games Workshop seeks to create a third-line forcing practice where purchasers 
cannot purchase if they use certain venues or sales formats, or knowingly sell 
to people who do [2bⅴⅰⅰ]. Once again, no argument is made as to how this will 
benefit Australian consumers. Again, it is obviously the case that this will 
substantially disadvantage consumers, as these sales options restrict both the 
competitiveness of accountholders and innovative resellers that may wish to 
reasonably offer Games Workshop Products to their customers but who do not 
qualify for or are otherwise unable to obtain a Games Workshop Trade Account.

Games Workshop would like to enforce a model where each Outlet (a mode of 
sale, such as face-to-face in a shop, i.e. the Shop Front Channel, online i.e. 
Distance Selling Channel, and others such as market stall sales, which have no 
official parlance because they are proposed to be forbidden entirely) is supplied 
with Products at a different price and where Products so supplied cannot be 
sold via a different Outlet, even where only a single legal entity is being 
supplied. This is naked price discrimination, and must be considered anti-
competitive per se without substantive evidence to the contrary. This being the 
case, it is on this point that Games Workshop expend the most effort in 
justification, in their Public Benefit Claims.

As to the supposed Public Benefits Claims of the restrictions [4a], Games 
Workshop provides no evidence, and are disingenuous in their assertions. 
Firstly [4aⅰ], they claim that “consumers will benefit from this higher standard of 
service and support”, which is unlikely to be true. Problematically for this 
argument, they only claim benefit to consumers (e.g. a place to meet friends 
with a similar interest, or space to assemble or play a game with the Product), 
and not more choice (which is the only kind of benefit with which their 
submission should be concerned); and the services which will be discouraged 
by this proposed practice (such as better access for regional consumers, or 
lower prices) directly translate into more consumer choice, and so this 
economic restriction of offerings cannot be seen as anything other than a 
substantial lessening of choice. Even notwithstanding this, “service and 
support” is only of a higher standard if they are desired by the customer when 
they evaluate their choices, and only if it is in fact of a higher standard (in the 
opinion of the consumer, and not the opinion of Games Workshop) does the 
customer actually benefit. As the intention of the restrictions (according to 
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section 2b [2b]) is to provide higher discounts to those accounts that meet the 
score set by Games Workshop, therefore, all trade accounts will be encouraged 
only to provide those services that Games Workshop score, and discouraged 
from providing services that Games Workshop do not score in favour of those 
that do. For example, a customer that chooses to purchase from the Distance 
Selling Channel Outlet of a particular stockist (because they lack the time to 
travel to the nearest store, or to benefit from more competitive pricing), could 
not (under the restrictions) then benefit from any reward offered by that 
stockist for future purchases if those purchases are offered from their retail 
Outlet, should they later choose to go to a retail shopfront and continue their 
business with that same retailer (if for example they move house and now are 
closer to a retail store, or their economic circumstances change and they now 
prefer to pay a little more to obtain the product immediately rather than the 
delay caused by the mail of the product). Essentially, though Games Workshop 
Product offerings may or may not be niche, the reasons why a person would 
choose to shop from one seller or another are many and varied and can easily 
change over time; the restrictions can only theoretically increase benefit to the 
consumer in individual cases if their own circumstances do not change – and 
they can never increase choice. As Australians move house or change 
employment many more times over their lifetime than previously, and 
therefore the choices equation that benefit different consumers varies much 
more than in the past, this would doubtless only reduce competition for 
consumers as sellers would be prohibited from taking advantage of developing 
consumer trends as the prosperity, time, and accessibility of their customers 
and potential customers changes.

Secondly, Games Workshop present an argument that they wish to be able to 
use the restrictions to protect retailers who have their value-added services 
used by customers (as above, for example, a place to meet friends with a 
similar interest, or space to assemble or play a game with the Product), but 
who will then not secure sales, as price-conscious consumers in turn utilise 
Distance Selling Channel sellers, which have lower overheads (neither of the 
aforementioned services being provided) and therefore can presumably offer 
lower prices. Essentially, this boils down to Games Workshop wishing to 
economically restrict Distance Selling Channel-only sellers, so that they can 
benefit from the strategic value of the believed greater (or at least more easily 
leveragable) power of retail stores in promoting their Product. Notwithstanding 
the benefit realised by Games Workshop for the proposed practice, on its own 
merits, the argument flies in the face of several obvious prevailing arguments, 
such as the fact that price is only one metric that consumers use to determine 
the value of an offering; that this price variance is unlikely to overcome the 
convenience of having the immediate ability to purchase and use the product 
whenever taking advantage of the value-added services offered by the retailer; 
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that customers already may ustilise these value-added services without making 
a purchase (for example, customers who consider their collection complete 
may not buy more Product, or only very rarely, but may still wish to regularly 
meet with friends or play games) and that this is a policy matter for the 
individual retail Outlet to determine when deciding how they will ensure that 
they get a return on their value-added service investment; and that in any case 
the viability of any venture is its own responsibility and Games Workshop 
should not be making submissions to the ACCC on their behalf.

Even were this argument - that the long-term viability of the hobby is 
dependent upon retail stores (Shop Front Channel) – verifiable and compelling, 
in this case the restrictions will still only result in substantially reduced 
competition. GWG already operate numerous frontline stores of their own (i.e. 
owned and operated by them, with their own brand, and carrying only their 
own product, and utilisable only by exclusive customers of their own product), 
and are welcome to operate more if they consider it in their long-term business 
interest to do so. As a business that sells at all levels – wholesale 
(Trade/Channel), retail (Shop Front Channel), and mail order/internet (Direct) – 
they therefore they have no need to rely on requiring third-parties to achieve 
their strategic aims. GWG have operated their own retail stores in Australia 
since approximately the mid-90s, and the total number of stores that they now 
operate here is approximately 40 [2014]. Over the years, approximately as many 
stores have closed as remain open, as GWG seek to relocate in an effort to 
minimise expenses or maximise accessibility. However, those stores do not 
supply anyone outside of their immediate area, as they are necessarily local 
since they all utilise the same unified global website. Accordingly the total 
number of Australian consumers who can access a Games Workshop store is, at 
most, a few tens of thousands. The worldwide parent company of Games 
Workshop, GWG, operate a single unified website for all of their own stores and 
covering all regions worldwide. This online store offers no routine price discount 
or sale prices off of normal Games Workshop RRP (except, very rarely in the 
past, for discontinued products or bundles), and of course provides none of the 
value-added benefits that other retail stores are expected provide and are 
considered by Games Workshop to be so vital (except perhaps a single minor 
one; the option to ship to the consumer’s chosen Australian GWG store, at no 
shipping cost). This store, however, does have an advantage over other stores 
(retail or otherwise) - the availability of over 800 Games Workshop Products 
that are unavailable or limited in availability due to their existing trade 
agreements. This means essentially that consumers have substantially less 
choice if they do not have easy access to one of the 40 Games Workshop 
stores, as only the products most useful to Games Workshop (beginner 
products, with higher price-to-utility ratios to better attract new players). 
Effectively this makes it easier for Games Workshop to price discriminate 
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against players who are more heavily invested, as the models that they have 
not yet collected become more expensive or less convenient obtain. Direct 
sellers can currently help to improve choice by obtaining this unavailable or 
reduced availability stock, and leverage better margins due to potentially lower 
operating costs, in order to reduce the risk of supplying this demand, creating a 
benefit for consumers, especially those who do not have easy access to a 
Games Workshop store.

Games Workshop also claim that this is necessary as a proportion of players 
typically “exit” the hobby when they reach a certain age. While this exodus of 
customers is not disputed and is in fact well-known, what Games Workshop 
does not detail is why this might be the case. Quite predictably, the evidence 
suggests that mature players exit the hobby due to the time and/or monetary 
pressures of their new responsibilities typically encountered as they reach 
adulthood. What Games Workshop refuse to acknowledge, however, is the fact 
that they do absolutely nothing to retain these players. Games Workshop 
specifically refuse to address this market segment, by reducing the choice 
available to those who are more time-sensitive by requiring interactions to 
occur at a physical store, and reducing the choice available to those who are 
more price-sensitive by restricting innovative sellers operating at lower 
overheads, in order to improve the competitiveness of the aforementioned 
physical store. Even those veteran players who are not as time- or price-
sensitive as most, are neglected through the aforementioned website 
exclusivity (as these are the players most likely to have larger collections and 
therefore have the greater desire for the lesser-availibility products). So, while 
it may indeed be true that Games Workshop – perhaps even indeed the hobby 
itself – do depend upon the recruitment of new players at the levels currently 
seen, it is not at all established that this must be so, and certainly not that the 
cost of this requirement should be borne by the Games Workshop 
accountholders and ultimately, the consumer, in the form of less choice.

As to the proposed Stockist Program Conditions, I believe there is currently too 
little information in this submission to determine that it is anticompetitive. 
Given the content of the rest of this submission, I am wary, but do not currently 
see anything sufficient onerous as to substantially lessen competition, as long 
as the proposal is genuinely voluntary and the rewards are truly rewards for 
participants, and do not have the effect of being penalties to non-participants.

Games Workshop note that this affects approximately 160 Outlets [3bⅰ], which is 
80% of their total sales channel by number of Outlets (given the 40 Australian 
GWG stores number above). Accordingly, this suggests that it is very highly 
likely that any effect that is felt as a result of the proposed restrictions, will 
affect the majority of retailers in this niche, which cannot help but impact 
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consumer choice. Accordingly, I would consider it judicious that none of the 
proposals should be entertained without actual evidence submitted in support 
of the assertion made that these changes will have no effect on competition.

Games Workshop assert that their own range of Products have significant 
competition, and rattle off a laundry list of everything that is typically sold 
within sight or sound of a store that stocks Games Workshop products [5a]. These 
products are diverse in every possible aspect – from collectible cards to die-
cast displays to family board games to scale models to toy figurines to remote-
controlled toy vehicles to video games to fantasy literature to role-playing 
games – save perhaps one: that they are to a greater or lesser extent 
discretionary. Essentially, Games Workshop argue that their Product is an 
entertainment product, and directly competes with all other possible 
entertainment products. While this is essentially true in an economic sense 
when discussing discretionary spending, this is far too broad a characterisation 
of a Product for the purposes determining their interchangeability in a 
competitive sense. Games Workshop Products are diverse, but for this purpose 
their main Products fit into a single category: unpainted miniature-scale 
models, for use in two non-exclusive ways; the first being the intrinsic appeal of 
the Product itself and the task of building, customising, and painting it, and the 
second being its use in tabletop wargames, specifically those published by 
Games Workshop. Additionally, Games Workshop have a number of supporting 
products (primarily paint and glue, hobby accessories such as brushes, and 
literature), mostly used as promotional vehicles or disposable or consumable 
accessories for their primary product, although they do have some small value 
of their own that is independent of their primary product. These secondary 
products can probably be realistically characterised as being interchangeable in 
a competitive sense. Their primary product, however, is very insensitive to 
competing products, as Games Workshop is the major producer of this type of 
product (in Australia and worldwide) and they specifically design their 
miniature products to be compatible only with their own tabletop wargame, 
and vice-versa. As Games Workshop is a worldwide market leader in the 
tabletop wargaming niche, and they themselves argue that the “customer 
experience” of meeting-places where players can congregate is essential to the 
hobby as a whole, it is clear that even within that space, consumers are not as 
free to simply switch from one game system to another as they otherwise 
might be, as their choice to select one game/miniature or the other is heavily 
weighted by demand-side economies of scale (that is, with significantly more 
players of one game system or people interested in that model type, it is a 
proportionately more attractive for a new entrant to also play that game 
system or build those models, as there will statistically be more opportunities 
to play or people who will appreciate their models).

5a  N9740 Exclusive Dealing Notification by Games Workshop Oz Pty Limited, p. 7

http://registers.accc.gov.au/content/trimFile.phtml?trimFileTitle=D14+59305.pdf&trimFileFromVersionId=1180717&trimFileName=D14+59305.pdf#page=8


In particular, it is worth noting that the wholesale suppliers of every single one 
of the listed Products do not enforce, and have not sought to enforce, 
restrictions substantially similar to the restrictions that Games Workshop are 
seeking to enforce. It follows, therefore, that either the supposedly competing 
products are actually not competing products as they have been characterised, 
and occupy a distinct niche with their own economic dynamics; or else that the 
restrictions that Games Workshop seek to enforce are not “central to the 
customer experience” [4aⅰ], but rather are central specifically to Games 
Workshop’s preferred business model.

Games Workshop asserts that each of the markets that sell their products 
within the broader Australian region are “highly competitive”, in respect of the 
competing products on offer [5b]. This argument has been dealt with at length 
above, and is only potentially true insofar as Games Workshop suppose that all 
products are equally desired and fully interchangeable with any other product 
available at the same store - a ridiculous position. As one commentator put it, 
you might as well compare this Product to Ferrari Destruction Derbies in 
Antarctica. However enjoyable an activity might be without (or with fewer) 
alternatives, that is no justification for any (potential) lessening of alternatives, 
when the nature of the product is purely discretionary. 

Again, the public detriments of these proposals have been discussed at length 
above, notwithstanding that they are not acknowledged by Games Workshop 
(who provides no evidence for their position that there are no public 
detriments). Accordingly, I submit that the Notification N9740 be rejected.

Regards,

Timothy WILSON
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