
12 August 2014 
 
Dr. Richard Chadwick 
General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
PO Box 1199 
DICKSON ACT 2602 
 
By email: adjudication@accc.gov.au  
Cc: Hannah.Ransom@accc.gov.au 
 
Dear Dr. Chadwick 
 
Notification N97423 lodged by Yamaha Motor Australia Pty. Ltd. 

 
We refer to your letter dated 23 July 2014 requesting submissions from interested parties 
in respect of the above notification. 

Based on our experience and involvement in the industry we believe we can provide our 
views to allow the ACCC to assess whether the conduct of Yamaha Motor Australia Pty 
Ltd (Yamaha) protected by Notification N97423 (Notification) is likely to substantially 
lessen competition to both Yamaha dealers and our customers in obtaining motorcycle 
finance and insurance. 
 
Motorcycle Sales 
 
The Federal Chamber of Automotive Industries (“FCAI”) publishes monthly statistics of 
new motorcycle sales. A breakdown of the new motorcycle retail sales for 2013 is as 
follows:- 

 
Manufacturer No of Units Market Share 
Honda   23,943  21% 
Yamaha  20,087  18% 
Kawasaki  11,683  10% 
Suzuki              10,818  10% 
Harley     8,218    7% 
KTM     7,097    6% 
Polaris                4,450    4% 
Triumph    3,029    3% 
CF Moto    2,496    2%  
BMW     2,198    2% 
Other   18,000   16%   
Total   112,019 Source FCAI Motorcycle Group National 
Sales report  

 
In addition to these 112,019 new motorcycle sales, it is estimated that a further 50,000 + 
used bikes are sold via the 1,730 motorcycles dealers around Australia. 
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In our own dealership we sell 1800 new units and 400 to 500 used units per year of 
which Yamaha make up 20% of our sales.  
 
As you can see Yamaha is the 2nd largest retailer of new motorcycles in Australia 
 
Motorcycle Retail Finance Market 
 
Many motorcycle dealers have access to retail finance and insurance. Finance and 
insurance is a critical part of our business as we are able to assist the customers in the 
purchase of their motorcycle and accessories.  
 
Without the ability to provide finance and insurance the ongoing viability of our business 
would be difficult as it is both an important sales tool and income contributor to our 
business. It at times becomes even more critical than the choice of bike itself. 
 
We currently offer finance and insurance via the following companies:- 

 
Financier    
Yamaha Motor Finance  
BOQ Credit  
Capital 
GE 
 
Insurer    
QBE 
Swann Insurance    
Yamaha Insurance 
 

Of these financiers, Yamaha is the only manufacturer that also operates a finance 
company directly, whereas all other major brands have an affiliation with an independent 
financier. 
 
Consumers have the option of paying for the motorcycle in any number of ways i.e. 
Cash, credit card, EFT or in store finance. 
 
The provision of in store retail finance and insurance is a convenience factor in that we 
are able to assist in the consumer in their purchase on premises. The rates we offer are 
competitive, meet the customers’ needs and compliant with legislation. Historically we 
have provided 35% of finance and insurance to our in store customers. 
 
One of the major responsibilities of a dealer offering retail finance is that we ensure that 
we understand the consumers’ needs and that the loan offered to them meets these 
needs. This is also a specific requirement from the Financier to ensure compliance with 
the National Consumer Credit Protection Act (“NCCP”) 
 
We generally operate as an agent of the financier and are responsible for the origination, 
application and forwarding of relevant documents and information to a Financier to allow 
the application to be assessed, approved and funded. 
 
Financiers and Insurers accredit, train and monitor us as required to ensure compliance 
with the relevant legislation. 
 
The main concerns with the enforcement of Yamaha Finance and Insurance with the 
sales of all new Yamaha bikes is that in our opinion is has the following concerns of 
which will serve only to benefit Yamaha and not the customer nor the dealers. These 



issues as shown below we feel are in direct conflict to some areas of the Competition 
and Consumer Act 2010 (formerly Trade Practices Act) for the following reasons; 

Anti-Competitive;  

Competition is the process by which rival businesses strive to maximise their profits by 
developing and offering desirable goods and services to consumers on the most 
favourable terms.  

To only offer a customer one finance and insurance package eliminates the competitive 
advantage of other finance and insurance business offering better products. 

More competitive markets can lead to:  
� lower resource costs and overall prices;  
� better services and more choice for consumers and businesses;  
� stronger discipline on businesses to keep costs down;  
� faster innovation and deployment of new technology; and  
� better information, allowing more informed choices by consumers.  

 
To after a long and beneficial relationship, to now be told that you can only offer one 
form of finance and insurance to your customers is not allowing the customer to benefit 
from better finance and insurance terms. These benefits can be in the form of a special 
promotion programs, cheaper rates etc. The lending markets are by nature very 
competitive in this country and that has allowed greater benefits and lower borrowing 
costs for consumers. This should not change. 

Another problem is that all financial institutions have differing methods to determine the 
credit worthiness or risk and “rating” for a consumer. We have situations daily where we 
must change our preferred lender based on the credentials of the applicant as individual 
Finance companies can be  harsh in its assessment of a “type” of borrower based on 
historical evidence where as another institution may take a more favourable view. This is 
why we have option sin finance as it allows our buyer the best possible chance of 
finance approval and therefore purchase. 

This differentiation can only be made by a professional Finance Manager when 
presented with all the facts at point of sale. To force the customer into one product that 
may not suit is of no benefit to Yamaha, Dealer or Customer. Competitive Finance 
Insurance products have the affect of saving and or costing the individual thousands 
more than needed – competition is need here. 

Misuse of Market Power (section 46 – Competition an d Consumer Act 2010)  

A misuse of market power involves a company with a substantial degree of market 
power taking advantage of that power (e.g. by refusing supply) for the purpose of: 

• eliminating or substantially damaging a competitor; 
• preventing a person from entering into a market; or 
• deterring someone from competing in a market. 

It is also illegal for a company with a substantial market share to supply or offer to supply 
goods or services at a price that is less than the cost of supplying those goods or 
services for one of the above purposes. 

Market power is the ability to act unconstrained by competitors. A “substantial” degree of 
market power is a degree that is “large or weighty” or “considerable, solid or big”. A 
company may have market power even with a low market share. 



This forced selling of Yamaha finance and insurance is in our view a misuse of there 
power to eliminate competitors and deterring other competitors from competing their 
equally beneficial finance and insurance products.  

Yamaha occupy about 20% of the new motorcycle market in Australia. This has been 
steadily increasing which is a testament to their improving product line. The Australian 
motorcycle market has been relatively flat of recent years to the point where the sales of 
new motorcycles have changed little year to year since 2008. 

When you have one manufacturer that is increasing their market share, we have seen a 
steady misuse of this position that has meant that dealers representing other franchise 
such as us, are constantly being threatened from everything to the painting of our work 
shop floors and to now hoping to eliminate the competitive finance and insurance options 
and thereby the lively hood of the dealer and staff  

The reasoning behind Yamahas submission is understood and it should be to some 
degree applauded for their efforts in maximizing the return of there three brands however 
this arrangement has dealers feeling threatened and therefore has under tones of 
misuse of power. If we don’t abide by this our franchise agreement to sell Yamahas will 
be removed.  

Within their new dealership agreements, effective 14th October, 2014 Yamaha 
Franchised dealers will have to “obtain Yamaha’s prior written consent before they can 
offer competitor finance and insurance on Yamaha Products”. This is misuse of power 
and threatening in its tone. 

Exclusive dealing (section 47 - Competition and Consumer Act 2010)  

Exclusive dealing consists of supplying (or acquiring) goods or services on the condition 
that the purchaser (or supplier) accepts a restriction on its ability to deal with others. 

Exclusive dealing can take many forms, including: 

� supply of goods or services on the condition that the acquirer will not (at all, or 
except to a limited extent):  

� acquire goods or services from a competitor; 
� re-supply a competitor’s goods or services; or 
� re-supply those goods or services to particular persons; 
� refusal to supply goods or services on the basis that a person has not fulfilled 

the above conditions; 
� acquisition of goods or services (at all, or at a particular price) on the 

condition that the supplier will not (at all, or except to a limited extent) supply 
the goods or services to particular persons; or 

� refusal to acquire goods or services on the basis that a person has not 
fulfilled the above conditions. 

However, exclusive dealing is generally only illegal if it has the purpose or likely effect of 
substantially lessening competition in a market. The forcing of Yamaha franchisees to 
only supply Yamaha Finance and Insurance products is in our opinion a case of 
Exclusive Dealing that fits the definition of as shown in the Competition and Consumer 
Act.  

Third line forcing (sections 47(6) and 47(7) Competition and Consumer Act 2010))  
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Our understanding is that third line forcing is a type of exclusive dealing. It involves 
supplying products or services on the condition that the buyer will acquire products or 
services from a third party.  

Third line forcing is absolutely prohibited unless it occurs between related entities. This 
means it is illegal between unrelated companies, regardless of its actual or likely effect 
on competition in a market. Whilst Yamaha Motor Finance is a wholly owned subsidiary 
of Yamaha Motorcycles Australia, it appears that Yamaha are trying to overcome this 
related parties issue with regards to their insurance by “incorporating joint venture to be 
formed between an entity in the Yamaha Group of companies and NM Insurance Pty 
Ltd”  

As a Yamaha dealer we have been advised by Yamaha via a Dealer letter dated 17 July 
2014 that effective 1 October 2014 we can only offer Yamaha finance and insurance 
when selling Yamaha motorcycles. Yet if we are a multi franchised dealer we can offer 
other finance and insurance products for the other product. 
 
We also believe that if Yamaha are successful in their ACCC request then the other 
motorcycle manufacturers may follow suit and demand we also place our finance and 
insurance with their preferred supplier. 
 
In their submission Yamaha have stated the following 
 

a) Dealers may not have a clear understanding of product features 
b) Dealers can be better monitored to ensure advice regarding finance and 

insurance fall within permitted representations about the Yamaha Finance and 
Insurance Products 

c) YMA does not have knowledge of Competing Finance and Insurance products 
and if they meet regulatory and legislative requirements 

d) Yamaha Insurance products offer features and benefits that others do not. 
 
Our view is as follows 
 

a) When we are accredited with a Financier or Insurer we are provided both initial 
and ongoing comprehensive training on the product features. We also ensure 
that all our staff that deal with these products are aware of their obligations and 
we provide strong management supervision and support 

b) Each financiers and insurers undertake their own monitoring programs and we 
don’t understand why Yamaha should be concerned with what others do or don’t 
do.  

c) All financiers and Insurers are required to satisfy NCCP and Insurance 
compliance obligations and ensure their dealers are satisfying the required 
training obligations under NCCP. 

d) We are the best placed to understand what products features and benefits will 
match a consumers needs rather than Yamaha as we have the direct customer 
interaction 

 
Our view is that Yamaha’s application will lessen the competition in the in store retail 
finance and insurance market. There are only three major financiers in this sector in 
Yamaha, BOQ and GE with Yamaha being the apparent largest provider of retail finance 
in the motorcycle industry. In the Insurance market Yamaha hold a much lesser market 
share and it would appear that they are looking to use their market size in Finance to 
accelerate the growth of their insurance product. 
 



In our opinion the restriction placed on us by Yamaha will lessen the competition for the 
consumer, represents a misuse of Yamaha’s power, is forced exclusive dealing and has 
undertones of third line forcing with the relationship of Yamaha to NM Insurance Pty Ltd 
and it is for all these reasons we feel it is unjust and should not be ratified. 
 
We have spoken to many other Yamaha dealers who may not lodge a formal reply to 
ACCC however we do know that they share the same opinion as ourselves. 
 

 
Case Study 
 
In the case, ACCC v Fila Sport Oceania Pty Ltd, the Federal Court found that Fila Sport 
Oceania Pty Ltd (Fila) had misused its market power and engaged in exclusive dealing 
in contravention of sections 46 and 47 of the Trade Practices Act 1974 (TPA). Justice 
Heerey ordered that Fila pay a $3 million penalty. 
 
The Australian Football League (AFL) licensed various companies to supply apparel to 
AFL teams and their supporters. There were two types of apparel licensed by the AFL: 

� • ‘on field’ apparel – products identical to those worn by AFL players, such as 
football jumpers. A small number of companies, including Fila, Adidas and Puma, 
were granted exclusive licences to supply ‘on field’ apparel of particular AFL 
teams; and 

� • ‘team spirit’ apparel – products not worn by AFL players, such as T-shirts, but 
which feature AFL team colours and designs. A large number of companies, 
including all ‘on field’ licensees, were licensed to supply ‘team spirit’ apparel. 

 
In 1999, the AFL announced that it would restructure the licence system from 2002. In 
response, Fila implemented a Selective Distribution Policy (SDP), under which Fila 
would not supply retailers with licensed apparel (either ‘on field’ or ‘team spirit’) if a 
retailer stocked ‘team spirit’ apparel for any Fila-sponsored team that was manufactured 
by another licensee. 

 
The Australian Competition and Consumer Commission (ACCC) alleged that Fila’s 
conduct contravened sections 46 and 47 of the TPA. Fila initially contested the 
allegations before withdrawing its defence, making admissions and not contesting the 
penalty range submitted by the ACCC to the Federal Court. 
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