
 

 

 

Wednesday, 13th August 2014 
 
Dr Richard Chadwick  
General Manager  
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
Canberra 2601 ACT 
 
 adjudication@accc.gov.au 
 
Dear Dr Chadwick 
 

Exclusive Dealing Notification N97423 (EDN) Lodged by Yamaha Motor Australia 

 
1. Introduction 

 
1.1 The Motor Trades Association Queensland (MTA Queensland or Association) responds to 
your 23 July 2014 letter to franchisees of Yamaha Motor Australia Pty Ltd (Yamaha EDN) inviting 
comments to assist the Australian Competition and Consumer Commission (ACCC) with its 
assessment of Yamaha’s exclusive dealing proposal.  The MTA Queensland’s comments are 
submitted on behalf of its the Queensland Motorcycle Industry Division, QMID, and reflect the policy 
consequences for the automotive value chain and are confined to issues which relate to the interests 
of franchisees of Yamaha.   
 
2. Context 
 
2.1 Your letter of 23rd July advised of the EDN notification lodged on 29 May 2014 that Yamaha 
that proposes “to supply franchise services on condition franchisees do not (unless Yamaha has 
provided written consent) supply, offer to supply, promote or recommend finance and insurance 
products (in relation to Yamaha motor cycle and marine products) offered by competitors of Yamaha 
Motor Finance or a joint venture to be formed between a Yamaha group and NM insurance.”  
 
2.2 It is noted that by notifying the conduct to the ACCC, Yamaha is able to gain statutory 
protection from the competition provisions of the Competition and Consumer Act 2010 (CCA).  This 
legal protection commenced automatically on 29 May 2014. 
 
3. Macro policy consequences 
 
3.1 The Yamaha EDN is lodged pursuant to the CCA 2010.  It has major consequences for the raft 
of legislation and regulation that constitutes Australia’s competition and consumer framework: 
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I. This framework is being reformed and restructured to assist businesses and consumers to 
transit the economic transformation the Australian Government envisages will succeed the 
mining boom.  This framework, inter alia, proposes enhanced competition in orderly markets 
and remedies for unconscionable conduct and misuse of market power by corporations.   

 
II. The Yamaha EDN if imprimatured by the ACCC will establish a dangerous precedent that is 

likely to damage the fabric of the framework the Government envisages will form part of the 
catalyst of the next iteration of the Australian economy.   

 
III. The Yamaha EDN will damage the interest of consumers because it constitutes a form of 

disguised third line forcing.  The operation of the arrangement is likely to generate monopoly 
rents payable by the consumer, collected by the franchisee and transferred to the benefit of 
the franchisor.  Endorsement of the arrangement would set a precedent for other franchisors 
in the automotive value chain to follow this modeling in generating and collecting monopoly 
rents from exclusive financing arrangements.  This would provide a precedent to avoid 
compliance with the Australian Consumer law which regulates third line forcing and 
monopoly rents. 

 
IV. The indemnity that will be provided by the ratification of the Yamaha EDN establishes a 

model for majors in the automotive value chain to evade the consequences of the enhanced 
unconscionable conduct and misuse of market power provisions in the CCA.  Implicit in the 
Yamaha EDN is an imprimatur for franchisors such as Yamaha to ‘demand’ that franchisees 
operate their business in a way that creates monopoly rents for the benefit of the franchisor.  
This is a misuse of market power.  As there is a statutory indemnity it will be difficult if not 
impossible for the franchisee to seek a remedy from the demands of the franchisor under 
the CCA or the Franchising Code of Conduct (Franchise Code). 

 
V. Perhaps the major consequence is that if ratified, the Yamaha EDN would weaken the 

Franchising Code.  The Australian Government and the ACCC anticipate that franchising will 
be an important small business model in the restructured economic environment.  The 
Franchise Code has been reviewed, and the Yamaha EDN provides a model to circumvent the 
Code’s norms of business behaviour e.g. under the Code, Franchisees cannot be forced to 
accept subsequent costs or arrangements that are ‘not in good favour’, yet this EDN would 
provide a statutory indemnity for behaviour which is not in good faith and which imposes a 
cost on the franchisee.   

 
VI. The broadest policy consequence is that the precedent and the business model the Yamaha 

EDN establishes, if ratified, provides such a broad ranging indemnity for the misuse of market 
power by franchisors and the creation of monopoly rents that it is likely to be emulated by 
many franchisors to the detriment of franchisees that comprise the automotive value chain 
to the extreme detriment and to the considerable disadvantage of consumers. 
 

4. Micro economic considerations 
 
4.1 Members of the QMID have considered the Yamaha’s exclusive dealing proposal and have 
formed the view that it: 

 

  lessens consumer finance and insurance choice; 

  erodes the competitive finance and insurance forces that are vital to a healthy automotive 
industry; and  

 lessens franchisee income and profitability undermining staff employment security.  
 



   

4.2 The proposed Yamaha finance and insurance plan appears to be a business opportunity and 
a new profit stream for the Yamaha manufacturer/distributor that ignores consumer choice and 
overlooks the critical role of the franchisee’s customer service and business ethics to ‘leverage more 
sales for customers for life’.  It seems the proposal leverages more profit for an in house finance / 
insurance entity at the expense of the franchisee’s income stream and employment capacity. 
 
5 Impact on the Consumer 
 
5.1 Throughout the motorcycle purchase decision, the consumer has the option of choosing all 
products through investigation, determining what is best for his/her circumstances.  That is, under 
Yamaha’s proposal, until finance and insurance is discussed.  At that point there is no choice.  The 
choice is ceased in favour of ‘Yamaha Motor Finance or a joint venture to be formed between a 
Yamaha group and NM Insurance.’ 
 
5.2 It is the firm view of the QMID that the consumer decision process and choice should be 
extended to finance and insurance products similar for a motorcycle and optional extras.  Yamaha 
argues that the ‘change is pivotal within the strategic plan of its brand and dealer network to ensure 
a strong customer retention platform to leverage more sales from satisfied customers for life’.  The 
strategic plan appears to be a business opportunity and an additional profit stream for a new Yamaha 
financial / insurance entity that ignores the critical role of customer service and business ethics to 
‘leverage more sales for customers for life’ for the manufacturer. 
 
5.3 Whether the customer will pay more or less for finance / insurance products under the 
Yamaha model is unknown as there will be no capacity to offer a competitor’s alternatives and to 
make comparisons about the ability to provide satisfactory extended warranty or the level of 
protection / insurance on the product and loan etc.  For the most part the proposed transaction will 
be a case by case analysis - some instances may benefit the consumer and some may not.   
 
5.4 All financial institutions have differing scales to determine the credit worthiness and ‘rating’ 
for a consumer.  Yamaha many be particularly harsh in its assessment of a ‘type’ of borrower based 
on historical evidence whereas another institution may take a more favorable view - e.g. the self-
employed.   
 
6 Impact on the Franchisee 
 
5.1 Yamaha’s proposal will incur a loss of income for the franchisee.  The anecdotal information 
is that the Yamaha Motor Finance model offers less commission to franchisees compared with other 
more competitive products.  Commissions from such finance and insurance products are a source of 
dealership revenue; the forced use of Yamaha finance and insurance will affect cash flow and 
ultimately the franchisee’s business profit.  
 
7 Consultation 
 
7.1 The anecdotal information from the QMID Members is that there was no consultation 
process relating to the enforcement/exclusive dealing proposal.  A letter was distributed to 
franchisees stating that as part of the new franchise agreement, Yamaha finance and insurance must 
be used on all new Yamaha products and if not, the franchisee must ‘obtain Yamaha’s prior written 
consent before they can offer competitor finance and insurance.’ 
 
6.2 There was no process to provide for a response, excepting the ACCC’s letter seeking 
submissions from franchisees regarding the exclusive dealing proposal. 
 



   

8 The MTA Queensland background 
 
8.1 The MTA Queensland is the peak organisation in the State representing the specific interests 
of businesses in the retail, repair and service sector of the automotive industry located in 
Queensland.  There are some 14,000 automotive value chain businesses employing in excess of 
73,300 persons operating within the State.   
 
8.2 It is an industrial association of employers incorporated pursuant to the Industrial Relations 
Act of Queensland.  The Association represents and promotes issues of relevance to the automotive 
industries to all levels of government and within Queensland’s economic structure. 
 
8.3 The Association is the leading automotive training provider in Queensland offering nationally 
recognised training, covering all aspects of the retail motor trades industry through the MTA Institute 
of Technology (MIT).  The MIT is the largest automotive apprentice trainer in Queensland employing 
26 trainers geographically dispersed from Cairns to the Gold Coast and Toowoomba and Emerald.  
MIT last financial year accredited courses to in excess of 1500 apprentices and trainees.   
 

9 Conclusion 
 
9.1 The broadest policy consequence is that the precedent and the business model the Yamaha 
EDN establishes, if ratified, provides such a broad ranging indemnity for the misuse of market power 
by franchisors and the creation of monopoly rents that it is likely to be emulated by many franchisors 
to the detriment of franchisees that comprise the automotive value chain to the extreme detriment 
and to the considerable disadvantage of consumers. 
 
9.2 We would be pleased to provide additional comment on any matters in our submission that 
may require further clarification or amplification. 
 
Thank you for your consideration. 
 
 
Yours sincerely 

 
Kellie Dewar 
General Manager 
MTA Queensland 

 

 
 
 
 


