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1.

EXECUTIVE SUMMARY
CMC Markets Asia Pacific Pty Ltd (CMC Markets), GFT Global Markets UK Limited (GFT),
IG Markets Limited (IG Markets) compete in the issue of contracts for difference (CFD).
They have incorporated the Australian CFD Forum Limited (Forum) to act as an industry
body specific to the CFD industry.
The Forum's Constitution and Membership Rules require adherence to a mandatory code
of best practice standards (Standards).
CMC Markets, GFT, IG Markets and the Forum (and the parties otherwise listed in
Schedule 1 to this submission) (collectively, the Applicants) seek authorisation to agree
to adhere to the Standards, administered in accordance with the Forum's Constitution and
Membership Rules.
Authorisation is sought because some of the Standards (the Relevant Standards), which
go beyond what is otherwise required of CFD providers under legislation, and Membership
Rules, may constitute exclusionary provisions and/or cartel conduct and/or an
arrangement a provision of which may have the purpose or effect of substantially
lessening competition, within the meaning of the Competition and Consumer Act 2010
(Cth) (CCA).
The Relevant Standards are:
(a)

standard 1 ("Compliance with the standards") which requires members comply with
the Standards;

(b)

standard 5 ("Advertising and promotional material") which mandates that members
ensure advertising and promotional material is only published or displayed in
financial markets based content and that, if leverage is mentioned, it is not
quantified;

(c)

standard 7 ("Segregation and protection of client money"), which requires
members to implement a full client fund segregation model and that members only
place funds with a financial institution that meets certain credit ratings provided by
licensed Credit Rating Agencies (being no less than short term Aa1 (Moody's) or AA
(Standard & Poor's));

(d)

standard 8 ("Customer credit risk"), which requires that members monitor total
customer credit risk daily, adhere to policies around margining and liquidations and
(where necessary) place limits on the size of customer CFD positions and ensure
customers are aware of limitations;

(e)

standard 10 ("RG227 Benchmark 6 – Suspended or halted underlying assets"),
which mandates that members should not allow new CFD positions to be opened
when there is a trading halt over the underlying asset, or trading in the underlying
asset has otherwise been suspended in accordance with the ASX rules;

(f)

standard 12 ("Financial resource requirements"), which requires that members
maintain and apply a written policy to maintain adequate financial resources,
maintain a minimum level of net tangible asset (NTA) held in liquid form and equal
to the greater of $2m or 10% of average revenue, make financial statements
available free of charge, and comply with all cash requirements, other financial
requirements, and reporting framework requirements in ASIC consultation paper
CP156; and

(g)

standard 15 ("Dealing with intermediaries"), which requires that members conduct
due diligence on intermediaries and verify certain factors.
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There is some concern that the Relevant Standards constitute provisions of arrangements
between competitors which have the purpose of restricting, preventing or limiting the
supply or acquisition of certain goods or services. There is also concern that the making
of decisions collectively by members of the Forum to admit or terminate members may
constitute an arrangement between competitors with a provision that has the purpose of
restricting, preventing, or limiting the supply of certain services to CFD issuers.
There are significant public benefits which result from the implementation of the
Standards and Membership Rules. The Relevant Standards and Membership Rules confer
a benefit as they set industry and investor education standards and benchmarks, beyond
those currently being achieved or that would otherwise be achieved, and encourage high
standards of professional conduct. The Forum will benefit participants in the Australian
CFD industry by assisting them to understand government and regulatory policies and
business conditions, and provide a voice for Members with industry stakeholders. In
addition, the Forum will contribute to a strong financial sector.
Those public benefits far outweigh any public detriments which may result from the
proposed conduct. Indeed, the Applicants submit that there are no detriments (anticompetitive or otherwise) associated with the implementation of the Standards, nor the
enforcement of the Membership Rules. Membership is open to all CFD issuers provided
they are willing to adhere to the criteria. Membership is not essential for CFD issuers to
compete in the market, rather, membership will become a point of competitive
differentiation among CFD issuers as members can advertise their services as meeting the
increased regulatory compliance required of a Forum member.
2.

DEFINITIONS
TERM

MEANING

AFMA

Australian Financial Markets Association

AFSL

Australian Financial Services Licence

Applicants

The parties listed in Schedule 1 to this submission

APRA

Australian Prudential Regulatory Authority

AQF

Australian Qualifications Framework

ASX

Australian Securities Exchange

ASIC

Australian Securities and Investments Commission

CCA

Competition and Consumer Act 2010 (Cth)

CFD

Contract for difference

CMC Markets

CMC Markets Asia Pacific Pty Limited

CPs

ASIC consultation papers

DJIA

Dow Jones Industrial Average

Due Diligence
Factors

Standard 15 requires Members to conduct due diligence on
intermediaries and verify certain factors, known as "Due Diligence
Factors", set out in the standard. The Due Diligence Factors, include, for
example, that the intermediary has an AFSL without restrictions; is an
Authorised Representative of an AFSL holder; has Professional
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Indemnity Insurance; and has had no adverse media attention or legal
proceedings, etc
EDR

External dispute resolution

FHSA

First Home Saver Account

Forum

Australian CFD Forum Limited

GFT

GFT Global Markets UK Limited

IDR

Internal dispute resolution

IG Markets

IG Markets Limited

Initial Margin

Cash deposit to open a CFD trading position

NTA

Net tangible asset

OTC

Over the counter

PDS

Product Disclosure Statement

Proposed
Arrangements

Arrangements that may, but for authorisation, be regarded as containing
provisions which may contravene sections 45, 44ZZRF, 44ZZRG,
44ZZRJ, and/or 44ZZRK of the CCA

Relevant
Standards

Those Standards that may, but for authorisation, be regarded as
containing provisions which may contravene sections 45, 44ZZRF,
44ZZRG, 44ZZRJ and/or 44ZZRK of the CCA

REP

ASIC Reports

Report

The Investment Trends 2012 Contracts for Difference Report

RG234

ASIC Regulatory Guide RG234 "Advertising financial products and advice
services: Good practice guidance"

RGs

ASIC Regulatory Guides

Rules

Rules of Membership of the Australian CFD Forum Limited

Standards

Mandatory code of best practice standards proposed by the Applicants

3.

INTRODUCTION

3.1

Application for authorisation
This submission is made by the Applicants in support of an application for authorisation
pursuant to sub-sections 88(1A) and 88(1) of the Competition and Consumer Act 2010
(Cth) (CCA).
In substance, the Applicants seek authorisation to make and give effect to an
arrangement whereby participants agree to adhere to the Standards, administered in
accordance with the proposed Forum's Constitution and Membership Rules, which provide
a regime for acceptance of membership applications and termination of membership
rights.
3

More specifically, the Applicants seek authorisation of:
(a)

(b)

certain provisions in the Standards, which will, among other things involve some
restrictions on:
(i)

membership entitlement; and

(ii)

the supply of goods and/or services by the Members to customers or the
acquisition of goods and/or services by the Members from suppliers; and

certain provisions in the Membership Rules, which will, among other things, involve
a regime for assessment of membership entitlement and the imposition of
sanctions upon members for non-compliance with the Standards, including
termination,

(the Proposed Arrangements).
The Proposed Arrangements may, but for authorisation, be regarded as containing
provisions which may contravene sections 45, 44ZZRF, 44ZZRG, 44ZZRJ and/or 44ZZRK
of the CCA.
The Proposed Arrangements are described in more detail in section 6 below.
In lodging the applications to which this submission is annexed, the Applicants do not
concede that the Proposed Arrangements contravene the CCA, but wish to have the
certainty and protection afforded by authorisation.
The Applicants seek authorisation for a period of five years.
4.

BACKGROUND TO THE APPLICATION FOR AUTHORISATION

4.1

CONTRACTS FOR DIFFERENCE
Overview
A CFD is a bilateral, non-transferable, over the counter (OTC) agreement between two
parties, typically described as a "buyer" (the CFD trader) and "seller" (the CFD issuer),
which allows the buyer or seller to make a profit or loss from fluctuations in the price of
an underlying listed instrument, index or security without actually owning that instrument,
security or part of the index.
CFDs are traded between individual traders and CFD issuers. CFD traders are typically
those who have an understanding of finance markets, including retail clients, institutional
investors, hedge funds, day traders or "mum-and-dad" type investors. CFD issuers are
regulated by the Australian Securities and Investment Commission (ASIC) and are
required to hold an Australian Financial Services Licence (AFSL).
How CFDs are traded
A CFD is started by making an opening trade on a particular instrument with a CFD issuer.
This creates a "position" in that instrument. CFDs do not have an expiry date so the
position is closed when a second reverse trade is performed.
The buyer provides a cash deposit as collateral, the amount of which fluctuates daily
depending on the contract value of the CFD (known as the Initial Margin).
The amount of any profit or loss made on a CFD will be equal to the difference between
the price of the underlying instrument or security when the CFD is opened and the price of
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the underlying instrument or security when the CFD is closed, multiplied by the number of
underlying instruments or securities to which the CFD relates.
As part of trading or the open position, a CFD issuer may charge traders bid-offer spread,
commission, overnight financing and account management fees. In the case of CFDs that
are structured to roll, any positions that are left open overnight will be "rolled over",
meaning that any profit and loss is realised and credited or debited to the client account
and any financing charges are calculated. The position then carries forward to the next
day.
As CFDs are traded on a margin, the trader must maintain the margin at all times. If the
Initial Margin deposited with the CFD broker drops below a minimum margin level, the
CFD issuer can make a margin call to the trader. If the trader does not cover the margin
quickly enough, the CFD issuer may liquidate their position.
Contract terms are not standard between CFD issuers
There are no standard contract terms. CFD issuers determine, in accordance with their
individual policies, how to transact business with clients – that is, CFD issuers specify their
own terms.
Trading platforms
CFDs may be traded via:
(a)

an Australian Securities Exchange (ASX) listing: the ASX offers two types of
CFDs: ASX Equity CFDs, which gives traders access to trade a CFD over actively
traded shares, and ASX Index CFDs, which gives traders access to trade the
S&P/ASX200 and the Dow Jones Industrial Average (DJIA).
ASX exchange-traded CFDs are unique to the Australian market. Prior to the ASX
launch in 2007, all CFDs were traded OTC rather than on an exchange. When
trading ASX CFDs, an investor's order is entered directly via a participant into the
ASX CFD central market order book. While ASX-listed CFDs are the only CFDs
listed, traded and cleared on ASX providing a fully regulated and transparent
market, it is estimated that ASX CFDs currently account for less than 4% of all CFD
transactions in Australia with the majority of CFDs traded OTC; or

(b)

an OTC issuer: the client trades as counterparty with the OTC issuer and the
contract is not traded or cleared on an exchange. An OTC issuer will offer
accessibility to global markets and multiple underlying instruments giving traders
more choice and flexibility. OTC CFDs are actively traded around the world.

CFD trading risk
While the returns can be significant, investments in CFDs are speculative, the geared
nature of which places a greater risk on the initial investment than non-geared investment
strategies. Some of the significant risks involved in trading CFDs include the following
(the measurement of which may depend upon the identity of the CFD issuer):
(a)

client money risk: if the CFD issuer does not effectively segregate client money in
trust accounts, traders may be exposed to the risk that the CFD issuer loses some
or all of its or its clients' money;

(b)

counterparty risk: traders are exposed to the risk that the CFD issuer or another
counterparty to a trade fails to fulfil their obligations to the trader;

(c)

liquidity, gapping and execution risks: market conditions and the mechanics of
trading might mean that traders cannot make or exit trades when they wish to, or
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that trades (including trades to close a position) are not fulfilled at the price
expected;
(d)

external market forces: financial markets can change rapidly.
Prices of
instruments and securities including shares depend on a number of factors
including interest rates, demand and supply, actions by the company or issuer
concerned and actions of government. Underlying interests or securities may be
suspended from trading or have their quotations withdrawn from the exchange on
which they are traded;

(e)

loss of margin: as CFDs are highly geared products, traders may sustain a loss
greater than the Initial Margin required to establish and maintain a CFD position;

(f)

payment of losses and variation margin: if the underlying instrument or
security price moves against traders' CFD positions, issuers may require traders to
deposit a substantial variation margin to maintain traders' positions. If traders fail
to pay, their position may be liquidated and they will be held liable by issuers for
any shortfall resulting from that failure; and

(g)

CFD issuer's powers on default, indemnities and limitations on liability: if
traders fail to pay, or provide security for, amounts payable to CFD issuers, CFD
issuers may close out positions and charge default interest. Accordingly, traders
may not be able to control the time at which a CFD position is closed out (such that
traders will be held liable to pay a greater amount).

CFD industry is growing
The Investment Trends 2013 Contracts for Difference Report (Report)1 provides the most
recent statistics compiled on the size and characteristics of the CFD industry in Australia.
It is based on a survey of investors conducted between 1 April and 10 June 2013 with
12,458 responses received. According to the Report, 41,000 Australians traded CFDs in
the 12 months to June 2013. Australia has one of the highest adoption rates of CFDs
among the countries examined by Investment trends – significantly ahead of UK, Germany
and France, with a growing number of CFD trades over foreign exchange (33%, up from
28% the previous year).
It is estimated that there are currently at least 40 issuers of CFDs in Australia.
Regulatory environment
CFDs are a form of derivative and are regulated as financial products. Accordingly, CFD
issuers are required to comply with relevant financial services legislation, including the
Corporations Act 2001, regulated by ASIC. Please refer to section 4.2 below for a
description of the regulatory framework.
The Applicants consider the Australian CFD industry is at a significant "cross road" in its
evolution and is facing particular regulatory challenges, namely:
(a)

1

ASIC has expressed concern about the regulation of the CFD industry and, in
particular, the marketing of products to retail investors. ASIC has published
numerous reports (REP), regulatory guides (RGs) and consultation papers (CPs)
directed to the industry and consumers and, in August 2011, issued Regulatory
Guide 227 - Over-the-counter contracts for difference: Improving disclosure for
retail investors. The Guide noted that there were almost 40,000 active CFD
investors as at 2010 with growth over 300% in the 5 years to 2010;

June 2013, Investment Trends Pty Ltd.
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(b)

Commonwealth Treasury has also expressed concern about certain aspects of CFD
products. In November 2011, Treasury published a discussion paper entitled,
Handling and use of client money in relation to over-the-counter derivatives
transactions (see Schedule 4). Relevantly, in his introduction to the discussion
paper, the Hon Bill Shorten MP, then Assistant Treasurer and Minister for Financial
Services and Superannuation, stated:
The purpose of this discussion paper is to discuss a number of issues relating to the
holding of client money in connection with OTC derivative transactions, and to
review whether the client money provisions of the Corporations Act 2001 (the Act)
provide sufficient protections for investors.
The collapse of MF Global highlights the need to examine the client money
provisions in the Act with a view to determining whether they provide sufficient
protection for investors.

(c)

CFD issuer, MF Global, collapsed in October 2011 in the United States and it has
been reported that $1 billion was lost. This has had a significant impact on its
subsidiaries and affiliates around the world.
US regulators are reportedly
considering new regulatory rules to close perceived gaps in the regulatory system
that allowed MF Global to mingle customer money with firm funds.2
The collapse of MF Global has had a direct impact on the Australian CFD industry as
MF Global Australia, a wholly owned subsidiary of MF Global, was placed into
voluntary administration on 1 November 2011. MF Global Australia was a large
CFD issuer in Australia and reportedly the largest participant in the domestic
futures market; and

(d)

It has been reported in the press that the Chairman of ASIC, Mr Greg Medcraft, is
concerned about CFD issuers using client money for purposes of hedging client
trades and covering other clients’ trading positions.3 In December 2012, ASIC
published a report following a risk based surveillance of the 40 issuers of OTC CFDs
and margin FX contracts.4 ASIC identified a number of contraventions of client
money rules and poor client money handling practices by AFS Licensees. Poor
practices and the fact client money is not segregated creates greater risk for
investors.

Self-regulation
In late 2011 ASIC discussed with executives of CMC Markets and IG Markets, two CFD
issuers operating in the Australian CFD industry, the need for the Australian CFD industry
to "self-regulate" through the creation of a distinct CFD industry body that has a stronger
voice to represent the interests of participants in the industry than that which currently
exists through general financial services industry bodies. ASIC expressed a desire for such
a body to set best practice standards for its members to adhere to and wider industry
participants to aspire to, as well as having a coordinated and respected voice in terms of
the considerable regulatory issues facing the CFD industry today.
At present, some CFD issuers use the CFD Committee of the Australian Financial Markets
Association (AFMA) as a means to discuss industry issues, but there is some concern
about whether AFMA is an effective vehicle for the CFD industry to achieve the reform
desired by ASIC in a timely manner. AFMA has a diverse membership with interest in a

2

Regulators move to prevent another MF Global, Ben Protess, 22 February
http://dealbook.nytimes.com/2012/02/22/regulators-plan-safeguards-to-prevent-another-mf-global/
3
See, Australian Financial Review, John Kehoe, ASIC backs CFD crackdown, 16 July 2012.
4

2012;

Report 316: Review of client money handling practices in the CFD and margin FX sector, ASIC,
December 2013 and Media Release 12-298 issued by ASIC on 3 December 2013
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broad range of financial services and products. Key participants in the Australian CFD
industry do not believe AFMA's CFD Committee will be able to drive reform.
The Australian CFD Forum
In February 2012, CMC Markets and IG Markets retained Jan Redfern PSM, former senior
executive of ASIC and currently part time Senior Member of the Administrative Appeals
Tribunal and the Guardianship Tribunal and independent governance and regulatory
compliance consultant, to assist them in relation to a proposal to establish a CFD industry
body and best practice standards for the Australian CFD industry.
Following several round table discussions with CFD industry participants to advance the
establishment of a CFD industry body and best practice standards, it was decided to form
an industry body and to formulate best practice standards, modelled on ASIC regulatory
guides, and in particular, the benchmarks set out in Regulatory Guide 227 but to go
"above and beyond" where appropriate and desirable. It was decided the industry body
should be incorporated and should have rules about membership designed to promote
higher standards in the Australian CFD industry. The Standards, including the Relevant
Standards, were developed as part of this consultative process.
CMC Markets, IG Markets and GFT have recently incorporated the Forum to act as the CFD
industry body. The details of the membership, governance arrangements and rules that
are to apply to participants in the Forum are set out in sections 5 and 6 below.
4.2

Legislative Framework: ASIC Reforms / Guidance Notes
CFDs are a derivative regulated as a financial product and as such issuers are required to
comply with relevant financial services legislation and hold an AFSL.
The Corporations Act 2001, and particularly Chapter 7, sets out the particular obligations
of an AFS licensee.
AFS licensees are required to comply with the specific conditions of the licence as well as
the general obligations of AFS licence holders as described in section 912A of the
Corporations Act 2001.
An AFS Licence includes details of the authorisation of the licensee and a schedule of
conditions particular to each licensee.
The general obligations of an AFS licensee are to:
(a)

do all things necessary to ensure that the financial services covered by its licence
are provided efficiently, honestly and fairly (s.912A(1)(a));

(b)

have adequate arrangements
(s.912A(1)(aa));

(c)

comply with the conditions on its licence (s.912A(1)(b));

(d)

comply with the financial services laws (s912A(1)(c));

(e)

take reasonable steps to ensure that its representatives comply with the financial
services laws (s912A(1)(ca));

(f)

unless it is regulated by the Australian Prudential Regulatory Authority (APRA),
have adequate financial, technological and human resources to provide the

in
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place

for

managing

conflicts

of

interest

financial services covered by its licence and to carry out supervisory arrangements
(s912A(1)(d));
(g)

maintain the competence to provide the financial services covered by its licence
(s912A(1)(e));

(h)

ensure that its representatives are adequately trained and competent to provide
those financial services (s912A(1)(f));

(i)

if it provides financial services to retail clients, have a dispute resolution system
(s912A(1)(g)); and

(j)

unless it is regulated by APRA, establish and maintain adequate risk management
systems (s912A(1)(h)).

ASIC has issued RGs to provide guidance on these and other legislative and regulatory
obligations. ASIC guidance is not, of itself, legally enforceable but is evidence of ASIC's
view of the appropriate practices and standards that should be followed by an AFSL holder
to comply with their obligations under the Corporations Act 2001 and the Australian
Securities and Investments Commission Act 2001, and, in particular, the general
obligations under s 912A of the Corporations Act 2001.
AFS licensees are also required to comply with provisions of the Australian Securities and
Investments Commission Act 2001 and other Commonwealth, State and Territory
legislation dealing with financial services.
The CFD industry has been involved in a number of regulatory reviews and legislative
reforms in recent years including those specific to CFDs and others more generally
applicable to the financial services industry.
The table below sets out those relevant REP, CPs and RGs:
Reference

Subject

Associated regulatory guide
or legislation reference

REP205

Contracts for difference and retail
investors

CP167

Advertising financial products and
advice services

RG234

CP146

OTC CFDs: Improving disclosure
for retail investors

RG227

CP153

Assessment and professional
development framework for
financial advisors

RG146

CP156

Retail OTC derivative issuers:
Financial requirements

RG239

Treasury
Client Money
discussion
paper

Handling and use of client money
in relation to OTC derivatives
transactions

Not yet issued

FoFA

Future of Financial Advice reforms

First, second and
legislation issued
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third

draft

The Standards proposed by the Forum are modelled on RGs 234, 227, 146 and 239. Each
of these RGs is summarised briefly below.
REP205 was issued by ASIC after it conducted a "health check" of the CFD industry
because of the rapid growth in recent years and the predominance of retail investors in the
CFD trader pool and focused primarily on the OTC provision of CFDs.
The report included the findings of qualitative investor research, and the results of analysis
of CFD issuer advertisements, seminars, PDSs and complaints received regarding CFDs.
The report set out future action which included: monitoring and addressing compliance
issues in advertisements, disclosure and conduct, enhanced disclosure standards, making
clear and independent information available to investors, and client suitability.
REP205 appears to have led directly to CP146, and subsequently RG227.
RG227 sets out seven disclosure benchmarks for OTC CFDs which are required to be met
on an "if not, why not" basis and are intended to provide concrete standards by which
retail investors can assess financial products. RG227 is attached at Schedule 5.
The disclosure benchmarks relate to:
1.
2.
3.
4.
5.
6.
7.

client qualification;
opening collateral;
counterparty risk – hedging;
counterparty risk – financial resources;
client money;
suspended or halted underlying assets; and
margin calls.

Compliance with these benchmarks on an "if not, why not" basis was required by 31 March
2012.
RG239 sets out changes to the financial requirements for retail OTC derivatives issuers and
have been implemented through class order 12/752. The primary change is that retail OTC
derivatives issuers will have to satisfy new NTA requirements in two stages.
From 31 January 2013, the NTA increased to A$500,000 or 5 per cent of average revenue
(whichever is higher). By January 2014 that requirement will double to A$1 million or 10
per cent of average revenue. There are also changes to cash flow projections, trigger
points and reporting required by CFD issuers.
RG146 sets out the minimum training standards for the training of financial product
advisers and how advisers can meet those training standards. The training standards are
sets of educational, knowledge and kill requirements that vary depending on (i) whether
an adviser gives general or personal advice; and (ii) what products an adviser gives advice
on. The products are divided into Tier 1 and Tier 2 and carry corresponding educational
requirements. Tier 1 products are all financial products except those listed under Tier 2
and the educational level required is broadly equivalent to the 'Diploma' level under the
Australian Qualifications Framework (AQF). Tier 2 products are general insurance
products (except for personal sickness and accident), consumer credit insurance, basic
deposit products, non-cash payment products, and First Home Saver Account (FHSA)
deposit accounts. The characteristics of this educational level are broadly equivalent to
the Certificate III AQF level. Advisers will meet the relevant training standards by
satisfactorily completing approved training courses relevant to their activities that are on
the ASIC Training Register. Advisers that have not undertaken an approved training
course can also meet the training standards by one of the following: (i) individual
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assessment; (ii) obtaining an approved professional association designation; (iii) arranging
to have a course previously undertaken placed on the ASIC Training Register; or (iv)
completing a foreign qualification accepted by ASIC.
RG234 contains good practice guidance to help promoters of financial products, financial
advice services, credit products and credit services, and publishers of advertising for these
products and services, comply with their legal obligations not to make false or misleading
statements or engage in misleading or deceptive conduct. The guidance covers the
following issues:
1. returns, features, benefits and risks;
2. warnings, disclaimers, qualifications and fine print;
3. fees and costs;
4. comparisons;
5. past performance and forecasts;
6. use of certain terms and phrases;
7. the advertisement's target audience;
8. consistency with disclosure documents;
9. photographs, diagrams, images and examples; and
10. the nature and scope of financial advice and credit assistance.
As referred to above, the Standards are modelled on RGs 146, 227, 234 and 239.
However, in a number of respects the Standards go "above and beyond" these guides. For
example, under Standard 7, members must implement a full client fund segregation model
and under Standard 12, members must maintain a minimum level of NTA held in liquid
form and equal to the greater of $2m or 10% of average revenue. It is also relevant to
note that RG 227 focuses on “if not, why not” disclosure rather than mandating practice
standards. These benchmarks are "over and above" existing regulatory obligations. This
is because the primary objective of the Forum is to raise industry standards beyond mere
regulatory requirements and thereby improve investor perception of CFD industry
participants.
The Standards are referred to in more detail in section 6, including a description of each
Standard, its objective and possible effect. The Applicants do not seek authorisation in
respect of each Standard (rather, only the Relevant Standards, being those which may
raise competition law concerns) but they should be viewed as a whole given that the
Standards are intended to cover all of the key aspects of CFD issuers' dealings with
investors. Implementing some but not all of the Standards would be, in the Applicant’s
submission, less than ideal and would have an impact on the overall effectiveness of the
proposed self regulatory regime.
ASIC has been consulted about the content of the Standards. On 29 March 2012
representatives of the (proposed) Forum met with ASIC Commissioner, Mr Greg Tanzer,
and other senior executives to discuss the proposal for an industry body and the
Standards. Feedback from ASIC on the Standards has been incorporated into the current
revision of the Standards (being the version for which authorisation is sought, in part).
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5.

THE APPLICANTS

5.1

The Forum and its members
The Forum is a public company limited by guarantee and was incorporated on 5 August
2013. Its object is to enhance the efficient operation, transparency and overall investor
understanding and confidence in CFDs in Australia and in the Australian CFD industry as a
whole.
The Forum's founding members are CMC Markets, IG Markets and GFT, all of which are
issuers of CFDs. A brief description of each of the founding members is set out below:
(a)

CMC Markets Asia Pacific Pty Ltd (ABN 11 100 058 213) (AFSL 238054) was
founded in 2002 and is based in Sydney. It forms part of the broader CMC Markets
Group operating in Beijing, Sydney, Milan, Singapore, Auckland, London, Frankfurt
and Toronto. CMC Markets is a participant of the ASX and provides online stock
broking services including shares, options, listed managed investments, warrants,
interest rate securities along with CFDs and Margined FX trading. Key acquisitions
in the course of CMC Markets Group’s expansion have included Australian
stockbroker Andrew West & Co. Goldman Sachs was CMC Markets' first institutional
shareholder when it purchased a 10% stake in the company in 2007.

(b)

IG Markets Ltd (ABN 84 099 019 851) is the Australian subsidiary of IG Group
Holdings plc headquartered in London. IG Group Holdings plc has offices in 14
countries and over 140,000 clients worldwide, making millions of transactions
every month. IG Markets Ltd was the first to offer CFDs in Australia in 2002, and
specialise in financial derivatives, principally CFDs on shares and indices as well as
being a leading dealer in margined FX. Australia operates as the Asia Pacific head
office for IG Markets Ltd and is the largest office outside London, contributing 15%
of Group revenue, and is the largest CFD issuer by market share. The Investment
Trends May 2012 CFD Report found 43% of active CFD traders have an account
with IG Markets Ltd and 37% of CFD traders choose the company as their main
provider.

(c)

GFT Global Markets UK Ltd (ARBN 140 977 171) serves individuals, institutions,
and asset managers in the Australia and internationally and operates in Australia
from its Sydney branch office. GFT is a subsidiary of GAIN Capital Holding Inc.
The company provides retail derivatives, as well as online currency trading
solutions. GFT trades in more than 3,200 markets (including equities, indices,
commodities, bonds, interest rates, forex, and inflation).

The founding members consider that the establishment of the Forum is necessary to
achieve the objective of reform in the delivery of CFDs in Australia. This is because:
(a)

AFMA has a diverse range of interests and the AFMA CFD Committee has not been
effective in focusing on particular CFD issues. To date, the AFMA CFD Committee
has not been able to commit to best practice standards reform given this diversity;

(b)

not all CFD issuers are members of AFMA;

(c)

as a body, the Forum will be dedicated to representing the interests of the CFD
industry and is therefore likely to be more effective in setting best practice
standards for the CFD Industry;

(d)

the Forum will have the objective of promoting higher standards in the CFD
industry. This will include establishing a framework for monitoring and facilitating
compliance with the Standards; and
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(e)

the Forum is likely to become a trusted point of contact for regulators in
discussions on CFD industry-related matters.

It is nonetheless expected that the members of the Forum will maintain a close affiliation
with AFMA based on the need to deliver targeted CFD education and the possible utilisation
of existing AFMA education channels for this purpose.
Enforceability of the Standards is critical to their effectiveness and membership to the
Forum will be a means to educate, monitor and enforce compliance with the Standards. It
is proposed that this occur as follows:

5.2

(a)

entitlement to membership of the Forum is conditional on compliance with the
Standards;

(b)

members will be required to have their compliance with the proposed Standards
audited each year by the Forum;

(c)

members must agree to incorporate the Standards into their respective Product
Disclosure Statements (PDS), thereby creating an incentive for members to
comply and have in place appropriate systems, policies and procedures to comply;

(d)

a member's membership may be terminated if the membership committee forms
the view that there has been significant non-compliance with the membership
requirements (including the Standards); and

(e)

the Standards will provide that consumers have access to internal dispute
resolution (IDR) processes and an external dispute resolution (EDR) scheme for
any breaches resulting in direct financial loss.

The Forum's operating framework / governance regime
The objects of the Forum (as set out in its Constitution, Schedule 2) are to enhance the
efficient operation, transparency and overall investor understanding and confidence in
CFDs within Australia and in the Australian CFD industry as a whole.5
It is anticipated this will include:

5

(a)

developing and implementing standards to enhance the efficient operation,
transparency, and overall investor confidence in CFDs and the CFD industry. The
standards should provide additional consumer benefits and consumer protection
through addressing CFD industry issues and consumer concerns not covered by
current legislation, and by "raising the bar" on existing regulatory benchmarks;

(b)

promoting the best interests of members to regulators, investors, government, the
media and other key stakeholders. This involves being a consistent and strong
voice in communicating key practices and processes as well as maintaining
dialogue and responding to papers issued by regulators in relation to CFDs;

(c)

lobbying relevant legislative bodies and regulators where relevant to further the
objectives of members;

(d)

building consensus on the approach to resolving ongoing issues with CFDs, in
support of the sustainability and future growth of the Australian CFD industry;

(e)

increasing the skills and knowledge of members and the wider community through
the delivery of quality education on CFDs. This would encompass the delivery of

Refer clause 1.2 of the Constitution of the Australian CFD Forum
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seminars and webinars to consumers and provision of periodical awareness
campaigns to regulators and the media; and
(f)

assisting and supporting members as may be required to help them achieve and/or
comply with the Standards.

Membership is open to all AFS licensees who are in the business of issuing, or arranging
and facilitating the distribution of CFDs in Australia under their AFSL. Members must
agree to comply and evidence compliance with the Standards over time. There is an
auditing and reporting requirement on members to monitor compliance. If a CFD issuer
or intermediary does not comply or is unable to comply with all applicable laws, the
Constitution, the Membership Rules and the Standards, they will not be accepted for
membership. If a member does not comply or is unable to comply with the Constitution,
the Membership Rules and the Standards, their membership may be terminated.
The key provisions of the Constitution of the Forum are as follows:
(a)

management of the Forum is through its Board of Directors, who are nominated by
members. The Forum must have at least three directors and no more than seven;

(b)

nominees from the founding members have been appointed as directors.
Appointments will be for two years. If there are more nominations than vacancies,
there will be an election by members;

(c)

subject to the grant of authorisation by the ACCC, the Forum will:

(d)

(i)

adopt the proposed Membership Rules. It is intended that all members will
be bound by the Membership Rules (once adopted). The Membership Rules
provide for membership eligibility, compliance obligations, including
compliance with the Standards (see below), termination of membership and
review by the Board. A copy of the Membership Rules are provided at
Schedule 2; and

(ii)

approve the Standards (which will include the Relevant Standards that are
the subject of this application for authorisation). A copy of the Standards is
provided at Schedule 3; and

amendments to the Constitution, Membership Rules and Standards can only be
made by special resolution of the Forum.

6.

CONDUCT FOR WHICH AUTHORISATION IS SOUGHT

6.1

Overview
Authorisation is sought because there is a concern that some (but not all) of the
Standards (described below, the Relevant Standards) and Membership Rules may
constitute exclusionary provisions and/or cartel conduct and/or an arrangement a
provision of which may have the purpose or effect of substantially lessening competition,
in contravention of the CCA, by reason of their terms and the mandatory nature of the
Standards.
The founding members (and any subsequent members) compete with each other in the
issue of CFDs. By developing and agreeing to comply with the Relevant Standards, there
is some concern that those standards constitute provisions of arrangements between
competitors which have the purpose of restricting, preventing or limiting the supply or
acquisition of certain goods or services. There is also some concern that the making of
decisions by members collectively to admit or terminate members may also constitute an
arrangement between competitors with a provision that has the purpose of restricting,
preventing, or limiting the supply of certain services to CFD issuers.
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Once a CFD issuer becomes a member of the Forum, they must continue to comply with
the Standards. The administration of the Standards, including assessment of entitlement
to membership and compliance, is in accordance with the Forum's Constitution and
Membership Rules. If members do not comply, their membership may be terminated.
6.2

Standards
The Applicants seek authorisation, for the reasons set out above, of the following Relevant
Standards. The nature of the possible contravention of the CCA, the importance of each
Relevant Standard, and why it is considered that each Relevant Standard will have a
positive effect in terms of public benefit rather than a negative effect on competition, is
set out below.
Standard

Description of Standard

Objective of Standard and
possible effect

1. Compliance
with the
Standards

Members are required to
comply with the Standards.

This Standard is designed to ensure
that all members comply with the
Standards,
including
Relevant
Standards 5, 7, 8, 10, 12 and 15.

5. Advertising
and Promotional
Material

Members must comply with
relevant laws and regulations,
RG227, and the Good Practice
Guidelines set out in ASIC's
Regulatory
Guide
RG234
"Advertising
financial
products and advice services:
Good practice guidance".

This Standard mandates the good
practice guidance set out in RG234,
which is designed to ensure that
advertising is only targeted at those
customers or potential customers
that are considered suitable for the
product, ie. those customers which
are viewing or reading financial
markets-based content.

Members must ensure that
advertising and promotional
material is only published or
displayed in financial markets
based content, and must
ensure that to the extent the
material mentions leverage, it
does
not
quantify
that
leverage.
(The above does not apply to
anything that is considered
"brand
advertising"
or
"sponsorship activity".)
7. Segregation
and Protection of
Client Money

Members must (over and
above
existing
regulatory
obligations) implement a full
client
fund
segregation
model. All client funds must
be fully segregated in a client
trust account within one day
of
being
received.
The
member must not access
money held in segregated
accounts
for
any
other
purpose.
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The requirement that advertising and
promotional material is only
published or displayed in financial
markets based content may limit the
acquisition of services from suppliers
of non-financial markets based
content.
The objective is to avoid CFDs being
taken up by customers who might be
regarded as unsuitable or
unsophisticated.

This Standard goes "above and
beyond" RG227 Benchmark 5 and is
designed to ensure that members do
not use client funds to fund hedging
activity so that those funds remain
secure for customers in the event the
member suffers financial difficulty or
insolvency. The requirement that
client funds only be placed with
financial institutions that meet
certain credit ratings is designed to
further enhance security for
customers and reduce counter-party

Standard

Description of Standard

Objective of Standard and
possible effect

The Standard goes beyond
the disclosure requirement in
Benchmark 5 of RG227 by
fully segregating all client
funds
rather
than
just
disclosing policy on handling
of client money.

risk.

Additionally, members must
only place funds with financial
institutions that meet certain
credit ratings provided by
licensed
Credit
Rating
Agencies – that rating must
be no less than short term
Aa1
(Moody's)
or
AA
(Standard & Poor's).

8. Customer
Credit Risk

Members must monitor total
customer credit risk daily.
Members must have, and
adhere
to, policies
with
respect to margining and
liquidations. Their liquidation
procedures must ensure that
wherever possible a customer
is liquidated before they enter
a negative equity position and
funds remain in the CFD
account.
Additionally, members must,
where necessary, place limits
on the size of customer CFD
positions
and
ensure
customers are aware of
limitations.
The Standard
sets out suggested criteria for
setting
customer
limits
(including liquidity, volatility
and market capitalisation of
the underlying stock, and
analysis of the concentration
risk
of
the
customer's
portfolio, financial history,
and status).
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The requirement that members only
place funds with financial institutions
that meet certain credit ratings may
restrict the acquisition of services by
the members from financial
institutions that do not meet the
relevant credit ratings requirements.
Although this Standard removes the
discretion or independent decision–
making ability of each member to
decide with whom to deal, it is
designed to safeguard a customer's
funds because pooling may expose
customers to additional risk of loss if
the provider becomes insolvent. The
losses and delays sustained by the
customers of MF Global is a good
example of the detriment that may
be suffered by customers unless
there is segregation of client funds
with a financial institution of good
credit standing.
This Standard is designed to ensure
customers are not exposed to
excessive risk and loss in the event
the value of the underlying asset
declines.
The requirement that members
"liquidate" customers before they
enter a negative equity position may
limit supply of services to customers
that have a negative equity position.
The benefit of this requirement is
that, where the market is falling or
the market is volatile; the losses of a
customer are limited to the funds
remaining in the customer’s account,
or some other limit as specified by
the member.
Under this Standard the customer is
made aware of these limits and is
fully apprised of the liquidations
policy.
The requirement to set customer
limits does not raise concerns under
the CCA as it is intended that each
member will unilaterally determine
its own limits. In any event, the
criteria for determining limits are

Standard

Description of Standard

Objective of Standard and
possible effect
only suggested.

10. RG227
Benchmark 6 –
Suspended or
halted
underlying
assets

In
accordance
with
Benchmark 6 of RG227, a
member should not allow new
CFD positions to be opened
when there is a trading halt
over the underlying asset, or
trading in the underlying
asset has otherwise been
suspended, in accordance
with the rules of the ASX.

This Standard mandates compliance
with RG227 Benchmark 6, which is
designed to remove the risk of
customers trading without all the
requisite information and in a market
where there is potential for insider
trading.
Absent the Standard, members could
choose to comply with RG227 on an
"if not, why not" basis – that is, allow
new CFD positions to be opened
when there is a trading halt or a
suspension; and explain its approach
in its PDS.
This Standard may restrict the supply
to customers and potential customers
of CFD services with respect to
assets subject to a trading halt or
suspension.
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Standard

Description of Standard

Objective of Standard and
possible effect

12. Financial
Resource
Requirements

In accordance with RG227
Benchmark 4, members must
maintain and apply a written
policy to maintain adequate
financial resources.

This Standard mandates compliance
with Benchmark 4 of RG227 and
goes "above and beyond" CP 156. It
is designed to ensure CFD issuers are
financially viable and able to conduct
their businesses in accordance with
the Corporations Act.
This more
generous financial buffer is in the
best interests of consumers because
it reduces the risk of loss through
insolvency.

Unless there is regulatory
relief, Members must (over
and
above
any existing
regulatory
obligations)
maintain a minimum level of
NTA held in liquid form and
equal to the greater of $2m
(in contrast to the minimum
NTA of $1m set out in ASIC
consultation paper CP156) or
10% of average revenue.
members must not enter into
any transactions with clients
if their NTA falls to 75% or
less, until the certification
requirement is met.

The requirement that the member
must not enter into any transactions
with clients if NTA falls to 75% or
less may restrict the supply of
services by members in particular
circumstances.
In doing so, it
removes the discretion/independent
decision making power of each
member.

Members must comply with
all cash requirements, other
financial requirements and
reporting
framework
requirements
currently
proposed in ASIC consultation
paper CP156.
Members must make financial
statements available free of
charge.
15. Dealing with
Intermediaries

Intermediaries are third party
distributors of CFDs with
which a member has a
contract (eg multiple client
accounts; white label agency
model,
trustees
etc).
Members must conduct due
diligence on intermediaries
and verify certain factors
including
that
the
intermediary has an AFSL
without restrictions; is an
Authorised Representative of
an
AFSL
holder;
has
Professional
Indemnity
Insurance; and has had no
adverse media attention or
legal proceedings etc (Due
Diligence Factors).
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This Standard is designed to ensure
that intermediaries that distribute
CFD products issued by the members
comply with the Corporations Act,
are licenced and have insurance.
This will ultimately benefit customers
who deal with the intermediaries.
The requirement that members only
establish intermediary relationships
with intermediaries that meet the
Due Diligence Factors may restrict
the acquisition of services from
intermediaries that do not meet the
Due Diligence Factors.

6.3

Rules
The proposed Rules of Membership of the Forum are provided at Schedule 2. The Rules
provide for the Board to establish a Membership Committee to consider applications for
membership, regulate compliance with the Standards, and terminate membership for noncompliance.
Membership may be terminated if, among other things, a member does not comply with
the Standards and/or engages in conduct which brings Australian CFD Forum into
disrepute.
The Rules provide as follows:
(a)

the Membership Committee may refuse an application of membership from a new
member if the member does not meet the membership criteria, and must give
notice of the refusal, together with summary reasons, as soon as practicable after
the decision has been made. Applications for membership are assessed only on
the basis of objective, transparent criteria;

(b)

the requirements for membership / continuing membership include whether the
member can or does comply with the prospective or existing Standards;

(c)

on an annual basis, a director or responsible manager of the member must provide
to the Membership Committee of the Forum a certificate of compliance with the
requirements for membership, including compliance with the Standards;

(d)

the Forum will conduct an annual review of the member’s compliance with the
requirements for membership, including compliance with the Standards. The
purpose of the certification process and review is to monitor and ensure compliance
with the Standards;

(e)

non-compliance with the membership requirements must be notified to the
Membership Committee;

(f)

the Membership Committee may make a decision to terminate the member’s
membership if they form the view there has been significant non-compliance with
the membership requirements (including the Standards). There are guidelines in
the Rules as to when non-compliance will be considered "significant".

Importantly, the ACCC will note that:
(a)

membership can only be suspended/terminated and members can only be
disciplined for non-compliance in accordance with objective criteria (for example,
non-compliance with the Standards). Such decisions are not discretionary; and

(b)

members will be afforded procedural fairness in relation to decisions made (in
particular, disciplinary decisions). This includes the following:
(i)

before making a decision, the Membership Committee must give the
member 14 days to make written submissions. In making any decision the
Membership Committee must have regard to the extent to which there has
been non-compliance, and the significance of any such non-compliance and
the submissions, and any remedial plan submitted by the member;

(ii)

if the Membership Committee decides to terminate a member’s membership,
written notice of termination must be given together with summary reasons;
and

19

(iii)

7.

members, and applicants who have been refused membership, may seek a
review of the decision of the Membership Committee by the Board. There is
a procedure set out in the Rules for the review, but essentially members or
applicants must provide a written application for review setting out the
reasons why the membership should not be terminated, or refused, and the
Board must consider those applications as soon as practicable. Written
notice of the Board's decision must be given, together with summary
reasons for the decision of the Board. This decision is final.

RELEVANT MARKET(S)
The ACCC has previously noted that in some cases it is not essential to precisely
the markets likely to be affected by the conduct for which authorisation is sought
apparent that a net public benefit would or would not arise regardless of the scope
market. The Applicants submit that this is the case with respect to authorisation
conduct proposed in this submission.

define
if it is
of the
of the

Nonetheless, the Applicants submit that the area of competition that may be affected by
the arrangements sought to be authorised is the national market in which derivative
products, including CFDs, are supplied.
8.

'FUTURE WITH' AND 'FUTURE WITHOUT' ANALYSIS

8.1

Future with the Relevant Standards and Membership Rules
In circumstances where the Relevant Standards and Membership Rules are authorised,
CMC Markets, IG Markets and GFT would proceed to:
(a)

adopt the Membership Rules; and

(b)

implement the Standards, including the Relevant Standards.

Other CFD issuers would then seek to join the Forum as members.
The Relevant Standards are a necessary and important part of the set of Standards being
proposed by the Forum. The Standards provide protections for customers over and above
the protections available under legislation. These protections would not be available but
for their inclusion as requirements for membership to the Forum.
The Rules provide the mechanism by which compliance with the Standards is mandated
and enforced against members and prospective members.
The likely outcomes of the Standards and Rules in terms of competition and public
benefits are discussed below.
8.2

Future without the Relevant Standards and Membership Rules
In circumstances where the Relevant Standards and Membership Rules are not
authorised, the Applicants will not implement them because of the competition law
associated with their agreement and implementation. This means that the Forum would
not be in a position to achieve its objectives of enhancing the efficient operation,
transparency and overall investor understanding and confidence in the Australian CFD
industry. This is because the Standards would be voluntary and CFD issuers could decide
whether or not to comply. Given the costs of mandatory compliance, many prospective
members would choose not to comply with the Standards, thus defeating the Forum's
objectives.
In such circumstances, the founding members would not proceed with the adoption of the
Membership Rules of the Forum or the implementation of the Standards.
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In the absence of the mandatory imposition of the Standards, CFD issuers would achieve
a lower standard of service/delivery and regulatory compliance than would otherwise be
the case.
If the Membership Rules are authorised but the Relevant Standards are not, the founding
members may decide not to proceed with Standards that have been significantly “watered
down”. The Standards cover all key aspects of CFD dealings and the Relevant Standards
are considered to be critical to investor protection and the credibility of CFD issuers.
Mandatory compliance warrants the cost of establishing and maintaining the Forum but
this may not be the case if the Relevant Standards remain voluntary.
9.

PUBLIC BENEFITS
The Applicants submit that, comparing the future with the Relevant Standards and
Membership Rules to the future without them, the conduct for which the Applicants seek
authorisation will generate clear and significant public benefits.
Setting industry and investor (ie. consumer) education standards and benchmarks, will
encourage high standards of professional conduct, not only among the founding members
but among all CFD issuers who become members. In particular, in respect of each
Relevant Standard:
(a)

Standard 5 mandates RG234 but also provides additional protections to consumers,
over and above the guidance set out in the regulatory guide. RG 234 represents
guidance from ASIC about good practice in advertising financial products and
services. One of the key aspects of RG234 is guidance about targeting advertising
at suitable customers. There is also guidance about the nature of advertising to
consumers. RG234 is not enforceable and whether financial service providers
comply with the guidance will depend on their culture of compliance. Failure to
comply may not be in breach of the legislative provisions governing licensees and
such questions may involve complicated factual and legal issues. For instance,
RG234 provides that advertising must be balanced and must disclose risks and
benefits equally. However, representations that give an accurate of the benefits of
CFDs, without also disclosing the risks, may not be found by a court to be
misleading. These issues can be controversial and expensive to litigate. The fact
Standard 5 mandates RG234 is therefore a significant public benefit to consumers
(because it ensures all members will comply with RG 234) and to ASIC (because it
promotes self-regulation and thereby releases resources to target other
misconduct).
Importantly, Standard 5 goes beyond RG234 in that it defines the parameters of
the target audience. This promotes certainty and a common understanding of when
advertising may be unfair or misdirected. In addition, Standard 5 provides that CFD
providers can not refer to leverage or promote multiple leverage positions, which
has been an issue of concern to ASIC in the past. Excessive leverage in CFD
products, particularly retail investors, has the potential to cause significant loss.
Standard 5 requires CFD providers to ensure intermediaries also comply with
RG234 and the additional obligations under the Standard. This is a benefit to
consumers and ASIC because it extends the self-regulatory operation of RG234.
Intermediaries are independently licenced and generally are not agents of the CFD
providers. Regulation of intermediaries by ASIC has the potential to be resource
intensive.
In summary, his Standard seeks to ensure that members' advertising is more
appropriately targeted at viable investors and that advertising is fair and balanced.
This is especially important in the promotion of CFD products and is important for
consumer protection, intended to limit the exposure of unsuitable customers to
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CFD products. This is a benefit to the public because these safeguards are
intended to preserve the savings and investments of less sophisticated investors.
This is important given the increasing number of Australians who invest through
self managed superannuation funds (SMSFs). Excessive or inappropriate
investment in CFDs by SMSFs may diminish the value of retirement savings for
those investors, which in turn will affect their ability to adequately fund their
retirement. This has an effect on public funding and resources and on the wealth
and wellbeing of the Australian community in general. This consideration applies
equally to Standards 7, 8, 10, 12 and 15 referred to below.
It is expected that compliance with Standard 5 by key CFD providers will promote
advertising standards across the industry as integrity in advertising could be
marketed as a point of difference between those that comply and those who do not
subject themselves to the rigor of the CFD audit process. Improving the standard
of advertising and disclosure will also improve integrity and confidence (that there
is no miss-selling) in respect of CFDs.
(b)

Standard 7 is aimed at segregating client money and ensuring that members only
place funds with financial institutions that meet certain credit ratings.
This
provides added protection for customers of CFD issuers as it is more likely they will
be able to recover their money in the event of a credit squeeze or financial collapse
or instability, placing investors in a more secure position.
This Standard is over and above benchmark 5 in RG227, which simply provides for
disclosure about how client money is applied. Under the current legislative
provisions client moneys can be used to fund the operation of the CFD provider. If
there is a collapse, client funds may be lost, sent overseas to pay debts in other
jurisdictions or, at best, recovered after extensive delays given the pooling of
assets. This Standard provides significant protections for investors because it
promotes the security of the customer’s original investment. While CFD providers
may have to ensure they have more capital to fund their operations, this is a
benefit to the CFD industry as a whole as it ensures viability and capital adequacy.
This Standard is linked to a number of the other Best Practice Standards (refer
below). It should also be noted that the Standard specifies that members must
only place funds with financial institutions that meet certain short-term and longterm credit ratings. This is designed to protect investors against counter-party risk.
There is a public benefit in protecting investor’s savings and wealth from loss,
especially retirement savings invested through SMSFs. This promotes confidence
and integrity in the CFD market and assists to promote sustainability through
enhanced prudential standards. It also promotes greater accountability as to how
client funds are managed and, necessarily, improved governance and risk reporting
controls. Any collapse and loss of investor funds has both economic and social
impact on the individuals who lose their investments. Avoiding or lessening the
potential for these events is a clear public benefit.

(c)

Standard 8 requires that members "liquidate" customers before they enter a
negative equity position. It mandates benchmark 7 of RG227 but goes over and
above this benchmark. Benchmark 7 focuses on margin calls, which is only one
part of credit risk. Standard 8 focuses on the appropriate management of customer
risk by placing limits on the size of customer exposure having regard to the
liquidity, volatility and market capitalisation of the underlying stock, the
concentration of risk in the customer’s portfolio and the customer’s history and
financial status. These are qualitative criteria intended to limit loss. The Standard
provides for stress testing annually. This is a benefit to consumers because it
provides protection, not otherwise available, by limiting their exposure to excessive
risk and loss in the event the value of the underlying asset declines.
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This Standard also promotes improved governance and risk reporting controls
because it will be necessary for members to implement risk management and
monitoring procedures for clients to comply with Standard.
Standard 8 is of public benefit because it will have the effect of limiting investor
exposure to loss, thereby protecting wealth and retirement savings. This Standard
is not only about protecting assets but about limiting the debt that may be incurred
by investors in being overexposed. To comply with this Standard, members will
need to put in place adequate systems and procedures, together with audit
processes, to ensure and monitor compliance. There is a public benefit in improving
the integrity and confidence in CFD providers given the number of Australians who
now invest in CFDs.
(d)

Standard 10 mandates that new CFD positions not be opened when the underlying
asset is in a trading halt or is otherwise suspended. This is a benefit over and
above the "if not, why not" position of RG227, which is disclosure rather than rules
based. The effect of this Standard is to remove the risk of customers trading
without access to important information and/or in a product potentially affected by
insider trading.
This promotes integrity in the market because customers of members will only be
allowed to trade in an informed market. This reproduces the protections that exist
for those customers who invest directly in the underlying securities. These
protections should be in place for investors in derivative products. It also reduces
the possibility of customer losses and the resultant diminution in wealth and
retirement savings. As already noted, there is a clear public benefit in preserving
wealth and retirement savings.

(e)

Standard 12 generates a public benefit in that it promotes financial stability and
viability of CFD issuers by ensuring they have sufficient capital to meet liabilities.
As with Standard 7, this Standard provides added protection for customers of CFD
issuers, particularly when markets are weak or unstable. This Standard goes above
and beyond ASIC guidance in RG166. Members will need to implement and
maintain adequate governance and risk management controls to ensure capital
adequacy. This is a public benefit as it promotes viability, stability and confidence
in the CFD market. This is a public benefit given the number of Australians who
now invest in CFDs.

(f)

Standard 15 deals with due diligence of intermediaries who promote CFD products.
This promotes greater compliance by intermediaries with regulatory requirements,
increasing the standard of financial products and services offered by those
intermediaries, ultimately to the benefit of customers of CFD products.
This is over and above any liability CFD providers may have for the acts of
intermediaries. As already noted, there is generally no agency agreement between
CFD providers and intermediaries who sell CFD products and therefore, no liability
for misconduct by intermediaries. Members are required to not only conduct due
diligence but have appropriate contractual arrangements in place and annual audits
to ensure the intermediary is acting within certain financial services laws.
This is a benefit to the public because it effectively extends the regulatory reach of
self-regulation to intermediaries selling CFD products. This has the potential to
reduce losses arising from investment in CFD products (because of the higher
standards imposed, regardless of whether intermediaries are members). It also
allows ASIC to divert resources to other forms of misconduct in the financial
markets.
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The Standards (including the Relevant Standards) go beyond ASIC guidance and seek to
mandate best practice through the Membership Rules. As already noted, the Standards
cover all key aspects of CFD dealings. Authorisation of both the Relevant Standards and
the Membership Rules will facilitate the effectiveness of the Forum as a self regulatory
industry body.
The Relevant Standards are inextricably linked to other Standards and to authorise some
and not others or not at all will diminish the overall effectiveness of the Standards. For
instance, Standard 12 is linked to Standards 7, 9 and 11; Standard 5 is linked to
Standards 2 and 4; Standard 7 is linked to Standards 8, 9 and 12; Standard 8 is linked to
Standards 9, 10 and 11 and Standard 15 is linked to all the other Standards because it
seek to extend self regulation (and therefore the other Standards) to intermediaries. It is
submitted by the Applicants that the Relevant Standards should be authorised as they are
in the public benefit and are part of a holist self-regulatory regime. If key Standards are
not authorised, the Applicants may decide that the regime is so undermined that it would
not proceed with the other Standards.
It should also be noted that there is a public benefit in respect of each of the other
Standards which are not the subject of this application for authorisation. An analysis of
these Standards and their public benefit is set out in Schedule 6.
The Membership Rules are critical to the enforcement of the Standards (including the
Relevant Standards) and if these Rules are not authorised, the Forum will not proceed. It
is the view of the Applicants that the viability and effectiveness of the Forum depends on
its ability to enforce the Standards. As such, the costs of establishing and maintaining the
Forum will not be warranted unless the Membership Rules are authorised.
10.

PUBLIC DETRIMENTS
The Applicants submit that there are no detriments (anti-competitive or otherwise)
associated with:
(a)

the implementation of the Standards; nor

(b)

the enforcement of the Membership Rules.

The Forum will be a new body. Membership to the Forum is voluntary. As outlined
above, membership is assessed on the basis of open, objective, transparent criteria.
Membership is open to all CFD issuers provided they are willing to comply with the
criteria. Further, the disciplinary rules are subject to procedural fairness measures. The
Applicants submit that an anti-competitive or unduly restrictive approach is not being
adopted in relation to membership or the disciplinary provisions of the Forum. Rather,
the Membership Rules are the minimum necessary provisions to effectively enforce the
Standards and ensure the Forum's objectives are met.
For issuers who do not wish to be members, they can continue to compete without
becoming members. Membership is not essential to compete in the market in which CFDs
are issued. The Applicants expect that a number of CFD issuers, who will not become
members and do not meet the Relevant Standards, will remain available in the market.
The Applicants submit, however, that membership will become a point of competitive
differentiation among CFD issuers as members can advertise their services as meeting the
increased regulatory compliance required of a Forum member. In this way, authorisation
of the Relevant Standards and Membership Rules is likely to be pro-competitive.
11.

CONCLUSION / BALANCE OF PUBLIC BENEFIT AND DETRIMENT
The Applicants submit that the ACCC can be satisfied, in all the circumstances, that the
significant public benefits that will result from the implementation of the Standards and
24

Membership Rules will far outweigh public detriments, if any, which may arise from the
implementation of the Relevant Standards and the enforcement of the Membership Rules.
12.

LENGTH OF AUTHORISATION
The period sought for authorisation is five years.
The Applicants consider this to be the minimum term necessary to support growth in the
membership of the Forum, the consistent application of the Standards among the Forum's
membership, and the Forum's programs directed towards enhancing public recognition of
the Forum, the Standards, and the benefits which they confer to the public.
The Applicants consider that any shorter period will reduce confidence in the stability and
application of the Standards.
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SCHEDULE 1
Applicants
1.

CMC Markets Asia Pacific Pty Ltd ABN 11 100 058 213 Level 44, Governor Phillip Tower, 1
Farrer Place, Sydney, NSW 2000

2.

GFT Global Markets UK Ltd ARBN 140 977 171, Level 17, Suite 1702, 25 Bligh Street,
Sydney, NSW 2000

3.

IG Markets Limited ABN 84 099 019 851 Level 7, 417 St Kilda Road, Melbourne, VIC 3004

4.

Australian CFD Forum Limited ABN 165 157 228, Level 7, 417 St Kilda Road, Melbourne,
VIC 3004

5.

Any other person or body corporate admitted as a member of Australian CFD Forum
Limited, from time to time
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SCHEDULE 2
Constitution and Membership Rules
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Rules of Membership
Australian CFD Forum Limited
1.

DEFINITIONS
For the purposes of this schedule:
(a)

"AFS Licence" means Australian Financial Services Licence as granted under the
Corporations Act 2001.

(b)

"Founding Member" means a person who was a member of the Company at the
time of its incorporation, being:
(i)

CMC Markets Asia Pacific Pty Ltd ABN 11 100 058 213;

(ii)

GFT Global Markets UK Limited ARBN 140 977 171; and

(iii)

IG Markets Limited ABN 84 099 019 851.

(c)

"Forum" means the Australian CFD Forum Limited.

(d)

"Membership Committee" means a committee of the Forum established by the
Board in accordance with Rule 2.

(e)

"Membership Requirements" means the requirements set out in Rule 3.2 and
3.3.

(f)

"Officer" means each Director and Secretary of Australian CFD Forum Limited and
any other officer that the Board may appoint from time to time.

(g)

"Rules" mean these "Rules of Membership" in Schedule 1 of the Constitution of
the Forum.

Capitalized terms that are defined in the Constitution have the same meaning when used
in this schedule.
2.

MEMBERSHIP COMMITTEE

2.1

Purpose of Committee
The Board may establish a committee, to be known as the "Membership Committee". The
purpose of the Membership Committee is to consider applications for membership of the
Forum, and to deal with matters relating to the membership of the Forum as set out in
these Rules.

2.2

Membership of the Membership Committee
(a)

Subject to Rules 2.2(b) and (c), the members of the Membership Committee must
be appointed by the Board, and may be removed at any time by the Board.

(b)

Each of the Founding Members of the Company will have the power to nominate
one member of the Membership Committee each, should they wish to do so. If a
Founding Member nominates a member of the Membership Committee, the Board
must appoint that person as a member of the Membership Committee. A Founding
Member can amend their nomination at any time.

(c)

The Membership Committee must have at least 2 members, and no more than 5
members.
1
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2.3

(d)

If the number of members falls below 2 at any time, the Board must as soon as
practicable appoint one or more members to ensure there are at least 2 members.

(e)

A member of the Membership Committee need not be a Director.

(f)

The Board will nominate the Chairman of the Membership Committee.

Procedural rules
The Membership Committee may adjourn and, subject to this document, otherwise
regulate its meetings as it decides.

2.4

Decisions of the Membership Committee
A power of the Membership Committee can only be exercised by resolution passed at a
meeting of the committee. A resolution of the Membership Committee must be passed by
a majority of the votes cast by the members of the committee entitled to vote on the
resolution. The Chairman of the Membership Committee does not have a casting vote. If
an equal number of votes is cast for and against a resolution, the matter is decided in the
negative.

2.5

Conflicts of interest and use of information
A member of the Membership Committee must refrain from voting on a resolution if the
member has a material personal interest in the matter the subject of the resolution. A
member of the Membership Committee must treat all information it receives in connection
with the proceedings of the Membership Committee as confidential and must not use, or
seek to use, or disclose to any other person other than another member of the
Membership Committee, any such information for any purpose other than those
proceedings.

2.6

Meetings and quorum
Meetings of the Membership Committee may be held in person or by audio or audio-visual
communication. Unless the Board decides otherwise, the quorum for a meeting of the
Membership Committee is 2, and a quorum must be present for the whole meeting. A
member of the Membership Committee is treated as present at a meeting held by audio or
audio-visual communication if the member is able to hear and be heard by all others
attending.

2.7

Written resolution
If all the members of the Membership Committee (other than a member or members who
must refrain from voting on a resolution under Rule 2.5) sign a document containing a
statement that they are in favour of the resolution set out in the document, a resolution in
those terms is passed at the time when the last member of the Membership Committee
signs.

2.8

Valid proceedings
Each resolution passed or thing done by, or with the participation of, a person acting as a
member of the Membership Committee is valid even if it is later discovered that:
(a)

there was a defect in the appointment of the person; or

(b)

the person was disqualified from continuing in office, voting on the resolution or
doing the thing.
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3.

MEMBER ELIGIBILITY

3.1

Applications for Membership
Applications for membership must be addressed to the Secretary and be in the form of the
membership application form available on the Company's website, as updated from time
to time. Applicants must:
(a)

comply with all the conditions of application specified in these Rules; and

(b)

provide sufficient information to demonstrate that the applicant satisfies the
applicable requirements for new members contained in Rule 3.2; and

(c)

promptly supply such other information as the Membership Committee may
reasonably require.

The Secretary must promptly forward a copy of each application for membership to the
members of the Membership Committee. All applications for membership received by the
Membership Committee must be promptly considered by the Membership Committee.
3.2

New Member requirements
The Membership Committee may only admit a member if:
(a)

the applicant is in the business of issuing, or arranging and facilitating the
distribution of, CFDs in Australia under its own AFS Licence;

(b)

the applicant agrees in its application for membership to comply with all applicable
laws, the Constitution, these Rules and the Standards and demonstrates to the
satisfaction of the Membership Committee that they can comply with all applicable
laws, the Constitution, these Rules and the Standards;

(c)

the applicant agrees to pay all applicable fees, costs, charges and expenses which
may be levied on members in accordance with these Rules;

(d)

the applicant has an AFS Licence which authorises the applicant to issue CFDs; and

(e)

the applicant has not engaged in conduct (by act or omission) which would be
likely to bring the Forum into disrepute.

The Membership Committee may refuse the application of a new member if the
Membership Committee believes on reasonable grounds that the member does not meet
the criteria in this Rule 3.2 or any information requested under Rule 3.2(b) is not
provided.
The Membership Committee must, as soon as practicable after making its decision in
respect of an application, give notice in writing to the applicant either confirming its
membership or a decision to refuse the applicant's application. If the application was
refused, the notice must set out reasons for the decision of the Membership Committee.
An applicant whose application has been refused may seek a review of the Membership
Committee's decision by the Board, in accordance with Rule 7.
3.3

Continuing requirements
A member must at all times for so long as it is a member:
(a)

comply with the Constitution and these Rules;

(b)

comply with the Standards;
3
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(c)

pay all applicable fees, costs, charges and expenses which may be levied on
members in accordance with these Rules;

(d)

not engage in any conduct (by act or omission) which brings, or may bring, the
Forum into disrepute;

(e)

continue to be in the business of issuing CFDs in Australia; and

(f)

continue to hold an AFS Licence which authorises the applicant to issue CFDs.

FEES
Each member must pay to the Company an annual fee.
The annual fee for membership of the CFD Forum for the calendar year in which the
Company is incorporated will be determined by the Board. Thereafter, in the final quarter
of each calendar year the Board will consider the level of the annual fee for the following
calendar year, and formalities around timing of payment. If the Board resolves to
determine a new annual fee for the following calendar year, that new fee will apply for
that calendar year. If the Board does not resolve to determine a new annual fee for the
following calendar year, the annual fee will remain unchanged.
The Membership Committee may agree to reduce the annual fee on a pro rata basis for a
member joining part way through a calendar year.
Annual fees, once paid, are not refundable.

5.

COMPLIANCE OBLIGATIONS

5.1

Notification of significant non-compliance
If a member becomes aware, at any time, of non-compliance by the member with the
Membership Requirements, the member must notify the Membership Committee of the
non-compliance as soon as practicable but, in any event, within 14 days, following the
date on which the member became so aware, and provide sufficient particulars of that
non-compliance so as to enable the Membership Committee to consider the extent of noncompliance.

5.2

Annual review and certification
A member must provide on or before 30 September of each year a certificate signed by a
director of the member and addressed to the Membership Committee, certifying that a
review of the member’s compliance with the Membership Requirements has been
completed for the previous 12 months ending 30 June (or for so much of that period as
the member was a member). The certificate must state whether the member has
adequate controls and oversight in place to assess compliance with the Membership
Requirements and either:
(a)

state that the member is not aware of any non-compliance with the Membership
Requirements in the period covered by the certification; or

(b)

state that the member is aware of non-compliance with the Membership
Requirements in the period covered by the certification, and provide sufficient
particulars of that non-compliance so as to enable the Membership Committee to
consider the extent of non-compliance.

In respect of a certificate given under paragraph (b), particulars of all items of noncompliance of which the member is aware in the relevant period must be provided.
4
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5.3

Meaning of significant non-compliance
In determining whether there has been a "significant non-compliance" for the
purposes of these Rules, regard must be had to the following:
(a)

the number or frequency of similar previous non-compliance;

(b)

the impact of the non-compliance on the member's ability to provide the financial
services covered by their AFS licence in respect of CFDs;

(c)

the extent to which the non-compliance indicates that the member's arrangements
to ensure compliance with the Membership Requirements is inadequate;

(d)

the actual or potential financial loss to clients of the licensee, or the member itself,
arising from non-compliance; and

(e)

the extent to which the member does not have adequate controls and oversight in
place to assess compliance with the Membership Requirements

6.

TERMINATION OF MEMBERSHIP

6.1

Termination for significant non-compliance
The Membership Committee may terminate a member's membership of the Forum if the
Membership Committee forms the view that there has been significant non-compliance
with the Membership Requirements, whether the Membership Committee becomes aware
of the non-compliance as a result of a notice or certificate given under Rule 5, or
otherwise.
Before making a decision to terminate a member's membership of the Forum, the
Membership Committee must give notice to the relevant member and give the member a
period of at least 14 days in which to make written submissions to the Membership
Committee as to why the member's membership of the Forum should not be terminated.
Such submissions may include details of a plan which the member has implemented, or
intends to implement, to remedy the relevant significant non-compliance ("Remediation
Plan"). The Membership Committee may, in its discretion, permit the member to make
oral submissions at the meeting of the committee convened to consider the matter.

6.2

Decision to terminate
In making a decision to terminate a member's membership of the Forum, the Membership
Committee must give consideration to the following:

6.3

(a)

the extent to which there has been non-compliance with the Membership
Requirements, and the significance of any such non-compliance (having regard to
Rule 5.3); and

(b)

any Remediation Plan submitted by the member.

Notice of termination
If the Membership Committee decides to terminate a member's membership, the
Membership Committee must give written notice in writing to the member of that decision
as soon as practicable following the decision. The notice must set out summary reasons
for the decision of the Membership Committee.
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6.4

Effectiveness of termination
A member's membership of the Forum terminates at 5pm Sydney time on the date which
is 10 business days following the date on which the Membership Committee notifies the
member of a decision to terminate the member's membership under Rule 6.3, unless the
member submits a notice of review in accordance with Rule 7.

7.

REVIEW OF DECISIONS OF MEMBERSHIP COMMITTEE

7.1

Review of decision to refuse membership
An applicant whose application for membership of the Forum has been refused by the
Membership Committee may apply to have the decision of the Membership Committee
reviewed by the Board, by submitting a notice of review within 7 days following receipt by
the applicant of the notice from the Membership Committee refusing the application.

7.2

Review of decision to terminate membership
If the Membership Committee has made a decision to terminate a member's membership
of the Forum under Rule 6, the member may apply to have the decision of the
Membership Committee reviewed by the Board, by submitting a notice of review within 7
days following receipt by the member of the notice from the Membership Committee
confirming the decision to terminate the member's membership. The notice of review
must set out in writing the reasons and particulars as to why the member considers its
membership should not be terminated.

7.3

Review by the Board
On receipt of a notice of review under Rule 7.1 or Rule 7.2, a meeting of the Board must
be convened as soon as practicable. The Board must consider:
(a)

in the case of a review of a decision to refuse membership - the information
provided by the applicant to the Membership Committee in connection with its
application, the decision of the Membership Committee, and the notice of review
submitted by the applicant; and

(b)

in the case of a review of a decision to terminate membership - the information
provided by the member to the Membership Committee, and by the Membership
Committee to the member, in connection with the relevant or alleged significant
non-compliance, the decision of the Membership Committee, and the notice of
review submitted by the applicant.

The Board may, in its discretion, permit the applicant or member (as applicable) to make
oral submissions at the meeting of the committee convened to consider the matter.
7.4

Notice of decision
The Board must give written notice in writing to the applicant or member (as applicable)
of its decision as soon as practicable following the decision. The notice must set out
summary reasons for the decision of the Board. The Board's decision is final and binding.

7.5

Effectiveness of decision to terminate
If the Board resolves, following a review under this Rule 7, to terminate a member's
membership of the Forum, the member's membership terminates at 5pm Sydney time on
the date on which the Board's decision is notified under Rule 7.3.
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Part A

Introduction and Agreement to Comply with Standards
The Australian CFD Forum (“CFD Forum”) and each
of the CFD Forum members (“Members”) are committed
to enhancing the efficient operation, transparency and overall
investor understanding and confidence in CFDs within Australia,
and in the Australian CFD industry as a whole.
The CFD Forum has established these Best Practice Standards
(“Standards”) with the purpose of:
• continuously improving existing CFD industry standards
and addressing specific CFD industry issues and investor
concerns that are not covered by legislation;
• building upon existing legislation to deliver additional benefits
and raised standards to investors; and
• elevating investor perception and understanding in dealing
in CFDs.
Each Member of the CFD Forum contractually agrees to comply
with these Standards as well as to promulgate and administer these
Standards in consultation with other Members of the CFD Forum.

Each Member agrees to incorporate a statement
of compliance regarding these Standards, whether
in full or by reference, in their respective Product
Disclosure Statement.
In so doing Members must then also ensure that they
have appropriate frameworks and controls in place
to comply with the Standards, including policies and
procedures (where appropriate).
Failure of a Member to comply with this commitment and with
the Standards themselves will result in that Member ceasing
to be eligible for membership in the CFD Forum.

1. Scope of the Standards
These Standards apply to a Member in relation such Member’s
business of offering any CFD product through over the counter
(“OTC”) CFD models to clients in Australia.
A DMA model gives client direct access through a CFD provider
to underlying exchanges where their orders are replicated in
exchange order books and under the control of a client.
The Marketmaker model quotes buy and sell prices that are either
based on a synthetic market or show the underlying bid and offer
of an exchange. However trades are not, as a matter of course,
passed into an exchange and it is up to the discretion of a CFD
provider when it decides or is required to do so.
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The Standards intend to raise the level of compliance
by Members and ensure that all RG227 benchmarks
are met to the greatest extent possible and, where possible,
go above and beyond the benchmarks.

2. Review of the Standards

Each Member must comply with RG227 by:

As industry best practice and financial markets evolve, the
CFD Forum commits to consulting on and (where necessary)
amending the Standards to keep pace with new regulations, to
continue to ensure the highest possible standards of its Members
and require ongoing adherence with the objectives of the CFD
Forum. In furtherance of this aim, these Standards will be reviewed
by the Members at least annually and may be amended at any
time, with such process undertaken and agreed among Members
in accordance with CFD Forum Rules.

including in their PDS adequate disclosure to help retail investors
understand the risks associated with CFDs, assess the potential benefits
and decide whether investing in CFDs is suitable for them; and

These Standards will also be subject to regular, independent
reviews by a third party chosen by the Members at intervals
of not more than three years.

ensuring that their advertising and promotional material
is consistent with information provided in their PDS.
The benchmarks for OTC CFDs issued to retail investors
as set out at Table 1 of RG227 are as follows:
Benchmark

Description

1. Client Qualification

Benchmark 1 addresses the issuer’s policy on
investors’ qualification for CFD trading.

2. Opening Collateral

Benchmark 2 addresses the issuer’s policy on
the types of assets accepted from investors as
opening collateral.

3. Counterparty Risk –
Hedging

Benchmark 3 addresses the issuer’s practices
in hedging its risk from client positions and the
quality of this hedging.

4. Counterparty Risk –
Financial Resources

Benchmark 4 addresses whether the issuer
holds sufficient liquid funds to withstand
significant adverse market movements.

5. Client Money

Benchmark 5 addresses the issuer’s policy on
its use of client money.

6. Suspended or halted
underlying assets

Benchmark 6 addresses the issuer’s practices
in relation to investor trading when trading in
the underlying asset is suspended or halted.

7. Margin Calls

Benchmark 7 addresses the issuer’s practices
in the event of client accounts entering into
margin call.

3. Promotion of the Standards
Further to including a statement of compliance with the Standards
in their Product Disclosure Statement, Members must make these
Standards available to customers upon request, and publish the
Standards on their website.
Each member may include in their disclosure, advertising
(as appropriate) and education material a statement that they
are Members of the CFD Forum, that they have agreed to comply
with the Standards and that they are a signatory to a memorandum
of understanding regarding the same.

4. RG227 and the Standards
The Australian Securities and Investments Commission (ASIC)
released Regulatory Guide 227 Over-the-counter contracts for difference:
Improving disclosure for retail investors in August 2011. It sets out
a number of disclosure benchmarks that OTC CFD providers
must comply with on an “if not, why not” basis. This means that
strict compliance with the benchmarks is not required by RG227
but if providers do not meet the disclosure benchmark, they
are required to state that they don’t in their Product Disclosure
Statement (PDS) and explain why.

5. Treating Customers Fairly (“TCF”)
Fair treatment of all customers is a core principle of the CFD
Forum. The CFD Forum also recognises that business success
is built on the quality of Members’ product and technological
offerings and on customers’ experience of dealing with Members.
Members agree that they should always aim to provide customers
with a “fair deal” in all their interactions. Members will also strive
to excel in their breadth of product offering, speed and quality
of execution, competitive pricing, excellent customer service as
well as technological and product innovation.
The TCF outcomes expected from Members are:
1 	Customers can be confident that they are dealing with
Members where the fair and reasonable treatment
of customers is central to the corporate culture.
2 	Members provide customers with clear information
and keep them appropriately informed before, during and
after the point of sale. This encompasses the need for clear
and effective risk disclosure, supported by education.
3 	Products perform as Members have represented to investors
that they will, and associated services are of an acceptable
standard as represented to investors.
In practice, this means that Members will ensure:
• customers do not face unreasonable post-sale barriers,
for example, to changing a product or switching a provider;
• reasonable and consistent dealing practices (for example,
• for order handling and execution);
• clear information is provided to customers; and
• high quality reporting to customers.

Under the Standards, each Member is committed to the
benchmarks in RG227. Benchmark 2 Opening Collateral,
particularly in respect of the credit card funding restriction,
at a minimum must be disclosed on an “if not why not” basis.
This means that each of the other benchmarks in RG227
are complied with on a “must have” basis and full compliance
must be disclosed in a Member’s PDS.
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Part B
Section One – Compliance

The Standards

1. Standard One: Compliance with Standards

Summary of Standards
Standard

Description

Section One – Compliance
Standard One: Compliance with Standards

Standard requires that Members comply with the Standards.

Section Two – Dealing with Customers

Members agree to use and maintain the Standards. Members are
also required to conduct an annual review of compliance with the
Standards and provide the CFD Forum Membership Committee
with an annual certification that they comply. Where the Standards
impose an obligation on Members in addition to obligations
applying under a relevant law, a Member agrees to comply with the
Standards. That is not to say that any Member will not comply in
full with its legal obligations, but that where an increased
or additional commitment is specified within the Standards the
Member will surpass the compliance standards required by the law.

Standard Two: RG227 Benchmark 1 – Client Qualification

Standard addresses RG227 Benchmark 1 and requires a written client qualification policy
as set out in the Regulatory Guide.

Standard Three: RG227 Benchmark 2 – Opening Collateral

Standard addresses RG227 Benchmark 2 and specifies that only certain collateral should be used
for new accounts and that a Member’s PDS should explain the Member’s policy in this regard.

Standard Four: Educational Material

Standard describes the types of educational material which can be used to increase a customer’s
or prospective customer’s understanding of CFDs and what Members should take into
consideration in this regard.

Each Member must maintain and apply a written client
qualification policy in accordance with Benchmark 1 of RG227
and this Standard 3.

Standard Five: Advertising and Promotional Material

Standard requires that Member’s brand advertising or sponsorship activity may mention
the Members name or the product by name for recognition purposes only, but must not convey
financial information about CFDs .Members must also ensure that advertising and promotional
material is only published in financial markets based content.

Standard Six: Customer Complaints

Standard requires customer complaints to be handled in an efficient and effective manner.

Over and above the Benchmark 1 requirements of RG227,
Members will also assist customers by offering a practice
CFD account system, which will allow them to trade on a virtual
basis for a period of time before proceeding to open an actual
CFD account.

Section Three – Customer Protection and Risk Management
Standard Seven: RG227 Benchmark 5 –
Segregation and Protection of Client Money

Standard addresses RG227 Benchmark 5 and requires full segregation of all client funds
in a separate client trust account.

Standard Eight: Customer Credit Risk

Standard requires management of customer credit risk by real time monitoring,
placing limits on customer CFD positions, back testing and stress testing.

Standard Nine: Risk Warnings and Risk Mitigation Tools

Standard requires Members to provide standardised risk warnings which a prospective customer
must agree to prior to trading in CFDs and Members must maintain a margin policy. Also,
Customers must be provided with a range of risk mitigation tools.

Standard Ten: RG227 Benchmark 6 – Suspended or halted
underlying assets

Standard addresses RG227 Benchmark 6 and requires that Members not allow new CFD positions
to be opened where there is a trading halt over the underlying asset or trading of the underlying
asset has been suspended.

Standard Eleven: RG227 Benchmark 3 – Counterparty
Risk – Hedging

Standard addresses RG227 Benchmark 3 and requires Members to have hedging strategies
in place and maintain a policy to manage exposure to market risk from client positions.

Standard Twelve: Financial Resource Requirements

Standard addresses RG227 Benchmark 4 and requires Members to maintain a policy to
maintain adequate financial resources. Members must maintain an NTA of over AUD 2 million
or 10% of the average revenue calculated.

Section Four – Due Diligence & Business Continuity
Standard Thirteen: Training and Competency of Employees

Standard requires Member’s employees are adequately trained and are accredited in accordance
with RG146. Members must also maintain a policy in this regard.

Standard Fourteen: Employee Screening

Standard requires Members to undertake pre-employment screening of all prospective employees.
Members must also maintain a policy in this regard.

Standard Fifteen: Dealing with Intermediaries

Standard requires that Members will perform an initial due diligence to ensure intermediary
relationships are appropriate. Members must also conduct an annual review on all intermediaries.

Standard Sixteen: Business Continuity Management

Standard requires that each Member has a BCM framework to ensure it can meet its financial
and service obligations to customers in the event of a disruption.
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Section Two – Dealing with Customers
2. Standard Two: RG227 Benchmark 1 - Client Qualification

Any practice systems or equipment offered to prospective
customers must be offered on a cost-free and non-obligatory basis.
Members will also set a minimum financial limit (with reference
to the prospective client’s income or net asset position or both)
for the purposes of client qualification.
If the Member is unable to open a CFD account for a prospective
customer due to the requirements under this Standard 2, further
education may be offered to the prospective customer by the Member.
It is suggested that Members provide a statement to clients being
clear about the purpose of Client Qualification and notifying
that Client Qualification is not used for advice purposes.

3. Standard Three: RG227 Benchmark 2 - Opening collateral
Benchmark 2 of RG227 states that an issuer should only accept
cash or cash equivalents as opening collateral for a new account.
If credit cards are used, an issuer should accept no more than
AUD 1000 via credit card to fund a new account.
An issuer’s PDS should explain the types of assets the issuer will
accept as opening collateral, and where the issuer accepts non-cash
collateral, the PDS should explain why and the additional
risks involved.
The Members have agreed that Benchmark 2 of RG227 will apply
on an ‘if not, why not’ basis, that is, Members should endeavour
to comply with its recommendations but, to the extent a Member
does not comply, that Member must disclose in its PDS why
it does not comply.
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4. Standard Four: Educational Material
Educational material is material provided by a Member or a third
party contracted by the Member, with the primary purpose
of increasing a customer’s or prospective customer’s level
of understanding of CFDs, other facilities and services offered
by the Member and/or financial markets and trading in general.
Education includes, but is not limited to:
•
•
•
•

written material such as guides, tools and checklists;
seminars;
webinars; and
virtual trading accounts.

Education is distinguished from advertising and promotional
material. Education must principally be informative,
objective and impartial rather than promotional and as such
it is not considered appropriate that any account opening or sign
up activity is undertaken at the time of initial delivery.
Members must take the following into consideration,
with regards to their educational material:
• the target audience, particularly the nature and complexity
of such information compared with the audience’s general
level of understanding;
• the inclusion of risk warnings;
• the inclusion of appropriate disclaimers;
• their explanation of risks in trading CFDs and/or financial
markets generally;
• whether a balanced view is given on trading,
and the use of leverage; and
• the disclosure of relevant fees and charges.

• 5. Standard Five: Advertising and Promotional Material
Advertising and Promotional Material is material provided
by a Member or a third party contracted by the Member,
including intermediaries, with the purpose of marketing
or promoting a Member’s products and services. For the avoidance
of doubt, the requirements of this Standard do not apply
to anything that is considered brand advertising or sponsorship
activity. To qualify as brand advertising or sponsorship activity
the Members agree that the exempted advertising or promotional
material may mention the Member by name or the product
by name for recognition purposes only, but must not convey
financial product and attributes information about CFDs (or any
other regulated financial product offered by a Member) specifically.
Advertising and Promotional Material includes, but is not limited to:
•
•
•
•
•
•

television and cinema advertising;
radio advertising;
print advertising, such as newspapers;
email direct marketing;
online advertising, such as electronic banners; and
search engine marketing (SEM).

Members’ advertising and promotional material must comply
with relevant laws and regulations. Members must also ensure that
they comply with RG227 and with the Good Practice Guidelines
set out in RG234.
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In addition, Members must ensure that Advertising and
Promotional Material is only published or displayed in financial
markets based content, or as a result of the target user’s behavioural
or contextual internet activity. When determining compliance
with this Standard, Members must consider the actual audience
that is likely to see the advertisement or promotional material.
For example, it would not be considered appropriate to use nonbrand/sponsorship advertising during a Financial Report segment
of a mass broadcast channel such asChannel 9 news , however
it would be considered appropriate to use such advertising
in the more targeted Business Day section of The Age newspaper.

debate and consultation. Pending the outcome of any such review
and subsequent legislative reform, the Members are committed
to the protection of client money as a key area in which the CFD
Forum must take the lead.

Each Member must have and adhere to policies around margining
and liquidations and its liquidation procedures must ensure that
wherever possible a customer is liquidated before they enter a
negative equity position and funds remain in the CFD account.

As such, each Member must, over and above any existing
regulatory obligations, implement a full client fund segregation
model. Accordingly, all client funds that a Member holds, including
total client margins and net unrealised profits, must be fully
segregated in a client trust account within one day of being
ascertained and will be regarded as client money until such
reconciliation calculation has been conducted.

To manage customer credit risk, a Member must, where necessary,
also place limits on the size of customer CFD positions and ensure
that customers are aware of the limitations of the position size they can enter
into.The criteria for setting customer limits can include, but is not limited to:

Members must ensure that Advertising and Promotional Material
which mention leverage must not quantify that leverage.

For the avoidance of doubt, the client money calculation is as follows:

Each Member should have appropriate contractual arrangements
in place for third parties and intermediaries requirement to comply
with this standard.

6. Standard Six: Customer Complaints
Members must take prompt action and apply both reasonable
and considered outcomes to queries and complaints.

1.

that client’s free cash, meaning money that is not currently being used
by the client for any purposes
plus
margin paid by the client on open positions (because this money forms part
of the client equity balance) because the Member is required to repay it
to the client when the client closes his position

Specifically, Members must provide an initial response to
complainants within 5 working days of the complaint being raised.
A final response to the complainant should be provided within
45 working days of the complaint being raised unless it is being
dealt with through legal process or by an external dispute
resolution provider, , such as the Financial Ombudsman Service
(FOS). Members must include a statement in this final response
to the affect that complainants may lodge a complaint with
the external dispute resolution provider if the complaint is not
resolved to their satisfaction. Members must also include the
contact details for the external dispute resolution provider.
Current contact details for FOS are as follows:
Financial Ombusman Service
GPO Box 3
Melbourne VIC 3001
Australia
Phone: 1300 780 808 or +61 03 9613 7366
Fax: +61 03 9613 6399
Website: fos.org.au

Section Three – Customer Protection
and Risk Management
7. Standard Seven: RG227 Benchmark 5 - Segregation and
Protection of Client Money
The Members are aware that the handling and use of client money
by OTC derivatives providers has been the subject of regulatory

the sum of the balances for each client, calculated as follows:

plus
the client’s running profits
LESS
the client’s running losses
LESS
any amounts owed by the client which are due and payable to the member.
provided that, if for any client the calculation above results in a negative
number, zero must be used in the client money requirement calculation
for that client;

2.

plus any unallocated client money.

A client’s equity balance means the amount which the Member
would be liable to pay to that client (or the client to the Member)
in respect of his CFDs if each CFD was liquidated at the Members
then quoted closing rate. Note that no adjustment needs to be
made for “Members equity balance” because the Member always
deals as principal with clients, never as agent for clients.
Accordingly, a Member must not access money held in segregated
accounts for ANY purposes, including using funds to hedge client
trades or for its own operational purposes.
Each Member must only place funds with financial institutions
that meet certain short-term and long-term external credit ratings
provided by licensed Credit Rating Agencies. These ratings must be
no less than short term A2(Moody’s) or -A (Standard & Poor’s/Fitch).
This Standard goes beyond the disclosure requirements of
Benchmark 5 in RG227 by fully segregating all client funds rather
than just disclosing policy on the handling of client money.

8. Standard Eight: Customer Credit Risk
Each Member’s trading system must have the capability to monitor
client positions and margins in real time. Total customer credit
risk is to be monitored daily with reference to the market price
movement of the underlying instrument in which the customer
holds a position and the equity the customer holds in relation to
the margining requirement calculated for their position.
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•
•
•
•

the liquidity of the underlying stock;
the volatility of the underlying stock;
market capitalisation of the underlying stock;
analysis of the concentration risk of the customer CFD
portfolio; and
• previous financial history and financial status with the Member.
Back testing and stress testing must be conducted at least annually.
Back testing involves retrospective testing of factors affecting the
credit risk model, such as capital, liquidity and counterparty risk, to
ensure calculations are valid and the model is appropriate.
In this context, stress testing involves the application of a simulated
test to exposures to gauge the impact on the Member company
(or group of companies). Such measures will assist in considering
whether there is sufficient liquidity in the Member company (or
group of companies) to sustain losses arising from the test.

9. Standard Nine: Risk Warnings and Risk Mitigation Tools
9.1 Risk Warnings
The purpose of a risk warning is to provide a prospective customer
with sufficient information to make an informed decision
on whether to trade CFDs, highlighting the importance of seeking
independent professional advice.
Each Member must provide standardised written risk warnings
as part of their CFD account application process, which
a prospective customer must agree to, prior to trading in CFDs.
The risk warnings principles below must also be available on the
CFD Forum website (when established) and respective Member
websites and cover at a minimum the following key points:
• risks associated with margins and leverage;
• customers do not have rights to, or any interest in,
the underlying asset, which must also be disclosed within
the body of Member advertising and promotional material;
• customers can lose more than their initial deposit, again explaining
the concepts of margining and leverage with at least one example
of a customer losing more than their initial deposit;
• importance of risk management, including the regular
monitoring of positions and utilisation of stop loss functionality
and other risk management tools;
• counterparty risk, including the risk of failure to fulfill
obligations due to financial difficulty;
• distinction between over-the-counter and exchange
traded derivatives;
• market volatility, including the risks associated with availability
of prices and fluctuating financial markets; and
• technical risks such as the risk of system errors and outages
and other circumstances that may affect transactions.

9.2 Risk Mitigation Tools
Members agree that all CFD customers will be provided with
a comprehensive and appropriate range of risk mitigation trading
tools that will permit them to trade in a manner that enables them
to limit or reduce their exposure to losses for example automatic
stop loss. Customers should not be required to use such tools should
they not wish to, however, they must be prominently and clearly
made available to all customers. Risk mitigation trading tools must
be accompanied by reasonable and clear explanatory information
to ensure customers can make themselves aware of how to use such
tools, the advantages they may offer, working examples of how
they operate and any other material deemed helpful.
Such risk mitigation trading tools may include for example
stop losses or limited risk protection measures.

9.3 RG227 Benchmark 7 - Margin Calls
In accordance with Benchmark 7 of RG227, Members must
maintain and apply a written policy about margining practices,
which details:
how the Member will monitor client accounts to ensure it receives
early notice of accounts likely to enter into margin call; what
rights the Member may exercise (including the right to make
a margin call or close out positions); and when the Member will
exercise these rights and what factors it will take into account.
The policy should require the Member to take reasonable steps
to notify customers before closing out positions.
The Member’s PDS should explain its policy and margin call
practices, and should clearly state that trading in CFDs involves
the risk of losing substantially more than the initial investment.

10. Standard Ten: RG227 Benchmark 6 Suspended or halted underlying assets
In accordance with Benchmark 6 of RG227, a Member should
not allow new CFD positions to be opened when there is a trading
halt over the underlying asset, or trading in the underlying asset has
otherwise been suspended, in accordance with the rules of the ASX.
Each Member’s PDS should clearly explain their approach to
trading when underlying assets are suspended or halted on the ASX.
A Member should explain any discretions it has as to how
it manages positions over halted or suspended assets, and how
it determines when and how to use these discretions.
This includes any discretions the Member retains to change the margin
requirement on a position, re-price a position or close out a position.

11. Standard Eleven: RG227 Benchmark 3 Counterparty Risk – Hedging
Each Member must comply with RG227 Benchmark 3
Counterparty risk – Hedging by having in place hedging strategies
with counterparties that the Member has assessed as being of strong
financial standing and maintaining and applying a written policy
to manage exposure to market risk from client positions, which:
includes the factors it takes into account when determining
if hedging counterparties are of sufficient financial standing;
and sets out the names of those hedging counterparties
(as they stand from time to time).
Members must publish an up to date hedging policy on their website.
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Members must ensure their PDS provides a broad overview of the
nature of hedging activity the Member undertakes, the factors it
takes into account when selecting hedging counterparties, and details
of where to find more information (e.g. a reference to a website).
Further, Members must include in their PDS information about
the significant risks associated with CFDs, and a clear explanation
of counterparty risk.
The PDS should explain that, if the issuer defaults on its obligations,
investors may become unsecured creditors and will not have recourse
to any underlying assets in the event of insolvency of the issuer.

12. Standard Twelve: Financial Resource Requirements
12.1 RG227 Benchmark 4 - Counterparty risk
As an Australian financial services licensee, each Member has an
existing regulatory obligation under RG166 Licensing: Financial
requirements to maintain sufficient financial resources to conduct
its financial services business.
RG166 includes a minimum level of net tangible assets (NTA)
that must be held in liquid form and pairing this requirement
with a reporting framework which encourages issuers to maintain
adequate resources in protection of investor interests.
In accordance with Benchmark 4 Counterparty Risk – Financial
Resources of RG227, each Member must maintain and apply
a written policy to maintain adequate financial resources, which
details how the Member:
• monitors its compliance with its Australian financial services
license financial requirements; and
• conducts stress testing (in addition to the stress testing outlined
in Standard Eight) on a daily basis to ensure it holds sufficient
liquid funds to withstand significant adverse market movements.
In this context, stress testing involves the application of a simulated
test to capital resources to gauge the impact on the liquidity
position of the Member company (or group of companies).

Section Four – Due Diligence and
Business Continuity

• ensuring the information is protected from misuse and loss
from authorised access, modification or disclosure, is securely
stored and only available to authorised persons.

13. Standard Thirteen: Training and Competency of Employees

15. Standard Fifteen: Dealing with Intermediaries

Members must ensure that their employees and representatives
are competently and adequately trained to perform their role in
accordance with the Standards.

Intermediaries are defined as third party distributors of CFDs
who provide financial product advice (i.e. either personal advice
or general advice) and with whom a Member maintains a
relationship, where this relationship is evidenced by a contractual
agreement between the Member and the Intermediary.

In addition, all customer facing employees or agents of a Member
must be accredited or supervised in accordance with RG146:
Licensing of Financial Product Advisers and maintain continuing
professional development (CPD). This is irrespective of the type of
licensing regime under which the Member operates.
A component of accreditation and CPD must include theory and
practical training relating to CFDs, in particular the features and
risks of trading CFDs. Accreditation must be through a training
provider listed on the ASIC Training Register and CPD can be
managed in-house or through a credible third-party provider.
Each Member must maintain a written policy outlining its
requirements in accordance with this Standard 13.

14. Standard Fourteen: Employee Screening
Each Member must undertake pre-employment screening for
prospective employees, and re-screen existing employees if there
is material change in their responsibilities, to the highest possible
level without contravention of applicable laws. Employee screening
must include, amongst other things, identification checks, referee
reports and criminal checks.
Each Member must maintain and apply a written policy for
employee screening, which applies to both prospective employees
and existing employees that are transferred or promoted internally
(the “candidate”). The policy must include a requirement for the
Member to obtain, for each candidate:

12.2 Surplus Liquid Funds

•
•
•
•
•

Each Member must, over and above any existing regulatory
obligations, maintain a minimum level of net tangible assets
(NTA), held in liquid form and equal to the greater of:

The Policy may include other such requirements that are
considered necessary by the Member, in order to minimise the risk
of employing an unsuitable candidate.

• AUD 2 million (in contrast to the minimum NTA of AUD
1 million set out in RG166); or 10% of the average revenue
calculated in accordance with RG166.

When seeking or providing information about a candidate,
each Member must also comply with its obligations under
the Privacy Act 1988, including but not limited to:

An exception to the above requirement is as contemplated under
RG166.18-21 in the form of an application for relief from capital
requirements available for foreign prudentially regulated licensees
who are regulated in a way that is comparable to regulation by
APRA for entities of that kind, where applications are considered
by ASIC on a case-by-case basis. Should such an application by a
member be approved by ASIC, the minimum level NTA will be
AUD 2 million and not the greater of AUD 2 million or 10% of
the average revenue.

• making the candidate aware that he/she can gain access to
• the information;
• ensuring the candidate is aware of the purpose(s)
for which the information is collected;
• ensuring the candidate is aware of the entities to which
the Member usually discloses information of that kind;
• making the candidate aware of the main consequences
if all or part of the information required is not provided;
• making the candidate aware that the Member will be collecting
information from third parties about them;
• taking reasonable steps to ensure that the information collected,
used or disclosure is accurate, complete and up to date; and

The PDS should explain how the Member’s policy operates in practice.
Member’s must make their financial statements available free of charge

Each Member must also comply with all cash requirements, other
financial requirements and reporting framework as set out in
RG166 Appendix 8: OTC Derivatives Issuers.
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verification of the identity of the candidate (if not already obtained);
verification of Employment (e.g. through referee reports);
verification of Qualifications (where applicable);
criminal history search/police check; and
ASIC related checks (e.g. banned and disqualified persons lists).
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Intermediary arrangements can include:
• multiple client accounts - where an account is opened
for each client of the intermediary;
• white label agency model;
• intermediary acting as trustee for the underlying clients;
• managed discretionary accounts; and
• IDPS/investor directed.
As part of the initial process of establishing an Intermediary
relationship, a Member must perform an initial due diligence
and authorisation process to ensure Members foster appropriate
Intermediary relationships.
This initial due diligence process must include the collection from
the Intermediary and verification of the following:
• business controls and structure, as evidenced by a business
plan or equivalent;
• appropriate authorisation from ASIC in the form of an
Australian Financial Services License (AFSL), as applicable.
Where it does apply, there must be no restrictions under its
AFSL which would not allow the Intermediary to arrange for
the provision of products and services offered by the Member;
• as applicable, evidence of being an Authorised Representative
(as defined in the Corporations Act 2001) of an AFSL holder;
• evidence of Professional Indemnity Insurance (PII) as required
under the Corporations Act 2001,
• names of all individual Authorised Representatives of the
Intermediary who are authorised to provide financial services (if any);
• sufficient review of the Intermediary’s risk and compliance
controls relating to the supervision of its Authorised
Representatives to ensure their compliance with relevant law;
• ASIC company searches on the company and directors; and
• confirmation that there has been no adverse media attention
or legal proceedings (including on the Intermediary, its
directors, Authorised Representatives or key employees).

16. Standard Sixteen: Business Continuity Management
Business continuity management (BCM) is a whole of business
approach to ensure critical business functions can be maintained
or restored in a timely manner, in the event of material disruptions
arising from internal or external events.
Each Member must have a BCM framework in place to ensure
it is able to meet its financial and service obligations to its
customers and other third party relationships in the event
of a disruption. This includes having the infrastructure to open and
close customer positions and provide adequate risk management
and support services during the period of disruption.
• A Member’s BCM framework must encompass:
• a risk assessment which considers plausible disruption scenarios
and the likelihood of these scenarios occurring;
• a business impact analysis (BIA) which identifies all critical
business functions, resources and infrastructure and assesses
the impact of a disruption on each of these;
• a consideration of recovery strategies, based on the results of the BIA;
• business continuity planning, which includes a business
continuity plan (BCP) that documents procedures and
information which enable the Member to respond to
a disruption, recover and resume critical business functions;
• established business continuity/crisis management teams,
that invoke the BCP in the event of a disruption and primarily
manage the recovery process; and
• review and testing of the BCP, at least annually, to ensure that
it effectively manages the recovery and resumption of critical
business functions during a disruption.
The BCM framework should be an integrated component
of a Member’s overall risk management and control framework.

In addition, the Member must conduct a review at least annually
on all Intermediaries as part of the audit process, evidencing any
material changes to the collection and verification points above.
The review is also to include a certification from the Intermediary
disclosing any regulatory surveillance or investigation within the
period under review, that the Intermediary retains the authorities
under its AFSL (as applicable), and that no restrictions have been
placed on it which would limit its ability to arrange for the
provision of products and services offered by the Member.
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FOREWORD
I am pleased to release this discussion paper on the handling and use of
client money in relation to over-the-counter (OTC) derivatives transactions.
The purpose of this discussion paper is to discuss a number of issues
relating to the holding of client money in connection with OTC derivatives
transactions, and to review whether the client monies provisions of the
Corporations Act 2001 (the Act) provide sufficient protections for investors.
The collapse of MF Global highlights the need to examine the client money
provisions in the Act with a view to determining whether they provide
sufficient protection for investors.
This discussion paper broadly considers various aspects of Australia’s current regulatory regime for
the keeping and handling of client monies. In particular, the scope of the paper is concerned with
OTC derivatives; that is, a derivative which is a financial contract negotiated bilaterally between the
buyer and seller and which typically incorporates bespoke terms to allow the contracting parties
either to hedge specific risks or generate tailored exposures. Examples of such OTC derivatives
include swaps, contracts for difference (CFDs), margin foreign exchange and OTC options.
Although relevant, it is not proposed to cover exchange traded derivatives which are traded through
a licensed market and subject to operating rules of the exchange. However, we have sought
comment on whether exchange traded derivatives should be subject to any client money changes as
an issue for comment.
The paper explores options of applying requirements to retail clients only. Retail clients are generally
less sophisticated than wholesale clients and may lack an understanding of the risk associated with
funds in a clients segregated account.
This paper provides the public, in particular the financial services industry, with the opportunity to
comment on the arrangements for client money and the future direction of these arrangements to
ensure the arrangements align with international best practice.
I look forward to receiving the community’s views on this matter, and thank you for your
engagement.

The Hon Bill Shorten MP
Assistant Treasurer and Minister for Financial Services and Superannuation
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GLOSSARY
ACH

Australian Clearing House Pty Ltd

Act
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INTRODUCTION

1.1 PURPOSE AND OVERVIEW
The purpose of this discussion paper is to discuss a number of issues relating to the holding of client
money in connection with OTC derivatives transactions, and to review whether the client monies
provisions of the Act provide sufficient protections for investors.
Potential issues include:
•

the appropriateness of pooling money received by holders of Australian financial services
licences (licensees) and utilising those funds in connection with derivatives transactions; and

•

the adequacy of reporting arrangements between financial services licensees holding client
money and clients.

To date the Government has made no decisions on the issues raised in this discussion paper.
Feedback from stakeholders on these issues will be taken into account in finalising the Government’s
consideration of the above issues.

1.2 SCOPE
This discussion paper broadly considers various aspects of Australia’s current regulatory regime for
the keeping and handling of client monies. In particular, the scope of the paper is concerned with
OTC derivatives; that is, a derivative which is a financial contract negotiated bilaterally between the
buyer and seller and which typically incorporates bespoke terms to allow the contracting parties
either to hedge specific risks or generate tailored exposures. Examples of such OTC derivatives
include swaps, contracts for difference (CFDs), margin foreign exchange and OTC options.
Although relevant, it is not proposed to cover exchange traded derivatives which are traded through
a licensed market and subject to operating rules of the exchange. However, we have sought
comment on whether exchange traded derivatives should be subject to any client money changes as
an issue for comment.
The paper explores the option of applying requirements to retail clients1 only. Retail clients are
generally less sophisticated than wholesale clients and may lack an understanding of the risk
associated with funds in a clients segregated account.

1

A retail client is a person as identified in section 761G of the Act. For the purposes of Chapter 7 of the Act, a person to
whom a financial product or financial service is provided is treated as a retail client unless specifically designated a
wholesale client under subsections 761G(5), (6), (6A), (7) or 761G(1). A person who acquires a financial product or
financial service, and who is not a retail client, must be a wholesale client as per subsection 761G(4). This puts it beyond
doubt that a person who does not acquire a financial product or service as a retail client is a wholesale client.
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1.3 BACKGROUND
Licensees are required to keep their clients’ money in designated ‘client money accounts’. A client
money account is generally operated as a trust account. This means that the funds deposited on
behalf of a client in the client money account are held for the benefit of that client and cannot be
used to meet the obligations of another client.
Section 981D of the Act details specific rules for dealings in derivatives. It provides that where the
money in the account relates to derivatives, then the money concerned may also be used for the
purpose of meeting obligations incurred by the licensee in connection with margining, guaranteeing,
securing, transferring, adjusting or settling dealings in derivatives by the licensee (including dealings
on behalf of people other than the client). This means the protections afforded by a trust account do
not apply to money used in this way and that one client’s funds can be used to meet obligations
incurred by the licensee in connection with dealing on behalf of another client.
The collapse of MF Global highlights the need to examine the client money provisions in the Act with
a view to determining whether they provide sufficient protection for investors.
The insolvency of MF Global’s US parent company has implications for Australian investors and
market participants. An Australian subsidiary is under administration. A UK entity that is important
in the Australian marketplace is in special administration in the UK.

1.4 OVERVIEW
The Act establishes a regulatory framework governing how AFS licensees must deal with certain
money and property that they receive from clients. These requirements are set out in Divisions 2 and
3 of Part 7.8 of the Act and Regulations 7.8.01 to 7.8.07 of the Corporations Regulations 2001 (the
Regulations). Importantly, these provisions do not distinguish between retail and wholesale clients.
The objective of these requirements is to ensure that money and property received by a licensee on
behalf of a client relating to the provision of a financial service or product is handled in an
appropriate manner by the licensee. The requirements therefore specify such details as the types of
accounts into which client money can be deposited; how money can be invested; and the
circumstances under which the licensee may withdraw money from the account. Money received by
the licensee for certain purposes, including remuneration or reimbursement of expenses, is not
covered by these requirements.
This paper deals with money and property paid to the licensee in connection with an OTC derivative
(as defined in Chapter 7 of the Act) or a financial service to the client which is related to an OTC
derivative.
The Government has consulted with the Australian Securities and Investments Commission (ASIC) in
preparing this paper. In addition, ASIC has over the past few years taken action to make sure
licensees highlight any risks associated with their treatment of client money. Examples are ASIC
Regulatory Guide 212 ‘Client money relating to OTC derivatives’ and Regulatory Guide 227 ‘OTC
Contracts for Difference: Improving disclosure for retail investors’.
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In particular, ASIC’s Regulatory Guide 212 sets out the obligations on licensees in respect of client
money and draws attention to clients’ counterparty risks (that is, the risk to each party of a contract
that the counterparty will not live up to its contractual obligations).
This paper describes briefly how these provisions apply in connection with OTC derivatives
transactions and asks whether those provisions are still appropriate or should be strengthened.
Section 2 of this paper asks whether the current protections for client monies should be
strengthened so that a client’s money cannot be used to pay another’s obligations, against the
background of a number of recent reviews of comparable protections overseas. Section 3 asks
whether requirements for reporting to clients in respect of client monies should be strengthened.

3
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POOLING OF CLIENT MONEY OR PROPERTY RELATING TO DERIVATIVES

2.1 SUMMARY OF THE EXISTING LAW
A brief summary of some of the provisions in Divisions 2 and 3 of Part 7.8 of the Act and the
regulations of significance to derivatives transactions follows. ASIC Regulatory Guide 212 sets out
further detail about the provisions.

Requirement to hold money in a designated account
In brief, the licensee must ensure that client money is paid into an account with an Australian
authorised deposit-taking institution (ADI), an approved foreign bank, a cash management trust or a
cash common fund, which is designated as an account for the purposes of section 981B of the Act.
Regulation 7.8.01 supports this section and it is supplemented by ASIC Class Order 04/1063 section
981B money in cash common funds.
ASIC Class Order 03/1112 ‘Relief from obligations to hold client money on trust’ exempts an ADI,
which is also a financial services licensee, from the obligation to hold wholesale client's money on
trust where the parties so agree in writing. The client must be a wholesale client for those purposes.
ASIC can exempt licensees who are an ADI from paragraph 981B(1)(c) of the Act if they are a
wholesale client.

Holding and use of client money
Monies other than loans have certain protections against attachment (section 981E) and are taken to
be held on trust for the benefit of the client (section 981H).
This is subject to the following:
•

Under section 981D, where the money is paid to the licensee in connection with a derivative or
a financial service to the client which is related to a derivative, then the licensee may use that
money to meet its obligations incurred in connection with margining, guaranteeing, securing,
transferring, adjusting or settling dealings in derivatives (including dealings on behalf of people
other than the client).

•

Under 7.8.02(1)(a) the licensee may make a payment out of a client money account if it has
obtained a written direction from a person entitled to the money – we understand that the
client agreements of licensees dealing particularly in OTC derivatives may contain a broad
authorisation from clients for the licensees to make withdrawals from client money for any
purpose whatsoever.

•

Under 7.8.02(c) the licensee may make a withdrawal from a client money account of money to
which it is entitled, and a broad entitlement may be created under the terms of its client
agreement (e.g. creating an entitlement when margin is due and payable).
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•

Sub-regulation 7.8.01(5) means that any money paid to a licensee under the licensee’s
obligation to call margins from clients under the rules of a licensed market or licensed clearing
and settlement (CS) facility is not held on trust.

•

A financial services licensee that is required to call margins from a client under the operating
rules of a licensed market or a licensed CS facility may operate an account as a client’s
segregated account or a trust account in accordance with the operating rules (sub-regulation
7.8.01(8)).

•

A licensee who operates such an account may pay all money received by it under the relevant
provisions into that account (sub-regulation 7.8.01(9)).

Insolvency of licensee
Generally, a client money account is operated as a statutory trust account. However, if a licensee is
required to call margins from a client under the operating rules of a licensed market or a licensed
CS facility (regulation 7.8.01(5)), the licensee may operate the client money account as either a
client’s segregated account or a trust account. In either case, the account is subject to the statutory
protections on use, withdrawals and distribution of client money in the event of the licensee’s
insolvency or ceasing to carry on business (regulation 7.8.03(4)).
In summary, when a licensee becomes insolvent and in certain other specified situations, its client
money account (whether it is a trust account or a segregated account) is taken to be subject to a
trust in favour of each person who is entitled to be paid money from that account (sub-regulation
7.8.03(4)). Similarly, where the client money has been invested, it is taken to be subject to a trust
(sub-regulation 7.8.03(5)). The protections against attachment in section 981E may also be relevant
in these circumstances.
Section 981D of the Act provides that money paid to a licensee in connection with dealing in or
holding a derivative may also be used to meet obligations incurred by the licensee in connection with
margining, guaranteeing, securing, transferring, adjusting or settling dealings in derivatives by the
licensee. Removing the ability of licensees to use client money for aforementioned purposes may be
preferable to imposing a prohibition on co-mingling of client money or pooling of that money.
In addition to the current provisions, a last resort scheme would be likely to attenuate the problem
of a licensee becoming insolvent. Existing fidelity fund arrangements apply only to on-exchange
transactions.2
As part of the Future of Financial Advice (FoFA) reforms announced on 26 April 2010, the
Government commissioned Richard St. John to undertake a review to consider the need for, and
costs and benefits of a statutory compensation scheme. This review was announced in response to
recommendation 10 of the report by the Parliamentary Joint Committee on Corporations and
Financial Services ‘Inquiry into financial products and services in Australia’ (the Ripoll Report).
The Ripoll Report recommended ‘ ... that the Government investigate the costs and benefits of
different models of a statutory last resort compensation fund for investors’ (Recommendation 10). In
making this recommendation, the Ripoll Report recognised that ‘deficiencies of [professional
indemnity] insurance make a last resort statutory compensation fund covering licensee wrongdoing

2

See Divisions 3 and 4 of Part 7.5 of the Act.
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appealing’, but that more work would be required to overcome significant issues in design and to
ensure that the cost on industry is fair and equitable, and is justified by the protection offered to
consumers.
A paper released by Richard St. John in April 2011 indicates that this review is looking at measures to
improve the professional indemnity insurance and financial adequacy of licensees, as well as the
need for a scheme that provides last resort compensation payments should a licensee fail to meet
their compensation obligations.

Payments out
Regulations dealing with the circumstances in which payments may be made out of an account are
included in sub-regulation 7.8.02 (under section 981C). Among other things, payments may be made
out of a client money account in accordance with the written direction of a client or to the licensee if
it is entitled to the payment. The terms of the contract between a licensee and client may be drawn
broadly so that the licensee is entitled to make extensive withdrawals from money held in the client
money accounts.
Money received in connection with derivatives may be used ‘for the purpose of meeting obligations
incurred by the licensee in connection with margining, guaranteeing, securing, transferring, adjusting
or settling dealings in derivatives by the licensee (including dealings on behalf of people other than
the client)’ (section 981D).
Property other than money, which is received in connection with a derivatives transaction, may also
be used in this way (section 984B).
These provisions are not dependent on holding the funds in a segregated account.

Interpretation of the provisions
There appear to be a number of possible interpretations of section 981D among stakeholders:
•

One view is that section 981D allows a licensee to pay from the client money account to meet
margin obligations arising from contracts entered into on behalf of any of its clients, but does
not allow the licensee to use the funds for hedging its own position.

•

Another view is that section 981D allows a licensee to use client money to pay margin calls to
its hedge counterparty, to meet its own obligations.

•

Some stakeholders consider there is no valid distinction between the two models (and hence
no basis for different interpretations), given that futures brokers are regarded by the operating
rules of a licensed financial market as entering into transactions as principals.

These different interpretations mean that clients may not fully understand what happens with their
money once they give it to a licensee to deal in OTC derivatives.
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2.2 THE EFFECT OF THE RELEVANT PROVISIONS
The effect of the relevant provisions of Part 7.8 of the Act on client monies received in relation to
derivatives by a licensee as they now stand is that:
•

A licensee that receives funds from a client can pool this money in a segregated account.

•

The money is at risk as it may, for example, be used by the licensee for the purposes of
margining, guaranteeing, securing, transferring, adjusting or settling derivatives entered into
on behalf of others or paid out of the client money account, under regulation 7.8.02(1)(a), on
the basis of a standing direction included in the client agreement. This risk is increased if the
margins set by the licensee are inadequate to cover the risks being taken or there is a
concentration of risk in one large client.

•

A client is exposed to a deficiency in the client money account, in the event that the licensee
becomes insolvent and is unable to meet its obligations to clients.

•

If a licensee becomes insolvent, clients are entitled to be paid money from the client money
account in priority to any other creditors of the licensee (sub-regulation 7.8.03(6)). However, if
the money in the account is not sufficient to cover all amounts owed to clients, the money
must be paid in proportion to the amount of each person’s entitlement. Clients will be
regarded as unsecured creditors of the licensee in relation to the balance of any monies owing
to them.

•

Deficiencies in the client money account may not be covered by compensation arrangements
under Divisions 3 or 4 of Part 7.5. Coverage will depend on the losses covered by the particular
compensation arrangements.

In addition to these legislative requirements, there are a series of rules and procedures of licensed
markets and CS facilities which are relevant.

2.3 RATIONALE
The use of segregated accounts (rather than trust accounts) has a long history in the futures industry.
Paragraph 200 of the Explanatory Memorandum for the Futures Industry Bill 1986 (the precursor of
Chapter 8 or the Corporations Law, and aspects of current Chapter 7 relating to derivatives) states:
The practices of the SFE and the International Commodities Clearing House Limited (ICCH)
make the trust account an impracticable method of protecting clients’ monies. The clearing
house deals with the floor member on a principal to principal basis and makes no distinction
between contracts of the floor member and contracts of the floor member’s clients.
Accordingly, when the clearing house calculates the deposit and margin calls with respect to
any floor member, it has regard to the net position of all contracts registered with it by that
floor member. When funds are paid by the floor member to the clearing house in response to
deposit and margin calls it is not possible to trace funds received from any particular client as
passing to the clearing house. So far as the clearing house is concerned, the mechanism for
calculating deposits and margins and the procedure for dealing with such funds upon receipt
will remain unchanged. However, the mechanism by which the floor member calculates and
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pays such deposits and margins and deals with funds of clients will be directly affected by cl 86
(segregation of client money and property).
The Explanatory Memorandum to an amending Bill in 1994 states that the amendment made at that
time ‘is intended to clarify that clients’ segregated accounts are not intended to operate in the same
manner as individual trust accounts. Under a clients’ segregated account system monies deposited
with respect to client trading are segregated generally from non-segregated monies but not in
relation to each individual account’.
This treatment of accounts in connection with futures contracts was carried over into the new
Chapter 7 of the Act by the Financial Services Reform Act 2001 and the language extended to
derivatives more generally.

2.4 EXCHANGE TRADED DERIVATIVES AND MARKET INTEGRITY RULES
Under section 798G of the Act, ASIC is empowered to make rules that deal with the following:
•

the activities or conduct of licensed markets;

•

the activities or conduct of persons in relation to licensed markets; and

•

the activities or conduct of persons in relation to financial products traded on licensed
markets.

These are known as market integrity rules (MIRs). They include rules governing market participant
conduct, participant–client relations, general trading matters and rules governing fair, orderly and
transparent markets.
Under subsection 798G(3) of the Act, ASIC requires the Minister’s consent in order to make MIRs.
On 24 August 2009, the Australian Government announced its decision to transfer the responsibility
for supervising Australia’s domestic licensed financial markets from market operators to ASIC.
In March 2010, the Corporations Amendment (Financial Market Supervision) Act 2010 was enacted,
amending the Act to allow ASIC to make MIRs for Australian licensed markets.
As of 1 August 2010, ASIC’s MIRs replaced any market operator rules which dealt with ‘market
integrity’ matters on a licensed market (e.g. ASX or NSXA).
Segregated accounts are recognised in the ASX 24 MIR 2.2.26 (formerly ASX 24 market operating rule
2.2.26) and associated procedure. The ASX 24 has encouraged reference to them in client agreement
documentation. In addition, in 2006 it issued Notice 50/06 to remind participants and end users
about the operation of segregated accounts. Segregated accounts are also recognised in
ASX MIR 7.11 and Australian Clearing House Pty Ltd (ACH) operating rule 4.23.4. Client monies in a
segregated account on ASX 24 market cannot be used for house margins/liabilities (per
ASIC MIR 2.2.6 (j)).
While MIRs that apply to market participants dealing in exchange traded products require, at
paragraphs 3.5.8 to 3.5.11, that the market participant conduct reconciliations of client trust
accounts, there is no equivalent, specific obligation on other licensees that hold client money.
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From 1 January 2012, all ASX 24 market participants (clearing and non clearing) must lodge a monthly
reconciliation of client money with ASIC, one month after the end of each month. From
1 January 2012, all ASX 24 market participants (clearing and non clearing) must complete daily
reconciliation of client money. It is therefore obvious that ASX 24 market participants are required to
conduct regular reconciliation of client money account.
ASIC released Consultation Paper 152 ‘ASIC’s conversion of ASX and SFE guidance: General
operational obligations’ (CP 152) on 28 March 2011. This discussion paper sought feedback on ASIC’s
proposed minor modifications, and limited additions, to pre-existing ASX and SFE guidance that ASIC
is converting into ASIC regulatory guides, where this guidance continues to be relevant to the ASIC
MIRs (ASX Market) 2010 and the ASIC MIRs (ASX 24 Market) 2010. In particular, CP 152 focused on
the general operational obligations of ASX and ASX 24 (formerly SFE) market participants. It does not
propose changes to the existing obligations under the MIRs.
Furthermore, ASIC proposes to issue a regulatory guide before the end of the year which will provide
guidance on co-mingling client funds, deposits and withdrawals from a clients' segregated account,
maintaining additional accounting records for withdrawal and providing clients with an Information
Sheet on the risks associated with co-mingling client monies. This guide will also describe the new
daily client reconciliation requirement (with monthly reporting to ASIC) commencing 1 January 2012.

2.5 INTERNATIONAL COMPARISONS AND REFORMS
In September 2009, the G20 Leaders agreed to reform OTC derivatives markets. While the
G20 reforms will primarily have impact on wholesale OTC derivative markets, some reforms around
initial and variable margin for derivatives will also be relevant to retail clients. This will focus on the
calculation of margin and the treatment of collateral posted as margin. Any reform will need to
ensure that our regulatory approach to client money is consistent with arrangements being required
by the G20.
OTC derivatives reforms in some overseas jurisdictions also touch on protections for client money.
For example, under the Dodd-Frank Wall Street Reform and Consumer Protection Act (the
Dodd-Frank Act) and draft rules issued by the Commodity Futures Trading Commission (CFTC), when
dealing with a non-financial end user, a swap dealer is required to put in place a credit support
arrangement that specifies where any assets posted as margin will be held. The swap dealer must
give the end-user the opportunity to select a custodian (who will hold any assets posted as margin)
which is not affiliated with the swap dealer.

United Kingdom
Under the United Kingdom’s (UK) Financial Services Authority (FSA) Principle 10, ‘a firm must arrange
adequate protection for clients’ assets when it is responsible for them’.
In broad terms, the client money rules require companies to act as trustee in respect of client money
it holds and to ensure that such money is held separately from its own funds and is provided for in
the Client Assets Sourcebook (CASS). The rules dictate where firms may place client money and the
steps they must take to ensure that the client money it places with third parties are held in suitable
segregated facilities. These rules form an important part of the UK regulatory system, which is
designed to protect consumers and other users of the financial services markets especially in the
event of the failure of a regulated firm.
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Recently, the FSA amended its rules to prevent investment firms from using ‘title transfer collateral
arrangements’ with retail clients that would allow those firms to treat client money as their own
working capital. The effect of this change is to stop retail OTC derivatives issuers in the UK from using
client money held for retail clients in the manner currently permitted in Australia by section 981D of
the Act.
In Australia, many of the larger CFD issuers in the Australian market are branches of UK companies or
have UK parent companies. Therefore, these issuers are familiar with the principle of keeping client
money held for retail clients on trust and not using it for hedging. They may also have existing
systems in place to ensure that this occurs.
Due diligence and diversification
Section 7.4 of CASS specifies where companies are allowed to deposit any client monies, that is, with
which institution. If companies do not deposit client money with a central bank, they are obliged to
exercise all due skill, care and diligence in the selection, appointment and periodic review of the
credit institution, bank or qualifying money market fund where the money is deposited and the
arrangements for the holding of this money.
Records
CASS 6.5.1 R and 7.6.1 R provide that a firm must keep such records and accounts as necessary to
enable it — at any time and without delay — to distinguish safe custody assets/client money held for
one client, from safe custody assets/client money held for any other client, and from the firm's own
applicable assets/client money. Compliance with these provisions is essential to equip an insolvency
practitioner, appointed to a firm in the event of default, with timely information.
Acknowledgement of trust
Under CASS 5.5.49 R and CASS 7.8.1 R, when a firm opens a client bank account, it must give written
notice to the bank requesting the bank to acknowledge that all money is held by the firm as trustee.
The bank is not entitled to combine the account with any other account or exercise any right of
set-off or counterclaim against money in that account in respect of any sum owed to it on any other
account of the firm. Further, the title of the account must sufficiently distinguish that account from
any account containing money that belongs to the firm.
In the event of the failure of a firm, this will clarify the difference between client money and general
creditors’ entitlements.

United States
The cardinal safeguard of futures customers’ funds required by the relevant provisions of the
Commodity Exchange Act (CEA), and the rules and regulations of the CFTC is that they be segregated
from the funds of the futures commission merchant (FCM)/broker-dealer and may not be used to
meet any obligations of the FCM/broker-dealer.
Dodd-Frank Act amendments to CEA — For all futures customers of a US FCM trading US futures or
options
Section 4d(a)(2) of the CEA and related CFTC regulations require that all funds received by an FCM
from a customer to margin, guarantee, or secure futures or commodity options transactions and all
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accruals be accounted for separately, and not be co-mingled with the FCM’s own funds or used to
margin the trades of or to extend credit to any other person. Further, Section 4d(a)(2) requires that
customer funds, when deposited with any bank, trust company, clearing organisation or another
FCM, be available to the FCM carrying the customer account upon demand.
On 21 July 2010, United States President Obama signed the Dodd-Frank Act. Title VII — Wall Street
Transparency and Accountability of the Dodd-Frank Act amended the CEA to establish a
comprehensive new regulatory framework for swaps and certain security-based swaps. The
legislation was enacted to reduce risk, increase transparency and promote market integrity within
the financial system.
Section 724 of the Dodd-Frank Act prescribes the manner in which cleared swaps (and related
collateral) must be treated prior to and after bankruptcy. Section 724(a) of the Dodd-Frank Act
amends section 4d of the CEA to add a new paragraph (f). The new section 4d(f) imposes the
following requirements on an FCM:
•

The FCM must treat and deal with all collateral deposited by a customer to margin its cleared
swaps as belonging to such customer;

•

The FCM may not co-mingle such collateral with its own property and may not, with certain
exceptions, use such collateral to margin the cleared swaps of any person other than the
customer depositing such collateral;

•

A derivatives clearing organisation (DCO) may not hold or dispose of the collateral that an FCM
receives from a customer to margin cleared swaps as belonging to the FCM or any person
other than the customer; and

•

The FCM and the DCO may only invest such collateral in specified investments.

Dodd-Frank Act amendments for customers of a US FCM
CFTC Rule 30.7(a) provides that a US FCM must maintain in a separate account or accounts money,
securities or property in an amount at least sufficient to cover or satisfy all of its current obligations
to US customers trading foreign futures or options. This allows an FCM to employ a risk-based
analysis in determining the secured amount required to be set aside. The account(s) must be
denominated as the foreign futures or foreign options secured amount and may not be co-mingled
with the money, securities or property of the FCM nor be used to secure or guarantee the obligations
of the FCM.

Hong Kong
In Hong Kong, licensed firms (or an associated firm) must receive and hold client monies in
segregated accounts established and maintained with an authorised financial institution (or
approved by the Hong Kong Securities and Futures Commission). Firms cannot use client monies
'unconscionably' nor for related party transactions or to pay officers/employees.

Singapore
In Singapore, under the Securities and Futures Act, client monies must be used solely for such
purposes as may be agreed to by the client (when or before the firm receives the monies from the
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client). Client monies must be segregated and separate book entries for each client must be recorded
and maintained. Firms cannot use client monies for payment of the firm's debts or court orders.

New Zealand
New Zealand has changed its legislative framework with the enactment of the Financial Advisers Act
2008 (FAA). The FAA generally provides that client money or client property that is received or held
by a broker on trust for a client is not available for the payment of the debts of any other creditor of
the broker and is not liable to be attached or taken in execution under the order or process of any
court at the instance of another creditor of the broker. This does not apply to any lawful lien or claim
that a broker who holds client money has against the client money (Section 77T of the FAA).

Brazil
In Brazil, it is estimated that approximately 90 per cent of all derivatives are standardised, exchange
traded and centrally cleared. Since 1994, all OTC derivatives transactions are required to be
registered with trade repositories that are self-regulatory organisations.
While work is taking place to improve the quality of information reported to trade repositories,
authorities do not see a need for a major legislative or regulatory initiative to achieve the G20
commitments, given the highly standardised state of the market.
Brazil does not allow omnibus accounts and collateral must be posted in the name of the entity that
is posting it, with an identifier so that regulators can immediately see who has what. However, the
lack of omnibus accounts means that firms cannot take advantage of any collateral efficiencies,
meaning that it is more expensive to trade in Brazil than in other markets.

2.6 ASIC CONSULTATION
ASIC has identified some difficulties with the interpretation of the provisions by certain parts of
industry. To address this, ASIC issued Consultation Paper 114 ‘Client money relating to dealing in OTC
derivatives’ seeking comments on specific issues and attaching a draft regulatory guide. Following
the public consultation, ASIC finalised its guidance, and released Regulatory Guide 212 on 12 July
2010.
Regulatory Guide 212 provides an overview of the client money provisions in Division 2 of Part 7.8 of
the Act generally and, in particular, the specific provisions that relate to derivatives. It also aims to
promote better disclosure to help retail investors properly understand the handling of client money
and associated counterparty risks when trading in OTC derivatives and it alerts investors to the
potential risks associated with the current provisions in connection with trading derivative products
such as CFDs.

2.7 THE PROBLEM
When Division 2 of Part 7.8 was added to the Act as part of the Financial Services Reform Act 2001, it
was uncommon for retail clients to deal in OTC derivatives, such as CFDs and margin foreign
exchange. As noted above, the ability of issuers to use client money in connection with margining,
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guaranteeing, securing, transferring, adjusting or settling dealings in derivatives dealings in
derivatives may result in problems for such clientsIt has been suggested that the law be amended so
that the funds deposited by one client cannot be used for meeting obligations incurred by the
licensee in connection with margining, guaranteeing, securing, transferring, adjusting or settling
dealings in derivatives by the licensee on behalf of people other than that client. Licensees would
therefore be required to keep client money on trust in a client money account and use its own
working capital for these purposes. This would minimise the risk that, due to credit or market losses,
client money held on trust would be insufficient to pay all amounts owed to clients. This is equivalent
to the situation that now exists in the United Kingdom in respect of retail clients.
Should the pooling of clients money envisaged in section 981B be continued, its application may
nevertheless need clarification or amendment to better protect clients.
Depending on the approach adopted, consequential amendments to provisions may also need to be
made.

Risk of client loss
Changes to the client money rules are preventative and protective in nature. The broad discretion
afforded to licensees by the current provisions for the use of client money may undermine the client
money protections under the Act and leave clients open to the risk of loss. Scenario 1 provides a
hypothetical example of how this could occur.
Scenario 1
An issuer of OTC derivatives enters into hedging transactions with a counterparty (or prime broker)
to offset its market risk exposure to derivative contracts entered into with clients such that, for
each change in the value of a client position, there is a corresponding change in the value of the
issuer's own hedging position. The issuer uses client money to margin its hedging transactions with
its counterparty on an aggregate basis. That is, the issuer pools all client money and uses those
monies to provide the required margin to its counterparty based on the issuer's overall position
with that counterparty. This is common practice in the industry.

Use of directions to undermine client money protections
As well as the risks that arise from licensees' discretion under section 981D of the Act to use client
money for margining, guaranteeing, securing, transferring, adjusting or settling dealings in
derivatives, some licensees have sought to use clauses in their client agreements, which purport to
be standing directions permitted under regulation 7.8.02(1)(a). These may be a means to effectively
avoid the client money rules altogether. Scenario 2 provides a hypothetical example of the effects of
this.
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Scenario 2
An issuer of OTC derivatives includes a clause in its standard client agreement whereby the client
directs, for the purposes of regulation 7.8.02(1)(a) that their money be paid out of the client
money account to be used by the issuer for its own purposes. The issuer then uses this money to
pay its overheads, as well as hedging client trades. This leaves the issuer's clients at risk if the
issuer becomes insolvent, as the client money remaining in the client trust account is unlikely to be
sufficient to meet all clients’ claims.

2.8 ALTERNATIVE MEASURES TO ALLOW POOLING
If it is regarded as preferable to continue to allow pooling of clients’ money and use of that money to
meet obligations incurred by the licensee in connection with dealing in derivatives, there are some
possible alternative measures that could be implemented to help minimise the risk to clients. These
alternative measures could include:
•

prompt top up requirement — shorten the timeframe in which a licensee can temporary use
one client’s money as margin for another client, therefore creating an incentive for the
licensee to follow up payment of margin or close out relevant positions (currently, on ASX 24,
top up is required after five days);

•

buffers — expressly prohibit the use of ‘buffers’ in a clients' segregated account that may be
used by a licensee to hide misuse of client funds (buffers are currently permitted on the ASX 24
market).

•

individual client account reconciliation — require licensees to reconcile client segregated
accounts to the individual client level (currently client money is generally reconciled to the
pooled level).

2.9 REFORM OPTIONS
In addition to the issues for comment set out at the end of this section, the following four reform
options are canvassed for comment:
•

restriction on the use of client money;

•

adopt the UK approach;

•

impose a statutory trust fund; and/or

•

adopt segregated individual accounts.

The Government has not decided on any of the four options. These options are indicative only and
merely provided to illustrate possible outcomes. The future reform could potentially be a mix of
these or a single option subject to stakeholder’s views and final Government policy.
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Restriction on the use of client money
Under this option, a legislative requirement would be inserted into the current law which restricts or
prohibits the ability of client money being used for margining of hedging transactions by the licensee.
This could also limit the client money provisions, for example, to money provided for initial margin.

Adopt the UK approach
In the UK, the client money rules require companies to act as trustee in respect of client money it
holds and to ensure that such money is held separately from its own funds and is provided for in the
CASS. These rules are designed to protect retail consumers and other users of the financial services
markets especially in the event of the failure of a regulated firm.

Impose a statutory trust fund
As explained earlier, there are differing views on the interpretation of the current law about whether
a licensee is authorised to pay from the client money account to allow the licensee to use the funds
for hedging its own position.
Sub-regulation 7.8.01(5) means that any money paid to a licensee ‘under the financial services
licensee’s obligation to call margins from clients under the rules of a licensed market or licensed CS
facility’ is not held on trust.
In order to provide certainty, a possible reform option is to impose a comprehensive statutory trust
which would mean that a licensee would be prevented from using client money to hedge its own
position in derivatives.

Adopt segregated individual accounts
Another possible reform option is to adopt a requirement that individual client monies should be
kept and maintained in segregated accounts. This is option is similar to the arrangement for a
financial services licensee that is required to call margins from a client under the operating rules of a
licensed market or a licensed CS facility may operate an account as a clients’ segregated account or a
trust account in accordance with the operating rules (sub-regulation 7.8.01(8)).

2.10 YOUR FEEDBACK
The purpose of this section of the paper is to initiate consultation with licensees and industry
stakeholders to gain a greater understanding about how they are using client money accounts in
relation to OTC derivatives transactions and what the impact of the possible change outlined above
would be. For example, we consider it appropirate to explore whether not allowing the pooling of
client money currently permitted by section 981D would result in more settlement failures.
The Government has made no decision on the issues referred to below.
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Issues for comment:
1.

Should the law be amended so that:
(i)

client monies held on behalf of a retail client cannot be used for meeting obligations
incurred by the licensee in connection with margining, guaranteeing, securing,
transferring, adjusting or settling dealings in derivatives by the licensee; or

(ii)

the monies deposited by one client in connection with a derivatives transaction cannot
be used for meeting obligations incurred by the licensee in connection with margining,
guaranteeing, securing, transferring, adjusting or settling dealings in derivatives by the
licensee on behalf of people other than that client?

2.

Should licensees continue to be able to pay such funds into client segregated accounts, or
should they be required to pay them into separate trust accounts for each client?

3.

Should the above changes to the law concerning client money be limited to derivatives issued
OTC or include all derivatives, including those which are traded on an exchange (such as
futures)?

4.

Should the regulations be changed to limit the ability of a licensee to pay money out of the
client money account at the written direction of the client to instances where the client
provides a specific written direction for each individual payment out of the account (thereby
restricting the use of general client directions in the form of clauses in the client agreement)?

5.

Should licensees be required to conduct a regular reconciliation of client money and have a
documented process in place to escalate and resolve any unreconciled variances that are
identified?

6.

Do you consider there is a lack of clarity as to the meaning of the law, as described above
under the heading ‘Interpretation of the provisions’? If not, what is in your view the correct
interpretation? What should be the preferred interpretation?

7.

If the current general approach in the law is retained, should its application be altered? If so,
would it be preferable to continue to allow pooling of clients’ money, or to specify the
circumstances in which monies can be used? Should the right to use client money be
temporary, e.g. requiring that any shortfall arising from one client's money being used to
cover the obligations arising from another client's trading is topped up by the licensee within
a short period of time? Please provide any other options you would like us to consider.

8.

What would be the impact of the possible changes identified in this paper? Please provide as
much detail as possible of any costs or other impacts.

9.

Should any enhanced protection apply to the money and property only of retail clients? Why?

10.

Given that changes could impose additional compliance costs, are there any other regulations
in this area that you would like to see improved or removed to reduce compliance costs? If so,
please explain what they are, how they could be improved or removed and what cost savings
this would deliver.

11.

Are any additional protections needed for client money where the licensee holds the financial
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products outside Australia?
12.

Should the law be amended to limit the bases on which a licensee can claim an entitlement to
money held in a client money account?

13.

Should the law contain express requirements as to what money must be segregated?
Specifically, should licensees be required to segregate amounts that would be due to a client if
a derivative position was closed?
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3

REPORTING REQUIREMENTS

3.1 INTRODUCTION
This section relates to reporting to clients. It does not relate to reporting to the market operator or
clearing house; nor does it relate to record-keeping, except insofar as record keeping is necessary to
prepare reports.
The Act currently requires:
•

the confirmation of transactions (section 1017F and regulation 7.9.63A);

•

that periodic statements are to be provided to retail clients for financial products that have an
investment component including deposit, superannuation and managed investment products
(section 1017D); and

•

that financial services licensees keep financial records and prepare audited financial
statements (Divisions 5 and 6 of Part 7.8).

The Act does not require financial services licensees to report to clients on a regular basis about
client money balances in the licensees’ trust or segregated accounts, and this may cause accounting
difficulties in practice. It includes a power to make regulations which impose reporting requirements
to be complied with by a financial services licensee in relation to dealings in derivatives on behalf of
other people (section 986B). This follows from:
•

recommendation 35 of the Report of the then Companies and Securities Advisory Committee
(now the Corporations and Markets Advisory Committee) on Regulation of On-Exchange and
OTC Derivatives Markets in June 1997, which recommended that monthly statements be sent
to clients where money is held for that client;

•

the commentary on the draft Financial Services Reform Bill indicated (at para 7.17-7.18) the
matters expected to be addressed in these regulations.

Regulations were made for this purpose (see Corporations Amendment Regulations 2001 (No. 4)
2001 No. 319) but repealed before they commenced (Corporations Amendment Regulations 2002
(No. 3) 2002 No. 41). According to the explanatory statement, consultation with stakeholders had
revealed that the regulations imposed significant compliance burdens on industry with no
corresponding consumer protection benefit.
There are currently no regulations under section 986B.
ASIC’s MIR 3.5.8 requires market participants to reconcile the amounts held in various accounts,
including client monies accounts.

3.2 THE PROBLEM
The requirements outlined above do not provide a comprehensive reporting regime to clients on
whose behalf licensees undertake OTC derivatives transactions. It is not clear that all relevant

19

licensed derivatives markets/clearing facilities require monthly reporting of money and property held
in connection with OTC derivatives to clients.
It is arguable that:
•

clients need the information which a monthly report would provide to help them make
informed decisions;
–

•

This information would be in addition to ASIC’s Regulatory Guide 212 which will help
clients understand the processes.

licensees now regularly undertake electronic communication with their clients and the
objections raised in 2001 to requiring monthly statements may no longer be justified.

3.3 POSSIBLE SOLUTIONS TO THE PROBLEM
The information which could be required to be included in a monthly report could include:
•

the name of the licensee and the address of the principal place of business;

•

the opening cash balance of the client’s account for the month;

•

all transactions affecting the account in the particular month (including fees and charges);

•

the cash balance of the account at the end of the month;

•

any open positions held at the end of the month;

•

details of each outstanding call for a deposit or margin in respect of a contract that the
licensee has acquired on behalf of a client; and

•

where the licensee holds assets on behalf of clients, the licensee must provide a statement to
the client setting out details of assets held and the means by which they are held. The
statement would need to show details of any changes in asset holdings within the month.

Any increased reporting requirements imposed on financial services licensees would need to take
account of existing requirements on market and clearing participants, and allow for the statement to
be provided electronically.
Before such a requirement could be imposed, a regulation impact statement would need to be
developed.
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Issues for comment:
1.

Do you agree that there is a gap in the information being provided to OTC derivatives clients
by the Act not requiring monthly reporting of money and property held on their behalf?

2.

Are the items listed above information which would benefit clients?

3.

Can you give an indication of the cost of preparing monthly statements covering these items
and providing them to clients electronically?

4.

Please indicate if there are any other reasons why it would be inadvisable to require monthly
reporting.

5.

Would it be preferable to give the client a statutory right to ask for such a statement (rather
than requiring it to be provided monthly)?

6.

Given that these changes could impose additional compliance costs, are there any other
regulations in this area that you would like to see improved or removed to reduce your
compliance costs? If so, please explain what they are, how they could be improved or
removed and what cost savings this would deliver.
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REGULATORY GUIDE 227

Over-the-counter contracts
for difference: Improving
disclosure for retail investors
August 2011

About this guide
This guide is for those involved with the issue, sale or advertising of overthe-counter contracts for difference (OTC CFDs), margin forex and similar
products to retail investors. It may also be of interest to issuers of exchangetraded CFDs.
It sets out guidelines for improved disclosure to retail investors to help them
understand and assess these products. It also provides guidance on the
advertising of OTC CFDs to retail investors.
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About ASIC regulatory documents
In administering legislation ASIC issues the following types of regulatory
documents.
Consultation papers: seek feedback from stakeholders on matters ASIC
is considering, such as proposed relief or proposed regulatory guidance.
Regulatory guides: give guidance to regulated entities by:


explaining when and how ASIC will exercise specific powers under
legislation (primarily the Corporations Act)



explaining how ASIC interprets the law



describing the principles underlying ASIC’s approach



giving practical guidance (e.g. describing the steps of a process such
as applying for a licence or giving practical examples of how
regulated entities may decide to meet their obligations).

Information sheets: provide concise guidance on a specific process or
compliance issue or an overview of detailed guidance.
Reports: describe ASIC compliance or relief activity or the results of a
research project.

Document history
This guide was issued in August 2011 and is based on legislation and
regulations as at the date of issue.

Disclaimer
This guide does not constitute legal advice. We encourage you to seek your
own professional advice to find out how the Corporations Act and other
applicable laws apply to you, as it is your responsibility to determine your
obligations.
Examples in this guide are purely for illustration; they are not exhaustive and
are not intended to impose or imply particular rules or requirements.
In providing this guidance, ASIC seeks to improve the disclosure given to
retail investors to ensure they have all the information they need to make an
informed investment decision. However, this guide should not be regarded
as an indication that ASIC regards these products as being suitable for all or
most retail investors.
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A

Overview

Key points
ASIC has developed seven disclosure benchmarks for over-the-counter
contracts for difference (OTC CFDs) that can help retail investors
understand the risks associated with these products, assess their potential
benefits and decide whether investment in the products is suitable for them:
see RG 227.14–RG 227.17 and Table 1.
An issuer of OTC CFDs to retail investors should address the benchmarks
in its disclosure on an ‘if not, why not’ basis: see RG 227.19–RG 227.24.
An issuer and those involved in the sale of CFDs should also ensure that
advertising is consistent with information provided in disclosure documents:
see RG 227.31–RG 227.34.
Existing issuers should refer to the benchmarks in new Product Disclosure
Statements (PDSs), updated disclosure and ongoing disclosure on an ‘if
not, why not’ basis.

Contracts for difference, margin forex and retail investors
RG 227.1

Contracts for difference (CFDs) are leveraged derivative products that allow
investors trading in them to take a position on the change in the value of an
underlying asset. Margin forex instruments are economically equivalent
products that have currencies as the underlying asset.

RG 227.2

References in this guide to CFDs include references to margin forex and
CFD or margin-forex-type products, such as margin commodity products.
The benchmarks do not apply to options, warrants, swaps or futures, or to
forwards not offering the same degree of leverage as CFDs or margin forex.

RG 227.3

In Australia, most CFDs are not traded on an exchange—they are issued as
over-the-counter (OTC) products. They are generally marketed to, and
traded by, retail investors. Many of these retail investors do not seek or
receive financial advice before deciding to invest, instead relying on
advertising and disclosure materials to inform their decision to invest.
Note: This guide uses the term ‘retail investor’ to refer to people who trade in CFDs,
with the same meaning as ‘retail client’ as defined in s761G and 761GA of the
Corporations Act 2001 (Corporations Act).

RG 227.4

In developing this guide, ASIC conducted a ‘health check’ of the CFD
market, including examining issuers’ business models, disclosure documents
and advertising, and investors’ attitudes, behaviours and experience. Our
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findings are summarised in our report Contracts for difference and retail
investors (REP 205).
RG 227.5

Our research suggests that many retail investors do not fully understand the
risks of trading in CFDs. This is partly due to the inherent complexity of the
subject matter. However, we have also found that disclosure documents are
often difficult to understand, and do not highlight key information.

RG 227.6

Retail investors are often attracted to CFDs in anticipation of promised high
rates of return for limited initial capital outlay. However, we regard CFDs as
being complex products with a number of inherent risks. For example, CFDs
are often highly leveraged, which means that investors can take on a high
degree of market risk with only a relatively small initial deposit. This degree
of leverage raises the risk that even small adverse movements in the value of
the underlying asset can lead to losses on the CFD position that exceed the
capital initially provided by investors.

RG 227.7

We are concerned that this complexity and risk means that these types of
product are unlikely to be appropriate for the investment objectives, needs
and risk profile of many retail investors.

RG 227.8

Given that most retail investors do not obtain personal financial advice
before investing in CFDs, instead relying solely on information provided in
disclosure documents, it is crucial to ensure that these disclosure documents
are of a high quality and contain all the information that investors require to
make an informed decision. This guide seeks to improve disclosure on OTC
CFDs to ensure that retail investors are provided with documents of this
standard. However, this guide should not be regarded as an indication that
ASIC regards these products as being suitable for all or most retail investors.

Who this guide applies to
RG 227.9

This guide is for issuers of OTC CFDs, and those responsible for preparing a
Product Disclosure Statement (PDS) for an offer of OTC CFDs.
Note: Section 1013A of the Corporations Act sets out who is responsible for preparing a
PDS in various circumstances.

RG 227.10

This guide does not discuss exchange-traded products. We consider that
there are some specific risks associated with trading in OTC products that
are not a feature of exchange-traded products. These include the
counterparty risk derived from trading without the procedures and
guarantees of an exchange. Nevertheless, exchange-traded CFDs are still
complex leveraged products that expose investors to the risk of significant
losses resulting from market movements. An issuer of exchange-traded
CFDs may also wish to consider whether any of the benchmarks in this
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guide are relevant to its disclosure documents and advertising, as a matter of
best practice disclosure.

Improving disclosure on OTC CFDs
The role of disclosure
RG 227.11

The disclosure framework in the Corporations Act requires an issuer of
CFDs and other derivatives to:
(a)

disclose upfront to retail investors all the information they reasonably
need to know in order to make a decision about whether or not to
acquire the product; and

(b)

provide ongoing disclosure about material matters to help retail
investors monitor whether their expectations are being met.

RG 227.12

Disclosure is not designed to stop retail investors from taking investment
risks, but to help them understand the risks involved in any particular
investment or type of investment. This enables them to make an informed
decision about whether the potential reward (the return on their investment)
matches the level of risk involved, and whether they are prepared to take on
that risk.

RG 227.13

Given the risks for retail investors associated with CFDs, and the fact that
many rely on advertising and disclosure material to inform their decision to
invest, we think that it is necessary to ensure that disclosure provides retail
investors with all the information they need to make an informed investment
decision. This may include a decision not to invest in these products in some
cases.

Benchmark disclosure
RG 227.14

The benchmark disclosure model:
(a)

identifies, for a particular financial product, the key risk areas potential
investors should understand before making a decision to invest;

(b)

sets a benchmark for how a product issuer should address these risks in
establishing its business model and compliance procedures; and

(c)

sets out ASIC’s expectation that an issuer will state in the PDS and
other disclosures whether it meets the benchmark, and if not, why not.

This model of disclosure provides concrete standards by which retail
investors can assess financial products for which there are typically few such
external benchmarks.
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RG 227.15

We have decided that it is appropriate to extend the benchmark model of
disclosure, which we have previously applied to other products, to OTC
CFDs issued to retail investors. Some of the benchmarks may also be of
interest—as best practice disclosure—to issuers of exchange-traded CFDs.
Note: See Regulatory Guide 45 Mortgage schemes: Improving disclosure for retail
investors (RG 45), Regulatory Guide 46 Unlisted property schemes: Improving
disclosure for retail investors (RG 46) and Regulatory Guide 69 Debentures and
unsecured notes: Improving disclosure for retail investors (RG 69) for other examples
of the benchmark disclosure approach.

The seven disclosure benchmarks

Table 1:

RG 227.16

We have developed seven disclosure benchmarks: see Table 1 and
Section B. We expect the benchmarks to be addressed (as applicable) and, if
not addressed, explained on an ‘if not, why not’ basis: see RG 227.19 and
Section B, Table 3. We also expect any advertising to support the use of
these benchmarks: see RG 227.31–RG 227.34.

RG 227.17

The seven benchmarks address key issues that we think should be:
(a)

highlighted in disclosure relating to OTC CFDs; and

(b)

discussed in a manner that allows prospective retail investors to make
an informed decision about whether to invest.

Benchmarks for OTC CFDs issued to retail investors

1

Client qualification

Benchmark 1 addresses the issuer’s policy on investors’ qualification for CFD
trading.

2

Opening collateral

Benchmark 2 addresses the issuer’s policy on the types of assets accepted from
investors as opening collateral.

3

Counterparty risk—
Hedging

Benchmark 3 addresses the issuer’s practices in hedging its risk from client
positions and the quality of this hedging.

4

Counterparty risk—
Financial resources

Benchmark 4 addresses whether the issuer holds sufficient liquid funds to
withstand significant adverse market movements.

5

Client money

Benchmark 5 addresses the issuer’s policy on its use of client money.

6

Suspended or halted Benchmark 6 addresses the issuer’s practices in relation to investor trading when
underlying assets
trading in the underlying asset is suspended or halted.

7

Margin calls

RG 227.18

Benchmark 7 addresses the issuer’s practices in the event of client accounts
entering into margin call.

In addition to these benchmarks, we have also developed an investor guide,
Thinking of trading contracts for difference (CFDs)?, to better enable
potential investors to understand the nature of CFD trading and assess
whether it is likely to be suitable for them. This includes a series of questions
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we suggest potential investors should ask an issuer about its business model
(reproduced as an Appendix to this guide). We expect that potential
investors will be able to use the PDS to answer these questions.

Disclosure against the benchmarks—‘If not, why not’
RG 227.19

RG 227.20

An issuer should address the benchmarks in its disclosure on an ‘if not, why
not’ basis. This means stating that the issuer either:
(a)

meets the benchmark; or

(b)

does not meet the benchmark, and explaining why not.

‘Why not’ means explaining how an issuer deals with the business factor or
concern underlying the benchmark (including the alternative systems and
controls the issuer has in place to deal with the concern). The disclosure
required against each benchmark is summarised in Section B, Table 3.
Note: If a benchmark contains multiple requirements, and an issuer cannot meet all
requirements under the benchmark, it should state that it does not meet the benchmark
and clearly explain why it did not meet the particular requirements.

RG 227.21

Failing to meet one or more of these benchmarks does not mean that a
product provided by a particular issuer necessarily represents a poor
investment. However, the issuer will need to explain what alternative
measures it has in place to mitigate the concern underlying the benchmark.

RG 227.22

Disclosure against the benchmarks should be:
(a)

addressed upfront in the PDS;

(b)

updated in ongoing disclosures as material changes occur (e.g. in a
supplementary PDS); and

(c)

supported in, and not undermined by, advertising material.

In the interests of ensuring that existing investors are well informed, an issuer
may also choose to provide regular reports on its benchmark information in
other materials (e.g. monthly or quarterly updates), although providing updates
in this form will not relieve the issuer from its disclosure requirements if any
material changes occur.
RG 227.23

We believe that our approach balances:
(a)

the need to improve disclosure to allow investors to make better
informed decisions; and

(b)

the desirability of avoiding undue interference with this market as a
means for consumers to make investments.
Note: The need to strike an appropriate balance between protecting investors’ interests
and allowing markets to operate freely is part of ASIC’s mandate under the Australian
Securities and Investments Commission Act 2001 (ASIC Act).
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RG 227.24

Our approach should not result in longer disclosures. Our experience
indicates that investors need better quality and relevant disclosure, presented
in a way best suited to investor understanding.

Applying the benchmarks to the issuer’s business model
RG 227.25

Among issuers that provide OTC CFDs, there are two main pricing models
that the industry and investors refer to (see REP 205, paragraph 52):
(a)

Under the market maker pricing model, the issuer offers CFDs at prices
with reference to a range of pricing factors. Investors are expected to be
price takers. As a market maker, client orders create a direct financial
exposure for the issuer, which it may retain or hedge out. An issuer
offering a market maker account can write CFDs against synthetic
assets (such as indices) or real assets, even if there is little or no
liquidity in the underlying market. As a result, it tends to offer a wider
range of CFDs than other issuers.

(b)

Under the direct market access (DMA) pricing model, the issuer
automatically places a corresponding order directly into the underlying
equity market and therefore does not carry any market risk from the
trade. As a result, the issuer relies on there being volume in the
underlying market in order for it to issue CFDs. Using programs that
capture exchange data feeds, investors can actually see the matching
orders placed by their DMA issuer into the underlying market.

An issuer may offer both kinds of accounts to investors or one only.
RG 227.26

An issuer must meet the PDS content requirements to provide information
about the significant characteristics and risks of the product: s1013D(1)(c)
and 1013D(1)(f). This means it needs to ensure that its disclosure documents
clearly explain the type of pricing model it operates for all offered accounts
and highlight to potential investors any particular risks associated with that
model. In disclosing against the specific benchmarks set out in this guide, an
issuer should ensure that its explanation of how it is meeting the benchmarks
addresses the particular characteristics and risks associated with the type of
pricing model it operates.

RG 227.27

One of the key PDS content requirements is to include information about the
cost of the product: s1013D(1)(d). To the extent that a pricing model affects
the way CFDs are priced, this should be clearly explained as part of effective
fee disclosure. An issuer should explain whether its pricing of CFDs is
derived by direct reference to the market price of the underlying asset, or
whether it determines prices by reference to some other means. The issuer
should explain the factors that will impact on any divergence of the prices it
offers from those in the underlying market (e.g. volatility or illiquidity in the
underlying market or the issuer’s own profit margins and hedging costs). An
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issuer that operates a market maker model will particularly need to explain
how its prices are derived.

Applying the benchmarks to counterparty risk
RG 227.28

A key area of risk associated with OTC CFDs is the counterparty risk borne
by investors (i.e. the potential for the issuer to be unable to fulfil its
obligations, resulting in loss for the investor). OTC CFD trades are not
guaranteed by an exchange or clearing house, and investors therefore face
the risk that the issuer may fail to meet some or all of its obligations (e.g.
processing trades and returning profits made on trading).

RG 227.29

Investors must rely on the issuer to have in place appropriate arrangements
to minimise the risk that it will not be able to meet its obligations. This
means that an issuer needs to consider all the sources of risk to which it is
exposed (e.g. market and operational risk, and the counterparty risk the
issuer itself sustains when dealing with third parties, including other
investors). These risks may be amplified by practices on the issuer’s part,
including:
(a)

inadequate hedging practices, including not hedging a sufficient
proportion of the issuer’s exposure to risk and hedging with
counterparties that are not of strong financial standing;
Note: The term ‘hedging’ in this guide refers to the process where an issuer reduces a
financial exposure (i.e. the issuer’s contractual responsibility under a CFD entered into
with investors) by entering into a corresponding transaction with another entity (a
hedging counterparty) or on underlying markets.

RG 227.30

(b)

holding insufficient capital to meet losses due to unhedged positions, or
the default of hedging counterparties; and

(c)

poor client margining practices, leaving the issuer exposed to defaults
by other clients.

A number of the benchmarks are aimed at disclosing counterparty risk to
investors.

Advertising CFDs
RG 227.31

Advertising is an important mechanism for CFD issuers to recruit new
investors, generate interest in CFD trading, and create awareness of the
product.
Note: References to ‘advertisements’ in this guide should be read broadly. They include
comment on and promotion of CFDs in media programs or publications (generally
known as ‘advertorials’) and statements about CFDs published by an issuer on its
website. They do not, however, include statements in a PDS.
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RG 227.32

Our research has indicated that retail investors who are thinking about
investing place particular emphasis on the information and impressions
given in advertisements. Indeed, given that most CFD issuers distribute
directly to investors rather than through advisers, the information contained
or implied in advertisements is often the first, and may be the only,
information that investors use to decide whether or not to trade in CFDs and
which issuer to use.

RG 227.33

Our research identified some specific issues in the advertising of CFDs,
including that many advertisements do not make adequate reference to the
risks associated with CFDs. In general, we are concerned that the wording
and presentation of CFD advertising is often liable to target a very broad
audience, despite the fact that CFD trading is not likely to meet the
investment objectives, needs and risk profile of many investors.

RG 227.34

To promote investor understanding of CFDs and minimise the risk of
advertising creating a misleading impression, an issuer should ensure that
advertising is not inconsistent with any information provided in disclosure
documents and that the advertising is targeted at an appropriate audience.
This guide also notes certain statements that an issuer should include
prominently in advertising to ensure that a balanced view is provided: see
Section B.

RG 227.35

A prominent warning should be included in advertising material, explaining
that trading in CFDs involves the risk of losing substantially more than the
initial investment, and that CFD investors do not own or have any rights to
underlying assets (e.g. the right to receive dividend payments). If headline
claims are not qualified by a sufficiently prominent warning, the
advertisement can potentially create a misleading impression.

Timeline for implementing improved disclosure
RG 227.36

Table 2 outlines the key dates in implementing the proposed benchmark
disclosure model.

Table 2: Timeline for implementing improved disclosure
By 31 March 2012

Existing issuers should address the benchmarks on an ‘if not, why not’
basis in updated disclosure, and bring it directly to the attention of existing
investors.

From 31 March 2012

Existing issuers should refer to the benchmarks in new PDSs and ongoing
disclosure on an ‘if not, why’ basis.
Issuers of new OTC CFDs should have PDSs and ongoing disclosure that
discloses against the benchmarks on an ‘if not, why not’ basis.
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From 31 March 2012

We will review updated investor disclosures to check that benchmarking
information is adequately disclosed to investors on an ‘if not, why not’
basis.
We will also:
 work with issuers to ensure that the benchmarks and our disclosure
expectations are understood;
 discuss any concerns we have about an issuer’s disclosure with them
and, where necessary, require additional disclosure (e.g. about the
practical impact of not following a particular benchmark and the
associated risks for investors); and
 conduct surveillance visits as needed to reinforce our disclosure
expectations.
Note: See REP 205, paragraphs 21–29, for further details of our future work on
OTC CFDs.
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B

The disclosure benchmarks

Key points
All issuers of OTC CFDs should address general benchmarks on:
• client qualification (see RG 227.37–RG 227.45);
• opening collateral (see RG 227.46–RG 227.50);
• counterparty risk—hedging (see RG 227.51–RG 227.58);
• counterparty risk—financial resources (see RG 227.59–RG 227.66);
• client money (see RG 227.67–RG 227.75);
• suspended or halted underlying assets (see RG 227.76–RG 227.80);
and
• margin calls (see RG 227.81–RG 227.88).

Benchmark 1: Client qualification
RG 227.37

An issuer should maintain and apply a written client qualification policy
that:
(a)

sets out the minimum qualification criteria that prospective investors
will need to demonstrate they meet before the issuer will agree to open
a new account on their behalf;

(b)

outlines the processes the issuer has in place to ensure that prospective
investors who do not meet the qualification criteria are not able to open
an account and trade in CFDs; and

(c)

requires the issuer to keep written records of client assessments.

Explanation
RG 227.38

The complexity and risk inherent in OTC CFDs means that these types of
products are unlikely to be appropriate for the investment objectives, needs
and risk profile of many retail investors.

RG 227.39

Many issuers do not provide investors with personal advice about whether
OTC CFDs are appropriate for their objectives, financial situation and needs.
Nevertheless, all issuers can play an important role in ensuring that only
investors who have a sound understanding of the features and risks of the
product can open an account and begin trading. Investors who thoroughly
understand the features and risks of the product are better placed to
determine whether it is an appropriate investment for them, and manage the
risks associated with trading on an ongoing basis.
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RG 227.40

An issuer should assess a prospective investor against qualifying criteria that
address the investor’s understanding of and experience with the product. For
example, criteria should address the investor’s:
(a)

previous experience in investing in financial products, including
securities and derivatives;

(b)

understanding of the concepts of leverage, margins and volatility;

(c)

understanding of the nature of CFD trading, including that CFDs do not
provide investors with interests or rights in the underlying asset over
which a position is taken;

(d)

understanding of the processes and technologies used in trading; and

(e)

preparedness to monitor and manage the risks of trading.

An issuer may determine the best method of conducting the assessment
itself. We consider that an online test, a face-to-face interview or a telephone
interview would all be appropriate methods. In any case, an issuer should
document the assessment process in writing, and retain this assessment.
RG 227.41

We do not consider that just making an assessment about a prospective
investor’s understanding of and experience with the product, including the
criteria listed above, constitutes the provision of personal financial product
advice.
Note: ‘Personal advice’ is defined in s766B(3) of the Corporations Act as financial
product advice given or directed to a person (including by electronic means) in
circumstances where:
 the provider of the advice has considered one or more of the person’s objectives,
financial situation and needs; or
 a reasonable person might expect the provider to have considered one or more of
those matters.

RG 227.42

The issuer should also assist prospective investors by offering a practice
account system, which allows investors to trade on a virtual basis for a
period of time before proceeding to open an actual account, and mirrors the
functions of actual accounts offered by the issuer. However, any practice
systems or equipment offered to prospective investors should be offered on a
non-obligatory basis.

PDS disclosure
RG 227.43

If an issuer meets this benchmark, the PDS should clearly explain:
(a)

that trading in CFDs is not suitable for all investors because of the
significant risks involved; and

(b)

how the issuer’s client qualification policy operates in practice.
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RG 227.44

If an issuer does not have such a policy in place, or one that does not
incorporate all of the elements described in RG 227.40, it should disclose
this in the PDS and explain why this is so.

Advertising
RG 227.45

Any advertising of CFDs should be consistent with the issuer’s client
qualification policy—that is, it should not target an unreasonably broad
audience, or provide the impression that CFD trading is likely to be suitable
for an unlimited range of investors. Advertising that is not sufficiently
targeted at a suitable audience risks creating an overall impression that CFDs
are easy to use, which for many retail investors may not be the case.

Benchmark 2: Opening collateral
RG 227.46

An issuer should generally only accept cash or cash equivalents from
investors as opening collateral when establishing an account to trade in
CFDs. If credit cards are used to open accounts, an issuer should accept no
more than $1000 via credit card to fund the account.

Explanation
RG 227.47

Assets other than cash or cash equivalents as opening collateral (e.g.
securities or real property) may expose investors to a greater risk of entering
into financial difficulty, should they experience trading losses, than if they
simply provided cash. Additionally, it is more likely that investors who are
unable to provide cash when opening accounts will not hold sufficient funds
to maintain margins on an ongoing basis.

RG 227.48

We accept that credit card payments are commonly used in the industry as an
instantaneous method of paying for accounts to be opened. However, placing
a limit on the amount an issuer will accept from a credit card for this purpose
ensures that investors only use a limited amount of borrowed funds to open
accounts.
Note: This benchmark only applies to the methods of payment an issuer accepts for
funding opening collateral when establishing an account to trade. It does not apply to
ongoing payments made in association with trading (e.g. when meeting margin calls).

PDS disclosure
RG 227.49

If an issuer meets this benchmark, the PDS should explain the types of assets
the issuer will accept as opening collateral.

RG 227.50

If an issuer accepts non-cash assets as opening collateral (other than credit
cards to a limit of $1000), the PDS should explain why the issuer does so
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and the additional risks that using other types of assets (e.g. securities and
real property) as opening collateral may pose for the investor. This includes,
for example, the risks of ‘double leverage’ if leveraged assets are accepted
as opening collateral.

Benchmark 3: Counterparty risk—Hedging
RG 227.51

RG 227.52

An issuer should maintain and apply a written policy to manage its exposure
to market risk from client positions, which:
(a)

includes the factors it takes into account when determining if hedging
counterparties are of sufficient financial standing; and

(b)

sets out the names of those hedging counterparties (as they stand from
time to time).

Policies should be displayed in an up-to-date form on the issuer’s website.

Explanation
RG 227.53

As discussed in RG 227.28–RG 227.29, investing in OTC CFDs exposes
investors to counterparty risk. Investors need to rely on the issuer taking
appropriate measures to reduce the risk that it will not be able to meet
liabilities. Such measures include having in place appropriate hedging
strategies with counterparties that the issuer has assessed as being of strong
financial standing.

RG 227.54

An issuer should maintain and apply a written policy on hedging. The policy
should provide sufficient explanation to allow investors to evaluate the
quality of its hedging, including the types of factors the issuer takes into
account when selecting counterparties (e.g. that counterparties have adequate
financial and compliance resources), and should undertake that the issuer
will provide the names of those counterparties in an accessible place (e.g. on
the issuer’s website). The policy should not imply that the issuer’s hedging
will eliminate counterparty risk to investors.

RG 227.55

While it is important that this policy be made available to investors, we
recognise that an issuer’s hedging arrangements and counterparties may
change from time to time, and therefore it may not be practical for the issuer
to provide a full explanation of its hedging policy in the PDS. Therefore, the
issuer’s website is likely to be the more appropriate location to publish this
document in full. The document should be maintained in an up-to-date form
at all times.
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PDS disclosure
RG 227.56

If an issuer meets this benchmark, the PDS should provide the following
explanations:
(a)

a broad overview of the nature of hedging activity the issuer undertakes
to mitigate its market risk, and the factors the issuer takes into account
when selecting hedging counterparties; and

(b)

details about where investors can find the issuer’s more detailed policy
on the activities it undertakes to mitigate its counterparty and market
risk.

RG 227.57

If an issuer does not meet this benchmark, it should disclose this in the PDS
and explain why this is so.

RG 227.58

The PDS must include information about the significant risks associated
with the product: s1013D(1)(c). The PDS should also provide a clear
explanation of the counterparty risk associated with OTC CFDs. The PDS
should explain that, if the issuer defaults on its obligations, investors may
become unsecured creditors in an administration or liquidation and will not
have recourse to any underlying assets in the event of the issuer’s
insolvency.

Benchmark 4: Counterparty risk—Financial resources
RG 227.59

An issuer should maintain and apply a written policy to maintain adequate
financial resources, which details how the issuer:
(a)

monitors its compliance with its Australian financial services (AFS)
licence financial requirements; and

(b)

conducts stress testing to ensure it holds sufficient liquid funds to
withstand significant adverse market movements.

Explanation
RG 227.60

An AFS licensee must maintain adequate financial resources to provide the
financial services covered by its licence and have in place adequate risk
management systems: s912A(1)(d) and 912A(1)(h).

RG 227.61

ASIC applies minimum financial requirements by AFS licence condition,
depending on the nature of the financial services provided by the licensee.
These requirements are described in Regulatory Guide 166 Licensing:
Financial requirements (RG 166) and are imposed on licensees to ensure:
(a)

licensees have sufficient financial resources to conduct their financial
services business in compliance with the Corporations Act (including
carrying out supervisory arrangements);
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(b)

there is a financial buffer that decreases the risk of a disorderly or noncompliant wind-up if the licensee’s business fails; and

(c)

there are incentives for the licensee’s owners to comply through risk of
financial loss.

RG 227.62

An OTC CFD issuer operates in a particularly dynamic and volatile
environment, with a high rate of cash turnover, and it needs to ensure it has
access to sufficient liquid assets to meet all of its liabilities as and when they
are due. An issuer that has insufficient financial resources in this regard risks
not being able to meet its obligations to investors or needing to have
recourse to client money to meet its obligations: see Benchmark 5, discussed
in RG 227.67–RG 227.75. This in turn increases counterparty risk for
investors.

RG 227.63

As part of meeting its obligations to maintain adequate financial resources,
and to have in place adequate risk management systems, it is important that
an issuer anticipate any expected or unexpected risks that may hinder its
ability to meet its obligations to investors. We think a prudent business
practice is to carry out regular (e.g. quarterly) stress testing, to ensure that, in
the event of significant adverse market movements, the issuer would have
sufficient liquid resources to meet its obligations to investors without
needing to have recourse to client money to do so.

PDS disclosure
RG 227.64

If an issuer meets this benchmark, the PDS should explain how the issuer’s
policy operates in practice.

RG 227.65

If an issuer does not meet the requirement on stress testing, it should explain
why and what alternative strategies it has in place to ensure that, in the event
of significant adverse market movements, the issuer would have sufficient
liquid resources to meet its obligations to investors without needing to have
recourse to client money to do so.

RG 227.66

The issuer should make a copy of its latest audited financial statements
available to prospective investors free of charge, either on its website or
upon request. The PDS should explain how investors can access the
statements. In the case of a new issuer that is not yet required to prepare
financial statements, the PDS should provide a summary of key financial
data including paid-up capital, total assets, and total liabilities as of a date no
more than 30 days prior to the date of the PDS. Such an issuer should also
indicate in the PDS when it expects its audited financial statements to be
available and how investors will be able to access those statements.
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Benchmark 5: Client money
RG 227.67

An issuer should maintain and apply a clear policy on its use of client
money, including whether it uses money deposited by one investor to meet
the margin or settlement requirements of another.

Explanation
RG 227.68

The Corporations Act sets out various rules about how an AFS licensee must
deal with money paid to it by its clients in connection with a financial
service or product: s981A–981H.
Note 1: This guide refers to the rules contained in s981A–981H collectively as the
‘client money rules’.
Note 2: The client money rules do not apply to:
(a)

money paid as remuneration to an AFS licensee;

(b)

money paid to reimburse (or discharge a liability incurred by) the AFS licensee
for payment made to acquire a financial product;

(c)

money paid to acquire a financial product from the AFS licensee;

(d)

loan money; or

(e)

money paid to be credited to a deposit product (s981A(2)).

RG 227.69

If the client money relates to derivatives, an AFS licensee is permitted to
pool client money in one or more accounts and use this money to meet
obligations incurred by the licensee in connection with margining,
guaranteeing, securing, transferring, adjusting or settling dealings in
derivatives by the licensee, including dealings on behalf of people other than
the client: see s981D.

RG 227.70

This exposes investors to the risk that, if one client fails to pay money they
owe (e.g. on a losing trade), the pooled client account could be in deficit. If
the issuer does not cover this deficit, there may not be enough money in the
account to pay the client what they are owed. If the issuer goes out of
business while the pooled client account is in deficit, there is no guarantee
that the client will receive all of their client money back: see Regulatory
Guide 212 Client money relating to dealing in OTC derivatives (RG 212) at
RG 212.14 for a more detailed discussion of the counterparty risks
associated with the use of client money in relation to derivatives.

RG 227.71

An AFS licensee is also permitted to withdraw amounts from its client
money account in certain circumstances, including to defray brokerage and
other charges: see the Corporations Regulations 2001 (Corporations
Regulations), reg 7.8.02. If an issuer withdraws a margin deposit from its
client money account at the opening of a derivative position, the client is an
unsecured creditor of the issuer for any payment that the licensee may be
required to make on the close of the derivative position or as a consequence
of ‘mark-to-market’ adjustments during the currency of the derivative. This

© Australian Securities and Investments Commission August 2011

Page 19

REGULATORY GUIDE 227: Over-the-counter contracts for difference: Improving disclosure for retail investors

exposes clients to the risk that the issuer will not be able to perform these
obligations: see RG 212.52–RG 212.64.
RG 227.72

In light of these risks, an issuer should develop a straightforward client
money policy that includes a clear statement of how it will exercise any
other permitted discretions in its use of client money—for example, in
RG 212, we suggest this should include details of when an entitlement to
margin deposits will be claimed: see RG 212.15.

PDS disclosure
RG 227.73

If an issuer meets this benchmark, the PDS should clearly:
(a)

describe the issuer’s client money policy, including how the issuer deals
with client money and when, and on what basis, it makes withdrawals
from client money; and

(b)

explain the counterparty risk associated with the use of client money for
derivatives.

RG 227.74

If an issuer does not have such a policy in place, or one that does not
incorporate all of the elements described above, it should disclose this in the
PDS. If an issuer’s policy allows it to use money deposited by one client to
meet the margin or settlement requirements of another client, it should very
clearly and prominently explain this and the additional risks to client money
entailed by this practice.

RG 227.75

An issuer’s client money policy should be explained in the PDS in a way
that allows potential investors to properly evaluate and quantify the nature of
the risk, if any, to client money.

Benchmark 6: Suspended or halted underlying assets
RG 227.76

An issuer should not allow new CFD positions to be opened when there is a
trading halt over the underlying asset, or trading in the underlying asset has
otherwise been suspended, in accordance with the rules of the relevant
market.
Note: This benchmark does not apply to cases where trading has ceased in the ordinary
course of events (e.g. when a market closes overnight).

Explanation
RG 227.77

Opening positions in CFDs while there is a trading halt over the underlying
asset, or trading in the underlying asset has otherwise been suspended,
increases both the risk of investors trading without all the requisite
information and the potential for insider trading.
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PDS disclosure
RG 227.78

If an issuer meets this benchmark, the PDS should explain the issuer’s
approach to trading when underlying assets are suspended or halted.

RG 227.79

If an issuer does not meet this benchmark, it should disclose this in the PDS
and explain why this is so, as well as the additional risks that trading when
underlying assets are suspended may pose for investors.

RG 227.80

To provide a full explanation of this aspect of the product, an issuer should
explain any discretions it retains as to how it manages positions over halted
or suspended assets, and how it determines when and how it uses these
discretions. This should include disclosure of any discretions the issuer
retains to:
(a)

change the margin requirement on a position;

(b)

re-price a position; or

(c)

close out a position.

Benchmark 7: Margin calls
RG 227.81

RG 227.82

An issuer should maintain and apply a written policy about its margining
practices, which details:
(a)

how the issuer will monitor client accounts, to ensure that it receives
early notice of accounts likely to enter into margin call;

(b)

what rights the issuer may exercise in relation to client accounts,
including the right to make a margin call or close out positions; and

(c)

when the issuer will exercise these rights, and what factors it will take
into account in deciding whether to do so.

Regardless of the issuer’s other margining practices, the policy should
require the issuer to take reasonable steps to notify investors before closing
out positions. By ‘reasonable steps’ we mean giving notice to investors,
according to a pre-agreed method (e.g. telephone message, email, SMS), that
a position will shortly be closed out. If an issuer has a default method of
communication, rather than agreeing this with each investor, this should be
clearly explained in the PDS.
Note: We recognise that issuers will not necessarily be able to speak to investors and/or
receive explicit consent before closing out positions.
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Explanation
RG 227.83

The potential for CFD investors to enter into margin call is reasonably high
because small movements in the price of the underlying asset may lead to
large changes in the value of the CFD position.

RG 227.84

Investors need to understand when the issuer is likely to make a margin call,
and the action the issuer is likely to take should it do so. In particular, it is
important that issuers take reasonable steps to notify investors when
positions are to be closed out.

RG 227.85

Additionally, maintaining robust margining practices is an important
component of managing the issuer’s exposure to risk from client positions
because a resulting loss may also have follow-on consequences for other
investors.

PDS disclosure
RG 227.86

If an issuer meets this benchmark, the PDS should explain the issuer’s policy
and margin call practices.

RG 227.87

If an issuer does not have such a policy in place, or one that does not
incorporate all of the elements described above, it should disclose this in the
PDS and explain why this is so.

RG 227.88

To provide full and accurate information about this aspect of CFD trading,
the PDS should clearly state that trading in CFDs involves the risk of losing
substantially more than the initial investment. This will ensure the issuer
meets its obligation to include in the PDS information about the significant
risks associated with the product: s1013D(1)(c).

Summary of disclosure benchmarks
RG 227.89

The benchmarks and their ‘if not, why not’ disclosure requirements are
summarised in Table 3.

Table 3: Disclosing against the benchmarks
1

Client qualification

If an issuer meets this benchmark, the PDS should clearly explain:
 that trading in CFDs is not suitable for all investors because of the significant
risks involved; and
 how the issuer’s client qualification policy operates in practice.
If an issuer does not have such a policy in place, or one that does not incorporate
all of the elements described in RG 227.40, it should disclose this in the PDS and
explain why this is so.
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2

Opening collateral

If an issuer meets this benchmark, the PDS should explain the types of assets the
issuer will accept as opening collateral.
If an issuer accepts non-cash assets as opening collateral (other than credit cards
to a limit of $1000), the PDS should explain why the issuer does so and the
additional risks that using other types of assets (e.g. securities and real property)
as opening collateral may pose for the investor. This includes, for example, the
risks of ‘double leverage’ if leveraged assets are accepted as opening collateral.

3

Counterparty risk—
Hedging

If an issuer meets this benchmark, the PDS should provide the following
explanations:
 a broad overview of the nature of hedging activity the issuer undertakes to
mitigate its market risk, and the factors the issuer takes into account when
selecting hedging counterparties; and
 details about where investors can find the issuer’s more detailed policy on the
activities it undertakes to mitigate its counterparty and market risk, and the
names of any hedging counterparties.
If an issuer does not meet this benchmark, it should disclose this in the PDS and
explain why this is so.
The PDS must include information about the significant risks associated with the
product: s1013D(1)(c). The PDS should also provide a clear explanation of the
counterparty risk associated with OTC CFDs. The PDS should explain that, if the
issuer defaults on its obligations, investors may become unsecured creditors in an
administration or liquidation and will not have recourse to any underlying assets in
the event of the issuer’s insolvency.

4

Counterparty risk—
Financial resources

If an issuer meets this benchmark, the PDS should explain how the issuer’s policy
operates in practice.
If an issuer does not meet the requirement on stress testing, it should explain why
and what alternative strategies it has in place to ensure that, in the event of
significant adverse market movements, the issuer would have sufficient liquid
resources to meet its obligations to investors without needing to have recourse to
client money to do so.
An issuer should also make available to prospective investors a copy of its latest
audited annual financial statement, either online or as an attachment to the PDS.

5

Client money

If an issuer meets this benchmark, the PDS should clearly:
 describe the issuer’s client money policy, including how the issuer deals with
client money and when, and on what basis, it makes withdrawals from client
money; and
 explain the counterparty risk associated with the use of client money for
derivatives.
If an issuer does not have such a policy in place, or one that does not incorporate
all of the elements described above, it should disclose this in the PDS. If an
issuer’s policy allows it to use money deposited by one client to meet the margin
or settlement requirements of another client, it should very clearly and prominently
explain this and the additional risks to client money entailed by this practice.
An issuer’s client money policy should be explained in the PDS in a way that
allows potential investors to properly evaluate and quantify the nature of the risk, if
any, to client money.
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6

Suspended or halted If an issuer meets the benchmark, the PDS should explain the issuer’s approach
underlying assets
to trading when underlying assets are suspended or halted.
If an issuer does not meet this benchmark, it should disclose this in the PDS and
explain why this is so, as well as the additional risks that trading when underlying
assets are suspended may pose for investors.
To provide a full explanation of this aspect of the product, an issuer should explain
any discretions it retains as to how it manages positions over halted or suspended
assets, and how it determines when and how it uses these discretions. This should
include disclosure of any discretions the issuer retains to:
 change the margin requirement on a position;
 re-price a position; or
 close out a position.

7

Margin calls

If an issuer meets this benchmark, the PDS should explain the issuer’s policy and
margin call practices.
If an issuer does not have such a policy in place, or one that does not incorporate
all of the elements described above, it should disclose this in the PDS and explain
why this is so.
To provide full and accurate information about this aspect of CFD trading, the PDS
should clearly state that trading in CFDs involves the risk of losing substantially
more than the initial investment. This will ensure the issuer meets its obligation to
include in the PDS information about the significant risks associated with the
product: s1013D(1)(c).
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C

Implementing the disclosure benchmarks
Key points
An issuer of OTC CFD products should use the benchmarks in Section B
on an ‘if not, why not’ basis in meeting its disclosure obligations to
investors: see RG 227.19–RG 227.24. We expect issuers to disclose
against the benchmarks from 31 March 2012. We also expect issuers to
provide existing investors with updated disclosure against the benchmarks
by 31 March 2012: see RG 227.90–RG 227.91.
The benchmarks also reflect information that is material to the purposes of
the issuer’s obligations to provide ongoing disclosure to investors: see
RG 227.102–RG 227.110.
We consider that an issuer should use a dedicated page on its website to
provide regular updates to investors about material changes to the
benchmark information: see RG 227.93–RG 227.94.

Providing upfront and ongoing disclosure
RG 227.90

Table 4:

An issuer of both existing and new issues of OTC CFD products should
disclose against the benchmarks: see Table 4. This is based on our view that
the inherent risks for investors in OTC CFDs mean that information about
these risks is required in both upfront and ongoing disclosures.

Implementing the disclosure benchmarks

Updating existing
investors

By 31 March 2012, an issuer should address the benchmarks on an ‘if not, why
not’ basis in updated disclosure and bring it directly to the attention of existing
investors: see RG 227.92–RG 227.94.

Upfront disclosure for
new investors

All new PDSs issued on or after 31 March 2012 should disclose against the
benchmarks on an ‘if not, why not’ basis: see RG 227.95–RG 227.101.
If there are material changes to the benchmark information while the PDS is
current, the issuer will generally need to issue a new or supplementary PDS. The
issuer should also communicate the information to existing investors who will not
receive the PDS: RG 227.107–RG 227.108.

Ongoing disclosures

If there are material changes to the benchmark information, the issuer should deal
with this in ongoing disclosures. We encourage issuers to communicate this
information to investors as soon as practical.
In the interests of ensuring that existing investors are well informed, an issuer may
also choose to provide regular updates on its disclosure against the benchmarks
in other materials (e.g. monthly or quarterly updates). We recommend an issuer
update investors at least every six months.
Note: We do not regard providing these updates as relieving an issuer of its other
disclosure requirements.

© Australian Securities and Investments Commission August 2011

Page 25

REGULATORY GUIDE 227: Over-the-counter contracts for difference: Improving disclosure for retail investors

RG 227.91

We plan to review updated investor disclosures in this industry sector in the
period from 31 March 2012 to check that this benchmarking information is
adequately disclosed to investors on an ‘if not, why not’ basis.

Updating existing investors
RG 227.92

We expect issuers to provide existing investors with updated disclosure
addressing each of the benchmarks in Section B on an ‘if not, why not’ basis
by 31 March 2012.

RG 227.93

We consider that an issuer should use a dedicated page on its website to
provide regular updates to investors about material changes to the
benchmark information. We think this is the easiest and most practical way
to keep investors up-to-date.

RG 227.94

If done well, website disclosure can be an important resource for investors.
We think good website disclosure has the following features:
(a)

all material information is included on the website;

(b)

an investor can find material information easily and determine its
significance for them;

(c)

any new material information is included on the website as soon as
practicable; and

(d)

information is kept on the website for as long as it is relevant and
appropriate records are kept.
Note: Alternative or supplementary means of updating existing investors might be to
produce a regular (e.g. quarterly) report and send it to investors, or to issue a
supplementary PDS and send a copy to existing investors, or publish it on the website
and notify investors that it is available and how to access it.

Upfront disclosure for new investors
RG 227.95

RG 227.96

All new PDSs issued to retail investors on or after 31 March 2012 should
disclose against the benchmarks in Section B on an ‘if not, why not’ basis.
As described in RG 227.19–RG 227.20, this means that the PDS should state
that the issuer either:
(a)

meets the benchmark (including how it meets the benchmark, where
appropriate); or

(b)

does not meet the benchmark and explain how and why the issuer deals
with the business factor or issue underlying the benchmark in another way.

We expect the PDS to explain in a clear, concise and effective way:
(a)

the issuer’s pricing models; and
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(b)

the nature of trading in CFDs (i.e. that taking a CFD position does not
provide any interests or rights in the underlying assets, that a CFD is a
leveraged product and the potential for entering into margin call is
high).

The role of upfront disclosure
RG 227.97

The Corporations Act requires disclosure in the form of a PDS for an issue
of OTC CFDs to retail investors. The PDS must:
(a)

make specific disclosures, including about the significant risks
associated with holding the product (s1013D); and

(b)

include all other information that might reasonably be expected to have
a material influence on the decision of a reasonable person (when
investing as a retail investor) about whether or not to invest in CFDs
(s1013E).

RG 227.98

Our benchmarks relate to matters that in any event must be disclosed under
s1013D and s1013E. Issues relating to client qualification, opening
collateral, counterparty risk, client money, hedging practices, the ability to
trade when underlying assets are halted or suspended, and margin calls are
all matters that might reasonably be expected to have a material influence on
the decision of a retail investor about whether or not to invest in the product.

RG 227.99

We expect an issuer to disclose against these benchmarks or explain why
they do not. In addition, we consider that s1013D and s1013E require:
(a)

disclosure of these benchmarks and how they have been met;

(b)

a statement that the issuer will continue to meet these benchmarks and
if not, why not; and

(c)

in circumstances where the issuer does not meet these benchmarks,
disclosure of the extent to which they are not met and the reason they
are not met. In some circumstances, not meeting these benchmarks is a
risk that should be disclosed prominently.
Note: A PDS should disclose against the benchmarks in Section B prominently and in
one place (e.g. in the first few pages of the PDS either by a separate section or a clear
and well-referenced table).

RG 227.100

We will consider exercising our stop-order powers under s1020E if we think
there is material non-disclosure or misleading disclosure. We believe that
disclosure against these benchmarks upfront in a PDS promotes compliance
with the requirement that PDSs should be worded in a clear, concise and
effective manner. It encourages comparability and uniformity of financial
measures, and highlights issues that ASIC and industry experts consider
crucial to making an investment decision.
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RG 227.101

Experience suggests that clear, concise and effective PDS disclosure requires
simple and straightforward disclosure of the issuer’s business model. The
issuer should use consumer-friendly tools as much as possible in disclosing
key features and risks, including tables, diagrams and other comparative
features.

Ongoing disclosures
Effective ongoing disclosure
RG 227.102

If there have been any material changes to the benchmark information,
including information about the issuer’s alternative approach to meeting the
benchmarks, the issuer should explain these in ongoing disclosures.

RG 227.103

In a PDS, an issuer makes a number of statements about the benefits of
investment in its product. These statements are part of the basis on which the
investor invests their money, and the investor should be given the
opportunity to monitor the issuer’s performance against those statements.

RG 227.104

Good ongoing disclosure, therefore, plays an important role in helping
investors monitor their investment and evaluate its performance and decide
if and when to increase or exit their investment (provided exit mechanisms
exist).

RG 227.105

An issuer has a number of obligations to make ongoing disclosures to
investors under the Corporations Act: see RG 227.106. Apart from these
legal requirements, we encourage issuers to use the most efficient and
effective methods to regularly communicate key information to investors. As
discussed in RG 227.93–RG 227.94, we think the most effective way of
doing this is via a dedicated page on the issuer’s website that is regularly
used to update investors.
Note: On occasion, more formal communication (such as a supplementary PDS or
s1017B notice) may be required in addition to these other methods of communication:
see RG 227.106.

Legal framework for ongoing disclosure
RG 227.106

An issuer of CFDs has obligations to provide ongoing disclosure to investors
under the Corporations Act, including:
(a)

issuing a supplementary PDS if there are certain material changes to
information in a current PDS; and

(b)

disclosure of material changes and significant events (s1017B).
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Supplementary PDSs
RG 227.107

The benchmarks relate to information required in a PDS under the
Corporations Act. A PDS must be given to prospective investors in various
circumstances: s1012A–1012C. The information in a PDS must be up-todate at the time it is given: s1012J. If there are material changes to the
benchmark information provided by the issuer, a new or supplementary PDS
may need to be released.
Note: Class Order [CO 03/237] Updated information in product disclosure statements
provides an exemption for updated information that is not materially adverse and which
is made available.

RG 227.108

We consider that it is best practice to also make the information in a new or
supplementary PDS available to existing investors (e.g. in a regular investor
update or on the issuer’s website).

Notification of material changes and significant events
RG 227.109

An issuer must give investors notice under s1017B of any material change to
a matter, or a significant event that affects a matter, that would have been
required to be specified in a PDS.

RG 227.110

In our view, ceasing to meet a benchmark is a material issue that should be
covered in notifications to investors under s1017B. When such changes or
events are adverse to investors, notifications generally need to be provided
as soon as practical and, in any event, within three months.
Note: If the change is an increase to fees and costs, under s1017B an issuer must
provide product holders with at least 30 days notice before any increase.
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Appendix: Questions a potential investor should ask
a CFD provider
These questions have been reproduced from ASIC’s investor guide, Thinking
of trading contracts for difference (CFDs)? We suggest a potential investor
should ask a CFD provider these questions, or look for the answers in the
PDS.


What is the financial position of the CFD provider?



What is the CFD provider’s policy on the use of client money?



How does the CFD provider determine the prices of CFDs they offer?



Can the CFD provider change or re-quote the price after you have
already placed your order?



When processing CFD trades, does the CFD provider enter into a
corresponding position in the market for the underlying asset?



If there is little or no trading going on in the underlying market for an
asset, can you still trade CFDs over that asset?



Does the CFD provider let you trade CFDs even if the underlying
market is closed?

For a copy of the investor guide, see ASIC’s MoneySmart website at
www.moneysmart.gov.au/investing/complex-investments/contracts-fordifference.
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Key terms
Term

Meaning in this document

AFS licence

An Australian financial services licence under s913B of
the Corporations Act that authorises a person who carries
out a financial services business to provide financial
services
Note: This is a definition contained in s761A of the
Corporations Act.

AFS licensee

A person who holds an Australian financial services
licence under s913B of the Corporations Act
Note: This is a definition contained in s761A of the
Corporations Act.

ASIC

Australian Securities and Investments Commission

ASIC Act

Australian Securities and Investments Commission Act
2001, including regulations made for the purposes of that
Act

ASX

ASX Limited (ACN 008 624 691) or the exchange market
operated by ASX Limited

client money rules

Collectively, the rules contained in s981A–981H of the
Corporations Act

[CO 03/237] (for
example)

An ASIC class order (in this example numbered 03/237)

contract for difference
(CFD)

Includes references to margin forex and CFD or margin
forex-type products, such as margin commodity products:
see RG 227.1–RG 227.2

Corporations Act

Corporations Act 2001, including regulations made for the
purposes of that Act

Corporations
Regulations

Corporations Regulations 2001

derivative

Has the meaning given in s761D of the Corporations Act

DMA

Direct market access
Note: See RG 227.25(b) for further details.

exchange-traded
CFDs

CFDs traded on an exchange; in Australia, through the
ASX
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Term

Meaning in this document

financial product

Generally, a facility through which, or through the
acquisition of which, a person does one or more of the
following:
 makes a financial investment (see s763B);
 manages financial risk (see s763C);
 makes non-cash payments (see s763D)
Note: See Div 3 of Pt 7.1 of the Corporations Act for the
exact definition.

financial service

Has the meaning given in Div 4 of Pt 7.1 of the
Corporations Act

OTC CFD

A CFD traded as an OTC product, and not on an
exchange

over-the-counter
(OTC) product

A product traded directly between two parties, and not via
an exchange

personal advice

Financial product advice given or directed to a person
(including by electronic means) in circumstances where:
 the provider of the advice has considered one or more of
the person’s objectives, financial situation and needs; or
 a reasonable person might expect the provider to have
considered one or more of those matters
Note: This is a definition contained in s766B(3) of the
Corporations Act.

Product Disclosure
Statement (PDS)

A document that must be given to a retail client in relation
to the offer or issue of a financial product in accordance
with Div 2 of Pt 7.9 of the Corporations Act
Note: See s761A for the exact definition.

reg 7.8.02 (for
example)

A regulation in the Corporations Regulations (in this
example, numbered 7.8.02)

REP 205 (for
example)

An ASIC report (in this example, numbered 205)

retail client

A client as defined in s761G of the Corporations Act and
Ch 7, Pt 7.1, Div 2 of the Corporations Regulations

retail investor

A retail client who trades in CFDs

RG 69

An ASIC regulatory guide (in this example, numbered 69)

s1017B (for example)

A section of the Corporations Act (in this example,
numbered 1017B)
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Related information
Headnotes
benchmark disclosure, client money, collateral, counterparty risk, hedging,
leveraged derivative product, liquidity, margin call, OTC CFDs, over-thecounter contracts for difference, PDS, Product Disclosure Statement, risk,
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Class order
[CO 03/237] Updated information in product disclosure statements

Regulatory guides
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RG 46 Unlisted property schemes: Improving disclosure for retail investors
RG 69 Debentures and unsecured notes: Improving disclosure for retail
investors
RG 166 Licensing: Financial requirements
RG 212 Client money relating to dealing in OTC derivatives

Legislation
ASIC Act
Corporations Act, Div 2 of Pt 7.1, s761D, 761G and 761GA, Div 4 of Pt 7.1,
s766B, Div 3 of Pt 7.6, s912, Div 2 of Pt 7.8, s981A–981H, Div 2 of Pt 7.9,
s1012A–1012D, 1012J, 1013D and 1013E, Div 3 of Pt 7.9, s1017B, Div 7 of
Pt 7.9, s1020E
Corporations Regulations, Sch 10, reg 7.8.02

Report
REP 205 Contracts for difference and retail investors

Investor guide
Thinking of trading contracts for difference (CFDs)?
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SCHEDULE 6
ANALYSIS OF THE STANDARDS WHICH ARE NOT THE SUBJECT OF AUTHORSIATION
AND THEIR PUBLIC BENEFIT

Standard

Description of Standard

Public Benefit

2. RG227 Benchmark
1 – Client
Qualification

Members must maintain and apply a
written client qualification policy in
accordance with RG227 Benchmark 1.
RG227 applies on an "if not, why not
basis"; Standard 2 of the Standards
mandates compliance.
Benchmark 1 of RG227 relevantly
requires that the written policy (a) sets
out minimum qualification criteria that
prospective investors will need to
demonstrate before the issuer will agree
to open a new account; and (b) outlines
the processes the issuer has in place to
ensure that prospective investors who do
not meet the qualification criteria are not
able to open an action. RG227 gives
examples of criteria that a policy should
address
(including
the
investor's
previous experience in investing in
financial products, understanding of the
concepts of leverage, margins and
volatility, the nature of CFD trading,
processes and technologies used in
trading etc).
Over and above RG227 Benchmark 1,
Standard 2 requires members to:
·

·

offer practice systems or equipment
to prospective customers on a costfree and non-obligatory basis; and
set a minimum financial limit (with
reference
to
the
prospective
customer's income or net asset
position or both) for the purposes of
client qualification.

Additionally, if the Member is unable to
open a CFD account for a prospective
customer due to the requirements of the
Standard, the Member may offer further
education to the prospective customer.

1

This Standard mandates RG 227
Benchmark 1, which is designed to
ensure that only investors who have a
sound understanding of the CFD product
can open an account and begin trading.
This Standard is ‘over and above’
Benchmark 2 in that Members are also
required to assist customers by offering
a practice CFD account system to allow
customers to trade on a virtual basis
before proceeding to open an actual FCD
account. This is designed to give
customers a better appreciation of what
is involved in trading before they commit
any funds. This tool provides additional
education and training on the use of CFD
products and provides the customer with
a cost-free, no obligation trial.
The requirement to "set a minimum
financial limit" for the purpose of client
qualification is not an exclusionary
provision (i.e. a clause with the purpose
of limiting or restricting supply to
customers) because the Standard does
not prescribe what the "minimum
financial limit" must be – it merely
requires Members to have one, and
requires that it is referenced to the
customer's income, net asset position or
both. Each Member independently
determines its own "minimum financial
limit" and there is no agreement
between Members as to what the actual
limit is.

Standard

Description of Standard

Public Benefit

3. RG227 Benchmark
2 – Opening Collateral

Members must use only certain collateral
for new accounts, and their PDS's should
explain their policy in this regard.

This Standard mandates RG227
Benchmark 2, which is designed to
ensure Members only accept certain
account opening collateral which is less
likely to expose customers to risk if they
experience trading losses.

The
Standard
replicates
RG227
Benchmark 2 and applies on an "if not,
why not basis".
4. Educational
Material

Describes the types of educational
material which can be used to increase
customers' understanding of CFDs and
what members must take into account in
preparing educational material (eg target
audience, risk warnings etc).

This
Standard
seeks
to
promote
appropriate education of customers and
potential customers about CFD products
but also seeks to ensure that educational
events are not used to sign up
customers. It is ‘over and above’ ASIC
regulatory requirements.

6. Customer
Complaints

Members must promptly address queries
and complaints; including complaints
about compliance with the Standards,
and an initial response must be provided
within 5 working days; a final response
must be provided within 45 working
days. If the complaint has not been
addressed, the complainant will be able
to seek recourse from the Member’s
internal processes and ultimately the
external dispute resolution provider (the
Financial Ombudsman Service).

This Standard is designed to provide
customers with clear benchmarks about
complaints handling and provides that
complaints about compliance with the
Standards will be managed within the
complaints handling procedures provided
for under the relevant legislation and the
Member’s AFSL. This provides an
additional remedy for clients and is
therefore
‘over and
above’ ASIC
regulatory requirements. .

9. Risk Warnings and
Risk Mitigation Tools

Members must provide standardised
written risk warnings as part of their CFD
account application process, which a
prospective customer must agree to
prior to trading in CFDs.

This Standard is designed to ensure
customers understand what the risks are
in trading CFD products and are provided
with risk mitigation tools to limit losses,
which may be particularly important in a
falling or volatile market. There is no
equivalent statutory obligation for CFD
providers to make risk mitigation trading
tools available to clients yet this is
mandated in this Standard.

Members must provide CFD customers
with risk mitigation trading tools.
In accordance with Benchmark 7 of
RG227, Members must maintain and
apply a written policy about margining
practices. The Standard sets out what
should be addressed in policy (but does
not prescribe the terms of the policy).
11. RG227 Benchmark
3 – Counterparty Risk

In accordance with Benchmark 3 of
RG227, Members must have in place
hedging strategies with counterparties

2

This Standard mandates compliance with
Benchmark 3 of RG227, which is
designed to ensure customers are not

Standard

Description of Standard

Public Benefit

- Hedging

that the Member has assessed as being
of strong financial standing and maintain
a written policy.

exposed to inappropriate counter-party
risk by CFD providers.

Members must publish an up to date
hedging policy on their website, and
must ensure that their PDS provides a
broad overview of the nature of hedging
activity they undertake, the risks
associated with CFDs and counterparty
risk.
13. Training and
Competency of
Employees

Members must ensure employees are
competently and adequately trained.
In line with ASIC Regulatory Guide
RG146 "Licensing of Financial Product
Advisers" ("RG146"), compliance with
which is mandatory:
·

·

This Standard mandates compliance with
RG 146 and is designed to promote
appropriate standards and conduct by
advisers of CFD providers.

All customer facing employees or
agents must be accredited or
supervised
in
accordance
with
RG146 and maintain continuing
professional
development,
irrespective of the type of licensing
regime under which the Member
operates.
Accreditation must be through a
training provider listed on the ASIC
Training Register and CPD can be
managed in house or through a
credible third party provider.

14. Employee
Screening

Members
must
undertake
preemployment screening for prospective
employees to the highest possible level
without contravention of applicable
laws. Employee screening must include
ID checks, referee reports and criminal
checks. Members must have a written
policy re employee screening which
includes a requirement for the Member
to obtain for candidates specified ID and
regulatory related checks.

This Standard is designed to promote
appropriate standards of employees of
CFD providers and in particular to reduce
incidences of fraud and/or misconduct by
employees of CFD providers.

16. Business
Continuity

BCM ensures critical business functions
can be maintained or restored in the
event of a material disruption arising

This Standard is designed to ensure that
the business operations and contingency
plans of CFD Providers are viable and are

3

Standard

Description of Standard

Public Benefit

Management ("BCM")

from internal or external events.
Standards set out the components that a
Member's
BCM
framework
must
encompass.

able to be conducted in accordance with
their AFSL and the Corporations Act,
despite market disruption or volatility.
This standard is ‘over and above’ ASIC
regulatory requirements.
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