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Dear Sir/Madam

Third line forcing notification (N961711 - Port Hedland Port Authority

We act for the Port Hedland Port Authority (PHPA).

We refer to the notification lodged by the PHPA with respect to towage arrangements at the
Port Hedland Port on24 October 2012 (N96171) (Notification).

After lodgement of the Notification by the PHPA, the ACCC commenced a public consultation
process prior to making a determination, and invited interested third parties to lodge
submissions with respect to the Notification (Third Party Submissions).

The enclosed submissions are the PHPA's response to the Third Party Submissions
(Responsive Subm ission).

We enclose:

1 a confidential Responsive Submission; this is marked "Restriction of Publication
Claimed" (we request that this confidential Responsive Submission along with its
attachments not be placed upon the ACCC's public register); and

2 a non-confidential Responsive Submission, which has the confidential information
redacted (this is for publication on the ACCC's public register).

The PHPA claims confidentiality with respect to the information that has been redacted in the
non-confidential submissions (as referred to in paragraph2 above) on the basis that it:
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discloses information relating to commercial arrangements (or future proposed
commercial arrangements)with third parties, including BHP Billiton Minerals Pty Ltd
(BHP);

is information provided to the PHPA by BHP and other third parties in the course of
commercial negotiations;

is information provided to the PHPA by BHP by reason of its current commercial
arrangement with BHP; or

is information the diselosure of which could have commercial ramifications for the
PHPA.

contact me or Philippa Honey if you have any questions.

Encl
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Non-Confidential Responsive Submission to the ACCC

Commonwealth of Australia

Competition and Consumer Act 2010 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING . N96171

lntroduction

1 This submission is provided in response to the submissions lodged by interested third
parties in respect of the Notification for Exclusive Dealing (N96171) lodged by the
Port Hedland Port Authority (PHPA) in relation to the towage arrangements at the
Port Hedland Port (Port).

2 The interested third parties which have lodged submissions to date (and which this
submission responds to) are:

2.1 Svitzer Australia (Svitzer);

2.2 Shipping Australia Limited (SAL);

2.3 SMIT Marine Australia Pty Ltd (SMIT);

2.4 National Bulk Commodities Group lnc (NBCG); and

2.5 BHP Billiton Minerals Pty Ltd (BHP).

(collectively the Third Party Submissions).

Need for the licence to be granted to BHP

3 The submissions in opposition to the Notification (being the submissions lodged by
Svitzer, SAL and Smit) have advanced generalised arguments against an exclusive
licence arrangement in relation to towage at the Port (of which an exclusive licence
arrangement does not exist).

4 ln advancing these arguments, the Third Party Submissions have failed to appreciate:

4.1 that the licence being granted by PHPA is for all intents and purposes a

non-exclusive licence and leaves open the opportunity for additional
towage licences to be issued,

4.2 the peculiar characteristics of the Port which are unique to Port Hedland;

4.3 that towage is an integral part of using the Port, and the current fleet of tugs
needs to be upgraded in order to properly provide thls necessary service;

4.4 the magnitude of the risk currently facing the Port in relation to the increase
in vessel movements;
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4.6

the necessary location of the tug haven; and

the timeframe within which this risk needs to be managed.

These issues are clarified and discussed in detail below.

Characteristics of the Port

The submissions made by the third parties fail to appreciate the unique and arduous
characteristics of the Port, which make the towage requirements very specific to
Port Hedland. Accordingly, the Third Party Submissions, to the extent that they make
comparisons to other Australian ports, are unhelpful as these other ports are not
confronted with the same difficulties as Port Hedland.

To put the Port dimensions and characteristics into perspective, the harbour in the
Port and the channels within the harbour do not meet the PIANC minimum design
and characteristics guidelinesl. This is because the Port has evolved over time and
hence ship sizes have increased, thereby making the Port heavily reliant on towage
services.

These specific characteristics of Port Hedland are:

Size of the vessels:

The significant proportion of vessels transporting product from the Port are
large, bulk commodity cargo ships which have very limited manoeuvrability.

Port Hedland can handle vessels up to a maximum size of 340 metres
length overallof the vessel (LOA) and a 60 metre beam, with sailing
draughts in excess of 18 metres.

Approximately 97% of cargo that is transported from the Port is iron ore.

The vessels which transport this cargo are large bulk carriers (known as
"cape size vessels") that are slow to respond to steering and not very
manoeuvrable. This results in a very different risk profile as compared to
other Ports.

Other ports are not confronted with the same volume and size of vessels
that move through Port Hedland. Accordingly, comparisons to other ports

are not helpful as the different operating environment at the Port presents a

different risk profile with far greater consequences in the event of an

incident, than is confronted by other Ports.

Narrow channels:

The channels into the Port are narrow and restricted. This essentially
means that vessels entering and leaving the Port have to be transported
through an extremely narrow entrance channel and manoeuvred through

t 
PIANC describes itself as the global non-pol¡tical and not for profit organisation providing guidance for sustainable

waterborne transport infrastructure for ports and waterways. One of its stated objectives is to promote both inland and
maritime navigation byfostering progress in the planning, design, construction, improvement, maintenance and operation of
inland and maritime waterways. More information on PIANC can be found atwww.pianc.orq.au.
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very narrow bodies of water within the harbour. A map of the Port
demonstrating the restricted entrance and channels is attached.

The channel entrance is 183 metres wide at the narrowest point, where a 5
degree alignment to account for the tide can result in only a 45 clearance
on either side of a vessel.

Due to the narrowness of the channels, in the event of an engine or
steering failure atthe entrance of the channel, there is a 25 second window
in which to rectify the situation before a grounding occurs.

Moreover, given the geographical layout of the Port, the vessels also have
to be under tow for long distances, as compared to other ports. The
vessels are being towed on average for up to 5 nautical miles (with this
expected to increase to 10 miles with the future development of the Port
and once PHPA introduces enhanced escort towage).

These unique channels and waterways create distinctive challenges with
respect to vessel movements and towage.

8.3 Confined turning basins:

The Port also has narrow turning basins in which to rotate the large cape
size vessels. The Port currently has a 650 metre swing basin.

However, when the South West Creek development is finished, the bodies
of water at some points will be no more than 440 metres wide. The tugs
will need to be capable of turning a vessel of up to 300 metres within a 440
metre diameter.

8.4 Winds and tidal currents:

Not only are the vessels at the Port subject to extremely restricted areas in

which to manoeuvre, they are also subjected to strong forces caused by
localised winds and strong tidal currents of about two to three knots.

There are also technical difficulties that confront ingoing and outgoing

Iffi ::i:,i:ä::i'f iiJï#fl "",:J$'ilÏì#i:î:i:lJåiïî;carriers are only able to leave the Port within two four hour periods every 24
hours.

To ensure that maximum throughput is being transported from the Port,

PHPA needs to ensure that the maximum number of vessels leave the Port
on each tide. As a corollary it must ensure vessels are moved in the most
time efficient manner.

Towage requirements

9 The inimitable characteristics of the Port (as set out above) require specific towage
requirements to combat the risks associated with these traits.

10 As set out in PHPA's submissions lodged in support of the Notification, PHPA
completed a towage review in 2009 after two significant incidents occurred at the
Port. The review looked at current and future operations at the Port, with a specific
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focus on general towage capability, escort towage and confined space towage
operations (specifically in South West Creek).

This review identified Rotor Tugs as the preferred option to meet all of these
requirements. As part of this review, extensive simulator testing was undertaken.
This testing demonstrated the unique capabilities of the Rotor Tugs to operate and
manoeuvre in confined spaces as well as their capacity to immediately respond in an
emergency to prevent a grounding. The Rotor Tugs have been risk assessed, and
tested under simulations, to show that they uniquely provide the capabilities and
capacity to service the particular operating environment of the Port.

As set out above, the Port has a uniquely narrow channel, strong cross-currents (due

to the tidal rise and fall) and a towage distance of up to 10 nautical miles long. The
turning circles in some parts of the channel (such as South West Creek) are
extremely tight. The specific design of the rotating rotors in the Rotor Tugs is
essential for turning the large vessels in these extremely narrow watenruays.
Accordingly, the capabilities, speed and manoeuvrability of the RotorTugs have been
assessed as best to manage these characteristics of the Port.

Moreover, the Rotor Tugs required by PHPA (and agreed to be acquired and housed
by BHP) have been purpose designed for the Port to best manage the operational
risks. The base of the standard32lS0T Rotor Tug design has been modified to a
34185T base standard to provide better escort towage performance within the Port
operating environment.

The newly designed 34185T Rotor tug will provide the capabilities to conduct all
operations in the Port, not just limited operations. They provide a higher degree of
manoeuvrability, redundancy2 and operational capability, which was tested during
simulation exercises as well as design and tank testing. Unlike other types of tugs,
they have capabilities in three particular areas of towage required to operate the Port:

14.1

14.2

14.3

harbour towage;

escort towage; and

confined space towage

12

13

14

15

16

Whilst other types of tugs can adequately perform escorting services, they do not
have the same redundancy' that a Rotor Tug has. Rotor Tugs are essential if
something goes wrong at the Port during towage (such as a vessel losing power or
steering) to prevent the vessel from running aground.

The current fleet of ASD tugs have a limited ability to resolve an incident. The current
ASD tugs (due to the type of rotors on the tugs) have a 30 to 35 tonne sideways push

and are, at best, able to operate at50% capacity in certain conditions (such as
increased swell). ln the event of a vessel losing power in the channel, this sideways
push capacity is insufficient to manoeuvre a large cape size vessel to prevent it from

' Thi. r""n. that Rotor Tugs have at least duplicate critical parts so that in the event that one of the parts fails, it is able to
capably complete the assistance in a safe and controlled way. Rotor Tugs have a higher level of redundancy than ASD Tugs
because they possess three propulsion units whereas ASD Tugs only possess two.

t 
¡b¡d
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running aground. Whereas, the Rotor Tugs (as the rotors rotate) are able to operate
at 90% capacity. This offers them the strength required to assist in manoeuvring a

cape size vessel within the necessary timeframe to prevent it from running aground.

Furthermore, due to the narrowness of the watenruays at the Port, in the event of an
emergency (such as an engine failing) the tugs have to be deployed rapidly and
within a 25 second window to prevent the vessel from running aground (and causing
a channel blockage). The Port needs to ensure that they have the most appropriate
tug to deal with such an incident (in terms of speed, strength and manoeuvrability)
and the Rotor Tugs design as been determined to be the most suitable.

Svi2er asserts that this investment in Rotor Tugs is not a necessary requirement and
submits that:

18.1 the same safety and efficiency benefits can be achieved by robust policies
and procedures, safe operating standards and a tried and tested safety
management system; and

the employment of trained and competent tug crews is as (if not more)
important than the tug design itself.

SMIT submits that:

19.1 there is no reason why a competitive towage operator could not supply the
additional fleet in numbers, power and capabilities required;

19.2 there is no evidence supplied to suggest Rotor Tugs are more capable or
more cost effective than other designs; and

19.3 there are several tug designs which may be suitable.

Svitzer's and SMIT's submissions are misconceived and failto appreciate the
magnitude of the risk facing the Port and the necessary (and tested) mitigation
requirements. They also fail to appreciate that PHPA needs to provide the best
opportunity for mitigating against the risk of an incident. This involves:

20.1 robust safety policies and procedures (which PHPA has in place);

20.2 trained and competent crews (which PHPA has in place); and

20.3 the best and most sustainable mechanical means of preventing the risk
(which PHPA is seeking to put in place through the upgrade of the tugs to
Rotor Tugs).

SMIT and Svitzer have only suggested a partial solution to the problem facing the
Port. Allthree aspects (as set out in paragraph 20.1- 20.3) need to be present in the
Port to sufficiently (and most proficiently) address the problem. The implementation
of the first two risk mitigation measures will, however, be futile if the mechanical
means of averting a grounding (the tugs) only have a limited ability to avert a
grounding within the Port.

PHPA fully appreciates the risk facing the Port associated with rising vessel
movements and has undertaken research and due diligence with respect to the
requirements for towage at the Port. These investigations have determined that

1B

19

18.2

20

21

22
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Rotor Tugs provide the best overall capability for the Port, which would not be offered
by alternative designs.

23 This has been a PHPA Board endorsed process and it is critical to the operational
efficiency of the Poft as wellas PHPA's risk management philosophy. From PHPA's
perspective, Rotor Tugs are not optional and any operator in the Port that services
deep draft cape size vessels would be expected to operate Rotor Tugs. This
principle has been applied to BHP and is a compulsory requirement of it continuing
towage operations in the Port (hence the agreed upgrade by BHP).

24 PHPA has certain obligations (as set out in section 30(1) of the Poft Authorìties Act
1999) in regards to the operation of the Port, including ensuring safe and efficient
operations at the Port. PHPA also has a broad discretion to impose conditions under
a licence to, amongst other things:

24.1 ensure that licensees cannot act in a way that may impair PHPA's ability to
discharge these obligations; and

24.2 facilitate PHPA in discharging those obligations.

25 Accordingly, in the event that the towage licence was put to tender, these specifically
designed Rotor Tugs would be a compulsory requirement of that licence (which is the
prerogative of PHPA to impose).

Magnitude of the risk

26 The Third Party Submissions have also failed to appreciate the magnitude of the risk
facing the Port in relation to the towage arrangements.

27 The Port is the largest bulk export Port in the world, currently shipping in excess of
250 million tonnes of iron ore per annum. Due to an unprecedented growth in the
resource sector, this throughput is increasing rapidly and exponentially per year (with
ultimate development capacity of the Port, of 495 million tonnes, projected to be
achieved in 2017118).

28 The risks associated with the increase in vessel movements are also increasing
rapidly and exponentially alongside this increase in throughput. The potential
incidents, which are becoming more imminent with this rising risk are:

28.1 vessels running aground and blocking access to and from the Port;

28.2 vessels losing power and having to be assisted in and out of the harbour
(and prevented from running aground);

28.3 steering failure of a vessel; and

28.4 vessels needing to be moved within tighter sailing windows.

29 Due to the Port's narrow entrance channel, in the event that a vessel runs aground or
loses power in the entrance channel, it will block the entrance and prevent any
vessels from entering or leaving the Port.

30 The Port currently ships in excess of 250 million tonnes of iron ore per annum. At a
current price of $120 per tonne, this equates to about $30.3 billion. On these figures,
the daily value of iron ore being shipped is about $82.2 million.
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31

32

34

35

Plainly, in the event that the entrance channel is blocked for any period of time (even
a short period), this would have catastrophic consequences for the Port, the mining
companies using the Port, the Statea and the national GDPs.

The current tug fleet at the Port is unable to provide the appropriate towage
assistance to mitigate these exponentially increasing risks (as described at paragraph
28 above) and, in the unfortunate event of an incident occurring at the Port, the
current tug fleet does not have the capabilities (in terms of strength and/or
manoeuvrability) to prevent a ship running aground and blocking the channel.

33 Accordingly, without the upgrade to the tug fleet and infrastructure the Port is in an
unacceptable risk position. Consequently, there is a critical and urgent requirement to
upgrade the current tug fleet (and consequently the tug haven) to provide better,
safer, efficient and more capable towage services at the Port as soon as possible.

Location of the tug haven

The primary tug haven needs to be located at Hunt Point. This is because it is the
closest location to the entrance of the channel and, accordingly, the highest risk
aspect of the towage services. Hunt Point is identified on the attached map.

Due to the narrowness of the channel and its entrance and the strong tidal currents,
in the event of a vessel losing power, there is a 25 second window before a
grounding occurs. Accordingly, it is essential that the primary tug haven is located at
the harbour entrance to ensure a rapid deployment of tugs to a vessel in distress.

36 Pursuant to the relevant State Agreement, BHP has certain rights in relation to the
harbour and harbour development at the Port6.

The area

A considerable parcel of land is required to conduct a towage servicing business.
This is because, along with the construction of a tug haven, a significant amount of
associated infrastructure needs to be built to provide the towage service. This
includes (but is not limited to):

37

37.1

37.2

37.3

37.4

maintenance facilities;

stores;

spare parts storage;

fuelling services;

o 
Giu"n that the State generates income of 7o/o in royalties.

u 
GDP i, the market value of all officially recognised final goods and serv¡ces produced w¡thin a country in a given period of

time. The GDP is affected by Australia's exports. Given that mining is such a significant proportion of exports (and Port
Hedland is a significant proportion of those mining exports - with 20% of the iron ore market being exported through the Port),
an incident effecting export for any period of time from the Port could have ramifications for the GDP.

6 
lron Ore (Mount GoldsworThy) Agreement Act 1964, clause 5(2XaXBXi)

of land at Hunt Point subject to BHP's lease is identifìed on the attached map.
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42

43

44

37.5 access roads; and

37.6 offices and housing for staff.

38 Accordingly, the land surrounding the tug haven also needs to be utilised by the
towage operator in order to provide the tug services. For the reasons outlines in
paragraph 36 above, there is no land available other than the land leased to BHP at
the earmarked primary tug haven location at Hunt Point.

39 As BHP holds a long term lease over this area of land at Hunt Point, it is essential
that BHP be granted the licence in order to operate the towage service from this
location, as no other entrant would be able to develop this land.

40 Additionally, the tug pen at Hunt Point allows for towage to be provided to the Outer
Harbour, which will eventually be constructed by BHP. As it will be BHP entities
operating from the Outer Harbour, it is necessary that the tug haven being operated
by BHP be located at Hunt Point.

Timeframe to address risk

Given the magnitude of the risk facing the Port, the limitations associated with the
current fleet of tugs need to be rectified as a matter of urgency. Delays in supplying
the tugs, tug haven and associated services will put the Port at a rapidly rising risk.

The Third Party Submissions suggest that either:

42.1 the licence should be put out to tender; or

42.2 the decision in relation to towage should not be made until the feasibility
study is undertaken by the Port.

These submissions fail to appreciate the urgency associated with mitigating the
current risks and the implications of a channel blockage.

A tender process, by PHPA's estimates, would take a significant amount of time (of
about four to five years minimum) to conduct:

44.1 first, it would take approximately six months for PHPA to determine the
scope of the tender and the towage licence (along with obtaining board
approval for the tender);

44.2 second, because of the nature of the licence, the type of engineering
required and the scale of the investment, it would then take approximately
12 months minimum for an interested towage operator to compile its offer
(including considering engineering, costs etc) including obtaining its board's
approval for such a signifìcant investment;

44.3 third, it would then take approximately six to nine months for PHPA, its
board and the minister to consider and evaluate the tenders and determine
which licence to grant;

44.4 finally, once the licence was granted, it would then take the successful
operator about two to three years (minimum) to be in a position to
commence towage operations (including undertaking full engineering and
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designs, arranging funding, arranging sub-contractors, constructing the tugs
and the tug haven etc).

Therefore, in the event that PHPA decided to put the towage licence out to tender it
would not be until at least 2017118 that the Port had an operator running the towage
service with the necessary capabilities. By this time, it is estimated that the Port will
be operating at about 495 million tonnes of throughput (its ultimate development
capacity and double its current throughput). ln light of the exponentially increasing
risks associated with the increase in throughput, PHPA is cannot sensibly wait until
2017118 in order to address these hazards facing the Port.

The grant of the licence to BHP is going to significantly speed up the implementation
of PHPA's risk mitigation strategy. This is due to the following reasons:

46.1 BHP has already undertaken the process of design and engineering of the
tug haven and Rotor Tugs;

46

46.4

46.5

46.6

I
BHP has current towage crews, which are already trained, knowledgeable
and experienced with regards to the unique Port conditions;

BHP already has access to and
environmental approvals for, the development of the area of land where the
tug haven is to be constructed;

BHP has proposed to undertake a staged development (which has already
commenced) in upgrading the tug fleet and the tug haven:

46.6.1 two Rotor Tugs have already arrived at the Port;

46.6.2 one more Rotor Tug is expected to arrive in January 2013;
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48

This staged development by BHP means that Rotor Tugs are already operating within
the Port, allowing the Port to develop capacity and be in a position to resolve an

incident much sooner than if the licence was put out to tender.

Fufther, given the urgency of the towage situation at the Port, PHPA does not have
the luxury of being able to wait for a feasibility study to be completed to ascertain
whether the Port can support more than one towage operator. Action needs to be

taken immediately to mitigate the increasing risks associated with the increase in

vessel movements. Once the feasibility study is concluded, and PHPA has the
opportunity to consider the findings as to the need for and/or ramiflcations of granting

further towage licences, then it will be in a position to make a decision as to further
towage operators at the Port (for both the cape size vessels and smaller, non-tidally
constrained vessels).

The submissions lodged by PHPA in support of the Notification make it abundantly
clear what PHPA's requirements are in terms of a towage operator (for all towage
operators, currently and in the future), being:

49.1 the upgrading of the tug fleet to Rotor Tugs;

49.2 the construction of a tug haven to house the Rotor Tugs; and

49.3 this investmenUupgrade being completed as soon as possible to mitigate
against the rising risks facing the Port with respect to the increase in vessel
movements.

50 PHPA recognises that it takes time and considerable expenditure for a prospective

towage operator to assess and plan a proposal to put to the Port in relation to
operating a towage service at the Port. However, none of the detractors have even
indicated a preliminary willingness to commit to the investment required by PHPA (in

terms of upgrading the tug fleet to Rotor Tugs, constructing a tug haven and within
the compressed timeframes needed).

51 PHPA is seeking to provide the best opportunity to manage the increasing risk
associated with towage in line with the 2009 Towage Review. This risk needs to be

mitigated against as soon as possible. Granting the licence to BHP offers the fastest
and most suitable (and at present only) solution available to PHPA.

Non-exclusivity of the towage licence

52 The risk of damage to the Port in the event of an incident is so great (to the Port, the
users of the Port and the State) that this risk needs to be addressed as soon as
possible. The only current option available to the Port is to grant the licence to BHP
in order for it to make the critical investment of upgrading the tug fleet and the tug
haven.

53 Svitzer submit that "where BHP will not invest unless a 25 year licence is granted" is

in effect an exclusive licence. This submission is misconceived. A towage operator
at the Port is unable to operate without a licence. Accordingly, BHP is unable to
invest in upgrading the tug ffeet and tug haven to operate the towage services without
the benefit of a licence from PHPA. Moreover, a25 year licence is sought by BHP to
provide a degree of certainty to warrant the significant capital investment required to
be made with the grant of the licence. Any towage operator seeking to enter the Port

49
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54

55

and start up towage operations would also seek a long term licence to justify the
significant capital expenditure associated with entering the market.

PHPA recognises that as tonnage volumes grow and the Port expands there is likely
to be a need for a second towage operator at the Port. Accordingly, the Port does not
intend on granting BHP exclusive rights in relation to towage, and the proposed

licence is expressly, for all intents and purposes, a non-exclusive licence.

The Third Party Submissions argue that if BHP is granted the licence, even if the
feasibility study reveals that the Port can support an additional towage operator, a

new entrant would be shut out of the market (in effect resulting in an exclusive
licence).

This is notthe case. Even if the licence is granted to BHP, there are alternative
locations for a new entrant and potentially an available market, which is the very

subject of the towage feasibility study that PHPA is investigating.

Although the primary tug haven needs to be located at Hunt Point, as this is the
closest location to the entrance of the harbour to ensure the rapid deployment of tugs
to a vessel in distress in an emergency, in the event that a second operator sought to
enter the Port, there are three available locations for it to build a tug haven (apart

from Hunt Point), being:

56

57

5B

57.1

57.2

57.3

58.1

58.2

BHP's towage service is intended to service the current market of large cape size
vessels. However, as the Port expands additional operators are likely to be required

to:

Lumsden Point;

South West Creek; and

Anderson Point (if it was a service provider aligned with Fortescue Metals

Group Limited).

service the smaller and general cargo vessels; and

potentially service part of the market for the non-BHP large cape size
vessels.

59

60

The number of general cargo vessels are growing rapidly, they are more easily
managed, not tidally constrained and they can be located at the end of the harbour.

There are currently four common user berths within the Port which service general

cargo. Moreover, there is further proposed development for two more general cargo
berths at Lumsden Point. Accordingly, the expansion of (and market available for)
general cargo is likely to be very significant in upcoming years.

PHPA also projects that with the expansion of the Port, BHP's market share will
decrease (from about 71%lo potentially about 50%). Accordingly, there is potentially

an available market to service the non-BHP cape size vessels in the future.

As set out in PHPA's submissions in support of the Notification, PHPA is in the
process of undertaking a feasibility study to determine whether, at what stage and in

what circumstances the Port can support an additional towage operator. Untilthe

61

62
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67

study is completed, PHPA is not in a position to make any final decisions (or grant)

any additional towage licences.

63 Although, PHPA's submissions state that PHPA does not currently intend on granting

any further licences for the provision of towage services at the Port, this does not
mean that the Port will not grant an additional licence when it is feasible and in the
best interests of the Port to do so.

Other subm¡ss¡ons ra¡sed by third part¡es

64 To the extent that the Third Party Submissions have not been addressed above,
PHPA responds to the remainder of the key arguments raised by the third parties

below.

The price charged for towage is high as compared to other Australian ports (SMIT)

65 SMIT submits that the current price charged for towage at the Port is about $104,000
per vessel call (based on 4 tugs), which is high as compared with other Australian
ports. This is a blanket assertion and is not supported by any helpful comparative
evidence, metrics or reliable data.

66 As PHPA is not privy to the pricing structure of BHP's towage services, PHPA is
unable to make substantive submissions on this issue.

However, what PHPA can submit is that there are factors associated with the
characteristics of the Port which are likely to contribute to the comparatively high price

for towage. Specifically:

67.1 the significant proportion of vessels are large, bulk commodity cargo ships,

accordingly there is a requirement to have a minimum of three tugs in place

to tow the vessel;

67.2 the distance in which the tugs have to tow the vessels is very large (up to
10 nautical miles) as compared to other Ports;

67.3 the high costs associated with employment (such as wages, housing and

cost of living etc) in the Pilbara; and

67.4 the high cost of maintenance facilities, stores and spare parts storage.

Due to the unique characteristics of Port Hedland, PHPA manages a high cost port.

Without a detailed feasibility study, the Third Party Submissions are not able to
compare the costs associated with towage at Port Hedland, with the costs of towage
at other Ports (either nationally or internationally).

To put Port Hedland into perspective, the vessels being towed at the Port at $104,000
(assuming that this figure is correct) transport on average $25 million worth of cargo
per shipments. Therefore, the towage charged relative to the overall value of the
commodity being exported is relatively insignificant, equating to 0.416%.

t 
Thi, i. based on the assumption that it is a bulk cape size vessel carrying about 200,000 tonnes of iron ore at $120 per

tonne.
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SMIT's submissions contain no assessment or comparison as to the value of the
cargo being exported from other ports, the size of the vessels being towed, the
distance in which vessels are being towed, the risk factors associated with towage at
those other ports or any other comparative factors. Accordingly, SMIT's submission
that the price charged for towage is "high" is unhelpful and misinformed.

It is pertinent that no users of the Port have complained about the cost of towage.

ln the event that a new operator entered the Port, they would be placed in the same
commercial environment and BHP. Any towage operator needs to operate within the
unique environment at the Port and must comply with the conditions of the Port which
contribute to high costs and, consequently, high prices charged for towage.

The reason that BHP will have cost sav¡ngs with established infrastructure is unclear

As set out in PHPA's submissions in support of the Notification, BHP has been the
towage service provider at the Port for over 25 years. Accordingly, it has well
established infrastructure at the Port (and the costs savings associated with this).

Whichever operator is granted the licence to operate towage at the Port (whether it is
BHP or a different entity) it will be required to make the significant investment of
building the purpose designed Rotor Tugs and constructing the new Tug Haven to
house them. This is going to be the substantive proportion of the investment required
to set up operations.

However, a completely new entrant will be required to incur costs in setting up
operations that would not need to be incurred by BHP. These include:

75.1 training staff in the unique conditions of the Port;

75.2 setting up housing for staff;

75.3 setting up offices at the Port;

75.4 building access roads and other supporting infrastructure;

75.5 setting up fuel services; and

75.6 maintenance facilities, stores and spare parts storage.

76 Not only will this further infrastructure result in potential costs which will be passed on
to customers, more importantly, the construction of the above infrastructure will also
result in potential delays in establishing operations at the Port (which the Port cannot
afford due to the urgency to mitigate the risks associated with towage).

The market will dictate whether the Port can support an additional entrant

SAL submits that as the market will dictate whether the Port can support an additional
entrant, there is no need for PHPA to undertake a study as to whether the Port can
support an additional towage service provider.

PHPA has certain obligations (as set out in section 30(1) the Port Authorities Act
1999) in regards to the operation of the Port, including:

78
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78.1 to facilitate trade within and the Port and plan for future growth and
development of the Port;

78.2 undertake activities for the economic benefit of the State;

78.3 control business and other activities in the Port; and

78.4 be responsible for the safe and efficient operation of the Port.

PHPA understands that the Competition and Consumer Act 2010 is a piece of federal
legislation and accordingly that, in the event of a conflict with state legislation (such
as the Poft Authorities Act 1999), the federal legislation prevails to the extent of the
inconsistency. However, in PHPA's view no conflict arises between the two pieces of
legislation, particularly because the applicable provisions of the Competition and
Consumer Act 2010 do not convey the impression that competition issues were to
prevail over and above other grave public interest issues, such as safety.

ln this regard, express provision is found within the notification process under the
Competition and Consumer Act 2010 thal the ultimate assessment (as to whether to
grant immunity with respect to the potentially anti-competitive conduct) is to be based
on a public interest test.

It is not in the public interest to have a port with a highly competitive towage service
with heightened safety issues. lncidents of the kind for which the Port is at risk
indubitably, if they capitalise, will have deleterious effects on the users of the Port and
the State. The effects are not merely financial.

lnadequate towage services that have a limited ability to mitigate the identified rising
risk presents an unacceptable safety risk to individuals involved in Port operations
(such as vessel crews and tug operators) at the time of a particular incident (say, a
grounding) and in the clearing up/rectification phase. Serious injury, and even loss of
life, is not an unrealistic possibility. Preventing serious injury or loss of life, as well as
the detrimental financial damage which could be occasioned to the users of the Port,
the State and/or other stakeholders should prevail over competition issues, which
although important, are secondary to issues of safety.

ln addition, if the Port offers competitive towage services to the detriment of safety
practices, this will affect the viability of the Port and the towage operators. Secondly,
the PHPA would be remiss if it were to issue additional licences without regard to the
ability of the market to sustain multiple towage operators. This is because if any one
of those additional operators failed, then the PHPA would be confronted with a
situation where the remaining towage services available within the Port were
inadequate to meet the Port's towage needs.

PHPA's functions and obligations may not be best served by allowing market forces
to determine service provision, pricing and competition. Even if the market could
support another entrant, PHPA needs to determine whether this is in the best
interests of the Port. ln particular, PHPA needs to consider the risk management
associated with growth and development of the Port.

The feasibility study is also required to ensure the viability of a new entrant as the
interests of the Port and its users are best served by ensuring continuity of services in
the longer term, and having a viable operator is critical to this objective.
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86 Given the specific design requirements for the Rotor Tugs, the towage equipment is
not overly mobile and it cannot easily be re-located to other ports or sourced from
other ports. Further, the required investment in the tug haven and berths is immobile
capital. Both of these represent significant sunk costs that may need to be written off
should a second operator not prove viable.

87 PHPA is responsible for considering what is required for viability of a new entrant, the
licence conditions that would be needed to minimise risk to Port operations in the
eventuality of the financial failure of that entrant and what general operating rules
need to be applied to both operators to ensure efficient operations. PHPA needs to
understand these and the need for and/or ramification of allowing additional towage
operators at the Poft, prior to granting further licences.

A new entrant would be able to offer improved operational efficiencies

88 Svitzer submits that a new entrant would be able to offer improved operational
efficiencies for other (non-BHP) customers of the Port and thereby boost overall port
efficiency and throughput.

89 lt is impossible for someone not familiar with the characteristics of the Port to make
this assertion. Moreover, Svitzer's submission is a broad-based statement
unsupported by facts or evidence.

90 The ability for a new entrant to offer improved operational efficiencies is limited 9and
in PHPA's view, is likely to lease to operational inefficiencies). PHPA controls all
vessel movements and towage allocation. This is done in accordance with strict and
pre-determ i ned protocols.

91 Due to the tidal constraints at the Port and the tight windows of opportunity for vessel
movements in and out of the Port, PHPA ensures that vessels are moved as
efficiently and quickly as possible. ln the event that there was a second operator at
the Port, PHPA would need to impose cross-hire arrangements on the towage
operators and the allocation of these tugs would be controlled by PHPA. ln light of
these controls, there would be a limited ability for a second operator to independently
improve operational efficiencies.

Conclusion

92 The magnitude of the risk facing the Port in relation to towage needs to be mitigated
against as a matter of urgency.

93 The Port has undertaken significant investigations in relation to the best possible
option for alleviating these risks. The course of action identified is for the current fleet
of tugs to be upgraded to Rotor Tugs.

94 PHPA is not in a financial position to personally make this necessary investment.
Accordingly, the fastest (and currently only) option available to PHPA is to grant the
proposed towage licence to BHP in order for it to upgrade the tug fleet and construct
the new tug haven.

95 The grant of this licence to BHP is non-exclusive. PHPA is currently in the process
of undertaking a feasibility study in relation towage to ascertain whether it would be in
the best interests of the Port to grant an additional towage licence (and at what stage
and under what conditions).
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Until this study is undertaken, and PHPA has an opportunity to consider and
understand its findings, PHPA is not in a position to grant further towage licences at
the Port (this would not be in compliance with PHPA's obligations under lhe Poñ
Authorities Act).

lf this study indicates that a further towage operator is needed in the Port, once the
scope of the licence is determined, PHPA will test the market and put this licence out
to tender.

However, due to the magnitude of the risk of an incident occurring, and the
catastrophic consequences in the event of an incident, PHPA does not have time to
delay its mitigation strategy until this feasibility study is undertaken.

PHPA fully appreciates that there may be a potential need for an additional towage
operator at the Port. PHPA seeks the Notification to stand to allow PHPA to alleviate
the current risk facing the Port and time to appropriately consider the need for an

additional towage operator.

19 November 2012
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