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The ACCC proposes to grant authorisation for ten years to enable the councils, 
collectively known as the Inner-Sydney Waste Management Group, to jointly 
tender and negotiate for waste processing services for dry recyclable material, 
and enter into contracts that adhere to the terms and conditions resulting from 
that joint tender.   

The application for authorisation 

1. On 31 January 2013 Burwood Council, Ashfield Council, Auburn Council, City of 
Canada Bay Council, Leichhardt Council and Strathfield Council (collectively 
known as the Inner-Sydney Waste Management Group) lodged an application 
for authorisation (A91352) with the ACCC. 

2. The Inner-Sydney Waste Management Group (ISWMG) is seeking authorisation 
to jointly tender and contract for the processing of residential dry recyclable 
material (DRM) (the Conduct).  The processing services will be carried out at a 
materials recovery facility (MRF) operated by the winning tenderer. 

3. The ISWMG is seeking authorisation for ten years. 

4. Upon lodgement of the application, the ISWMG also requested interim 
authorisation to allow tenders to be requested and evaluated prior to the expiry 
of the existing contract (30 September 2013).  The ACCC granted interim 
authorisation on 27 February 2013.1  

Background 

The ISWMG and DRM 

5. The six councils that make up the Inner-Sydney Waste Management Group are 
located in Sydney’s inner and inner-West suburbs (See Appendix A).  Key 
statistics for the councils are compiled in Table 1. 

Table 1: Key ISWMG statistics 

 
Ashfield Auburn Burwood 

Canada 
Bay 

Leichhardt Strathfield TOTAL 

2011/12 
DRM tonnes2 

3,991 3,684 2,945 8,395 7,362 3,054 29,431 

Population3 41,214 73,738 32,423 75,763 52,198 35,188 310,524 

6. Under the Local Government Act 1993 (NSW), councils are responsible for the 
collection and processing of waste materials at residential properties within their 
geographic boundaries.  Broadly, there are three categories of residential waste 
material collected by councils: landfill, dry recyclable material (DRM), and 

                                                
1
 The ACCC’s reasons for granting interim authorisation are available on the public register for 

this matter www.accc.gov.au/authorisationsregister  
2
 Statistics taken from ISWMG application. 

3
 All statistics from 2011 Census data, Australian Bureau of Statistics (accessed on 30 April 

2013)  

http://www.accc.gov.au/authorisationsregister
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organics and compostable waste.  Each category of waste materials is 
processed differently. 

7. DRM consists of paper and cardboard products, glass, plastic, ferrous metal, 
non-ferrous metal, and liquid paper board. 

8. Recycling of DRM is a three part process:  

i. DRM is collected from council residents and delivered to a materials 
recovery facility (MRF).  Once deposited at an MRF, the DRM becomes 
the property of the MRF. 

ii. The MRF processes (e.g. screens and sorts) the DRM into streams of 
specific material types (plastics varieties, aluminium, steel, paper and 
cardboard, etc).   

iii. The sorted DRM is sold by the MRF to other businesses who use it as an 
input in their production process.  Any material that is not suitable for 
resale is referred to as “contamination” and is disposed to landfill. 

9. The ISWMG is seeking authorisation to collectively tender for the services in 
part (ii) of the process only.  Councils will continue to make individual 
arrangements for the kerbside collection of DRM. 

10. The ACCC understands that there are typically two monetary components to a 
contract for the services set out in part (ii) above:  a “gate fee” and a 
“contamination charge”:        

 Gate fee:  The per tonne price paid by councils to the MRF for receiving 
DRM.  Gate fees can be positive or negative (negative meaning that the 
MRF pays the councils for their DRM).4  Historically, gate fees in NSW 
have been positive, though the ACCC understands that the gate fee 
resulting from the current tender may be negative. 

 Contamination charge:  The gate fee can be augmented by a charge on 
the amount of contamination in the DRM delivered to the MRF; the 
higher the level of contamination, the higher the contamination charge.  If 
gate fees are positive, higher contamination councils pay more per tonne 
for MRF processing.  If gate fees are negative, higher contamination 
councils receive a lower price per tonne from the MRF. 5 

11. The MRF may also reject DRM that has a sufficiently high level of 
contamination.  The ACCC understands that this rejection threshold is often as 
low as 12-15 per cent. 

12. Each prospective tenderer will submit bids in the form of a schedule of gate fees 
and rates for bands of contamination.  The councils will assess the bids and 
negotiate a contract with the selected tenderer. 

                                                
4
 Negative gates fees are common in Victoria, where MRFs sometimes pay $50 or more for each 

tonne of DRM they receive. 
5
 Contamination rates in DRM are measured regularly by the NSW Environmental Protection 

Agency, who randomly sample kerbside DRM across councils. 
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13. The current DRM contract is serviced by Visy, who is likely to bid in this tender 
process.  Visy and SITA are the two largest players in the market and both have 
multiple MRFs located close to the ISWMG councils.  Polytrade also has MRFs 
capable of servicing the inner-Sydney region.  The ACCC understands that a 
number of other DRM processing service providers are targeting Sydney 
contracts, and some have begun the planning and construction of new MRFs. 

Previous authorisations 

14. Over the past 15 years, the ACCC has considered a number of similar 
authorisation applications for joint tendering and contracting for waste 
management services, including from the ISWMG.6  These applications have 
generally come from groups of councils in Sydney (such as the Southern 
Sydney Regional Organisation of Councils, and the Northern Sydney Regional 
Organisation of Councils), and groups of councils in regional NSW and 
Queensland.  The ACCC has granted authorisation to each of these applications 
with terms ranging from 7 to 20 years. 

Submissions received by the ACCC 

15. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process.  

16. The ACCC sought submissions from 25 interested parties potentially affected by 
this application, including waste management companies and nearby councils. 
The ACCC received two submissions:  

i. Veolia Environmental Service, a waste management company that is 
considering constructing an MRF in Sydney, was supportive of the 
councils’ decision to collectively tender for MRF processing but raised 
concerns over the timeframe of the tender.  This concern is discussed in 
paragraph 23.  

ii. The Waste Contractors & Recyclers Association of NSW (WCRA), an 
industry association, supported the proposed conduct on condition that it 
conformed to a number of codes of practice regarding timeliness, 
environmental damage mitigation, and competitive tendering.  In 
response, the ISWMG confirmed that their process complies with all the 
conditions cited by WCRA. 

Area of competition 

17. The ISWMG submits that MRFs within the metropolitan region of Sydney are 
likely to be able to service the councils.  They note that Visy, SITA, and 
Polytrade all have multiple MRFs capable of servicing this region already.   

                                                
6
 For example, on 6 November 2002, A30205 was granted to the ISWMG (and the City of 

Sydney Council) to collectively tender and contract for DRM processing services for 10 years. 
The contract that resulted from this tender expires on 30 September 2013. In addition, on 29 
October 2008, A91096 was granted for 10 years to the ISWMG to jointly tender and contract for 
regional transfer, processing and disposal of food and garden organics.  
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18. The ISWMG submits that the relevant market for assessing the conduct should 
also be restricted to DRM waste processing services as there is no 
substitutability between DRM processing and other forms of waste processing. 

19. The ACCC does not consider that it is necessary to precisely identify the 
relevant areas of competition in assessing these applications.  However, the 
ACCC agrees with the ISWMG that the relevant areas of competition likely to be 
affected by the proposed Conduct are those for the provision of DRM processing 
services in the Sydney metropolitan area.  The ACCC notes that the cost of 
transporting DRM means that MRFs located further away from the area covered 
by the ISWMG are less likely to be effective substitutes for more proximate 
MRFs. 

ACCC evaluation 

20. The ACCC’s evaluation of the proposed Conduct is in accordance with the 
relevant net public benefit tests7 contained in the Act. In broad terms, under the 
relevant tests the ACCC shall not grant authorisation unless it is satisfied that 
the likely benefit to the public would outweigh the detriment to the public 
constituted by any lessening of competition that would be likely to result. 

21. In its evaluation of the effect of the proposed Conduct, and the public benefits 
and detriments likely to result, the ACCC has taken into account: 

 the supporting submission and additional information provided by the 
ISWMG.8 

 the two submissions received in response to the ACCC’s public 
consultation, which were broadly supportive of the proposed conduct 
(see paragraph 16).  

 the likely alternative future without the conduct.  In particular, the ACCC 
considers that without the proposed Conduct the councils would each 
tender for DRM processing services independently. 

 the relevant areas of competition likely to be affected by the proposed 
Conduct (see paragraphs 17-19).   

 The ten year authorisation period requested. 

Public benefit 

ISWMG 

22. The ISWMG submits that there are numerous public benefits from the proposed 
Conduct, including: 

a) Reduced air and noise pollution through collection vehicles depositing at 
a proximate MRF if a new facility is constructed.    

                                                
7
 Subsections 90(5A) and 90(5B), 90(6) and 90(7).  The relevant tests are set out in 

Attachment A. 
8
 The additional information was provided in response to an ACCC information request. 
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b) Improved service logistics across the region through a reduction and 
optimisation of the number of DRM collection vehicles and increased 
service capability. 

c) Maximised recovery of DRM and minimised disposal to landfill of 
reusable DRM material through a new or optimised MRF operation. 

d) Conservation of resources through optimised recovery of materials.   

e) Service delivery improvements through coordinated contract 
management. 

f) Cheaper services for ratepayers through consolidated tendering. 

g) The combination of Councils tendering and contracting using the same 
contract terms allows council to negotiate a better deal in terms of 
finances and services than they would individually.  The Councils have 
selected to participate in this arrangement voluntarily as they see a 
significant community benefit in doing so.  

Submissions 

23. Veolia submits that the proposed timeframe for the tender is too short to allow a 
new entrant to develop the required infrastructure to effectively compete in the 
tender.  Accordingly, Veolia questions the likelihood of any public benefits 
arising from the entry of a new market participant and/or the construction of a 
new MRF. 

24. In response to Veolia’s submission, the ISWMG suggested that the proposed 
timeframes for the tender were standard in the industry, and that a new entrant 
could organise interim arrangements while it constructed a MRF.9  Furthermore, 
the ISWMG submitted that the timeframe for the tender cannot be extended as 
the current contract for DRM processing expires on 30 September 2013. 

25. The ACCC considers that it would likely be unfeasible to accommodate the 
process of planning and constructing a MRF into the tender timeframe, and that 
MRF operators looking to compete for inner-Sydney DRM would need to plan 
their entry well in advance.  However, the ACCC understands that the expiry 
dates for council DRM contracts are known to industry participants, meaning 
accurate forward planning should be possible. 

ACCC 

26. The ACCC considers that the proposed Conduct is likely to result in some public 
benefit by: 

a) Transaction costs savings.  The process for tendering for waste 
management services in NSW is not trivial.  A range of governmental 
and legal documents and assessments must be prepared for the tender.  
Government supervision, via the NSW Environmental Protection Agency 
and an independent Probity Auditor, is ongoing throughout the tender.  

                                                
9
 The ACCC understands that interim arrangements in the industry are not uncommon, and can 

take the form of a Transfer Station (where DRM is delivered and then packaged for transport to a 
more distant MRF) or sub-contracting DRM processing to another company’s MRF. 
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After the tender is concluded, negotiating and contracting with the 
winning tenderer is also likely to be an administratively complex task.  
Therefore the transaction costs are lower where a single process is 
employed, relative to a situation where each council conducts its own 
individual process. 

b) Better purchasing power for councils participating in the collective 
tender and subsequent contractual negotiations.  The potential to 
win one large contract (rather than having to bid for multiple small 
contracts) is likely to induce more competition from MRF operators to 
service the councils.  Similarly, a single negotiation between the ISWMG 
and the winning tenderer represents a stronger bargaining position for 
the councils compared to each negotiating individually.10  This may 
facilitate the councils receiving a lower cost and/or higher level of service 
than they would otherwise have been able to obtain.  Such benefits may 
arise in the form of better prices (e.g. for the gate fee) and more choice 
for how councils use the MRF’s services (e.g. a greater ability to ensure 
a DRM collection and delivery schedule that is optimal for council 
residents). 

c) The reduced operational risk face by MRF operators from receiving 
DRM tonnages across the ISWMG.  The operational capacity, staffing 
resources, and other provisioning decisions that MRF operators need to 
make are largely dependent on the volume and timing of DRM arriving at 
their MRF.  Accordingly, a diverse portfolio of DRM sources is likely to 
reduce operational risk—and therefore costs—at the MRF.  These cost 
savings should be reflected in the prices offered to the ISWMG in the 
tender. 

Public detriment 

ISWMG 

27. The ISWMG submits that the proposed Conduct is unlikely to result in any public 
detriments. 

28. In addition, the ISWMG refers to the potential public detriments that were 
discussed in the ACCC’s final determination document from the councils’ 2002 
application for authorisation; namely: 

a) An increase in the price of DRM. 

b) Lower than expected quantities of DRM. 

c) Higher transport costs due to facility location. 

The ISWMG notes that the ACCC granted authorisation after dismissing these 
potential public detriments as unlikely to arise.  The ISWMG further submits that 

                                                
10

 The ACCC notes that the ISWMG is not a legal entity and thus each council will sign an 
individual (bilateral) contract with the winning tenderer.  However, the ACCC understands that 
those bilateral contracts will be uniform and will contain the terms and conditions collectively 
negotiated between the ISWMG and the winning tenderer. 
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there has been no evidence of any of these detriments being realised since 
authorisation. 

ACCC 

29. The ACCC considers that the proposed Conduct is unlikely to result in public 
detriment for the following reasons: 

a) The MRF industry in Sydney has become increasingly competitive in 
recent years, with expanded MRF capacity and market entry.  The ACCC 
expects further growth in DRM volumes (fuelled by population growth, 
better sorting technologies, and higher landfill charges increasing the 
incentive to recycle appropriate materials) will lead to further expansion 
of the MRF industry and continue to provide opportunities for competitive 
entry. 

b) The tender is unlikely to give the chosen MRF operator a significant 
ongoing competitive advantage because: 

 the volumes of DRM generated by the ISWMG, even when 
aggregated (approximately 30,000 tonnes, as per Table 1), do 
not make up a significant proportion of Sydney’s total DRM.  Total 
DRM collected by councils11 in the Sydney Metropolitan Area 
(SMA) in 2009-10 was approximately 415,000 tonnes.12  
Furthermore, the ACCC understands that all existing MRFs in 
inner-Sydney have significantly higher capacity than 30,000 
tonnes per year.  Therefore, regardless of whether an existing or 
new MRF is chosen, the winning MRF is likely to face competition 
for additional DRM customers.  

 the number of councils involved in the tender does not make up a 
significant proportion of available DRM contracts in Sydney.  
There are 38 councils in the SMA that collect kerbside DRM from 
their residents.  Of these 38, some contract for MRF services 
individually while others (such as the six in the ISWMG) contract 
collectively.  Contracts for council DRM become available 
regularly as existing contract terms expire. 

c) The arrangements are voluntary in nature.  The ISWMG is not a legal 
entity and participating councils are members of the group by choice.  If 
the collective tender resulted in a contract offer that was unfavourable 
compared to what a participating council could obtain by tendering 
individually, that council would not be prohibited from pursuing an 
individual tender.  

                                                
11

 Tonnages from commercial, industrial, and construction and demolition sources would be in 
addition to council DRM.  However, recyclable materials from these sources are not all 
processed at a MRF (e.g. asphalt and rubble), so tonnage figures are not reliable for this report.  
As a general guide, the ACCC notes that across NSW the total recyclable material from these 
sources is multiple times the size of municipal sources, so it is likely that there is a substantial 
supply of DRM available to MRFs beyond tonnages generated by councils. 
12

 Office of Heritage and Environment, NSW Government, NSW local government waste and 
resource recovery data report—as reported by councils 2009-10, pp. 7-8. 
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Balance of public benefit and detriment  

30. For the reasons outlined in this draft determination, the ACCC is satisfied in all 
the circumstances that the proposed Conduct is likely to result in a benefit to the 
public and that benefit would outweigh any public detriment constituted by any 
lessening of competition that would be likely to result.  

31. Accordingly, the ACCC is satisfied that the relevant public benefit tests are met. 

Length of authorisation 

32. The ACCC proposes to grant authorisation to the ISWMG for ten years, as 
requested. 

Draft determination 

Conduct for which the ACCC proposes to grant 
authorisation 

33. For the reasons set out in this draft determination, the ACCC is satisfied that the 
tests in sections 90(5A), 90(5B), 90(6), and 90(7) are met.13  Accordingly, the 
ACCC proposes to grant authorisation for ten years to jointly tender and 
negotiate for waste processing services for dry recyclable material, and enter 
into contracts that adhere to the terms and conditions resulting from that joint 
tender.   

34. This draft determination is made on 22 May 2013. 

Further submissions 

35. The ACCC will now seek further submissions from interested parties. In addition, 
the applicant or any interested party may request that the ACCC hold a 
conference to discuss the draft determination, pursuant to section 90A of the 
Act. 

 

                                                
13

 See Attachment A to this Draft Determination A91358. 
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Appendix A—Map of ISWMG councils 
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Attachment A - Summary of relevant statutory tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely 
to result, or in the case of subsection 90(5B) has resulted or is likely to 
result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement were made or given effect to, or in the case of subsection 
90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely 
to result from giving effect to the provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in 
the case of subsection 90(6) would result, or be likely to result, or in the 
case of subsection 90(7) has resulted or is likely to result, in a benefit to 
the public; and 

 that benefit, in the case of subsection 90(6) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision was given effect to, or in the 
case of subsection 90(7) has resulted or is likely to result from giving 
effect to the provision. 

 

 

 


