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Director (a/g) – Adjudication Branch 

Australian Competition and Consumer Commission 

23 Marcus Clarke Street 

CANBERRA   ACT   2601 

By Email: Hayley.Parkes@accc.gov.au 

cc: 

Mr Shane Chisholm  

Australian Competition and Consumer Commission 

23 Marcus Clarke Street 

CANBERRA   ACT   2601 

 

By Email: Shane.Chisholm@accc.gov.au 

 

Dear Ms Parkes and Mr Chisholm 

Third line forcing notification N96171 lodged by the Port Hedland Port 

Authority – ACCC’s request for further information 

We refer to the meeting on 3 December 2012 between representatives of the Port Hedland 

Port Authority (PHPA) and the Australian Competition and Consumer Commission (ACCC) 

regarding the notification lodged by the PHPA with respect to towage (Notification) and our 

letter dated 11 December 2012.  

As discussed during the course of the meeting, the ACCC requires further information from the 

PHPA in order to properly assess the Notification.  

This further information, as foreshadowed in our letter dated 11 December 2012, is set out 

below.  

Some of the information contained in this letter is confidential.   
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Introduction 

1 The PHPA would like to clarify the following issues with respect to the towage 

operations at the Port: 

1.1 The PHPA accepts that towage at the Port is not a natural monopoly and, 

at some point of time in the future (but not currently), there is likely to be 

an available market for a second towage operator.  

1.2 Although tonnage at the Port currently looks large enough to support an 

additional towage operator, the reality is that it is not currently 

commercially viable for a second towage operator to enter the market.  

This is because the tonnage available to this operator is only the non-BHP 

Billiton Minerals Pty Ltd (BHP) tonnage (this is explained further below at 

paragraphs 16 to 21).  The number of towage jobs required to service this 

non-BHP tonnage is not currently large enough to viably support a further 

operator (this is explained further at paragraphs 14 to 41  below).  

1.3 The upgrade of the tug fleet to Rotor Tugs and the construction of the tug 

haven are essential to the PHPA’s risk mitigation strategy and, currently, 

the only towage operator capable of supplying the necessary towage 

upgrade is BHP.  This is because:  

1.3.1 BHP is the dominant shipper from the Port (with currently 71% of 

the tonnage);  

1.3.2 BHP requires its vessel Movements to be supported by its own 

towage service (which is not expected to change).  Accordingly, 

the available market for a new entrant is not currently viable;  

1.3.3 the proposed upgrade is essential to BHP’s own risk mitigation 

strategy;  

1.3.4 there is an immediate need for the Rotor Tugs and BHP has 

already sourced and delivered a portion of those required (this is 

explained further at paragraphs 46 to 47 below); 

1.3.5 BHP can afford to make the necessary upgrade and, the PHPA 

understands, has already spent $60 million at the Port in the 

past two years with respect to this investment; and  

1.3.6 BHP’s State Agreement based tenure at Finucane Island and 

proposed lease over Hunt Point for the new tug haven means 

that it is essential that BHP is the current towage provider.  

1.4 Although BHP has already expended a significant amount of capital (refer 

to paragraph 1.3.5 above) with respect to the upgrade in towage 

operations at the Port, further investment is required to fully mitigate 
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against the present risks facing the Port.  If BHP is not granted a 25 year 

licence (despite whether or not further towage licences are granted), BHP 

will not be able to continue this upgrade and the Port’s operations will be 

materially impacted.  

1.5 This investment by BHP does not preclude or inhibit a second operator 

from entering the market as demand grows and, when the non-BHP 

tonnage is large enough to support an additional towage operator at the 

Port, the PHPA intends to put a second licence out to tender, and facilitate 

the entry of, a second operator (which is expected to be by 2017 to 2018) 

(this is further explained at paragraphs 42 to 62 below).     

1.6 In the meantime, an operator at the Port with a valid licence is needed, 

and BHP is willing to continue to provide this towage service to all users of 

the Port.  

1.7 Even if circumstances existed at the Port where there was a current viable 

market for a new entrant, and the PHPA granted a further licence 

immediately, there would still be a delay in that entrant commencing 

operations in the Port.  This is due to the significant timeframe required:  

1.7.1 to determine the type and scope of the licence required;  

1.7.2 for an interested party to compile its tender (including all 

necessary independent assessments and board approvals 

required); and  

1.7.3 once awarded, to construct the associated towage infrastructure 

at the Port.  

(this is expanded on further below at paragraphs 56 to 61). 

1.8 Accordingly, if the notification is not permitted to stand by the ACCC, the 

PHPA will be engaging in conduct which is arguably in contravention of 

section 47(6) of the Competition and Consumer Act 2012.  This is in 

circumstances where:  

1.8.1 the PHPA has no choice, given the vital nature of towage to the 

Port, other than to allow BHP to continue towage operations; 

and 

1.8.2 currently (either due to the non-viability of the available towage 

market or the delay associated with constructing necessary 

infrastructure), there is no immediate possibility of an additional 

towage operator providing towage services at the Port.      

1.9 The PHPA requires the notification to stand in order to allow sufficient 

time:  
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1.9.1 for it to undertake the necessary feasibility studies to determine 

the type, scope and timing of the licence of a potential second 

towage operator; 

1.9.2 for it to properly assess the tenders received by any applicants 

for a second towage licence;  

1.9.3 for the non-BHP market to reach a level of demand which is 

feasible to support an additional towage operator; and 

1.9.4 once a second licence is awarded, for the second operator to set 

up towage operations within the Port.  

Definitions 

2 For the purpose of this document the following definitions are used: 

2.1 “Movement”: Vessel under pilotage either entering or exiting the harbour 

(for example, one vessel inwards is one Movement). 

2.2 “Towage Job”: A number of tugs attending a vessel Movement (for 

example, if four tugs accompany an inwards vessel Movement, this is one 

Towage Job). 

2.3 “Tug Job”: One tug attending a Towage Job (for example, if four tugs 

attend an inwards vessel Movement, this is four Tug Jobs). 

2.4 “Tug Hours”: The combined hours tugs are utilised for the Movements 

(which equals Towage Jobs x number of tugs in attendance x time on 

water). 

Assumptions 

3 The ACCC has requested that the PHPA provide it with its tonnage projections up to 

the year 2022.   

4 In order to calculate the  various projections in relation to the operations of the Port, 

extending out until 2022 (as set out in the data below), the PHPA has had to make a 

number of assumptions with respect to the use and expansion of the Port in the 

future.   

5 These assumptions, which qualify the data below, are: 

5.1 Current throughput capacity is 250 Mtpa (which equates to a utilisation 

rate of roughly 80%).   

5.2 All existing berths at the Port are assumed to be running at capacity, 

which is equivalent to 80% utilisation.   

5.3 100% utilisation is effectively impossible to achieve as this would require a 

vessel to be loading cargo continuously with no down time.  In reality, 
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there are delays and downtime for maintenance, breakdowns and 

cyclones (by way of example). 

5.4 As the Port expands and throughput increases, the percentage of 

utilisation able to be achieved by the Port decreases. This is due to 

increased complexities, congestion and waiting times in the harbour.  

However, this will be subject to any efficiency gains achieved through 

upgrades and advancements in technology, processes etc.   

5.5 Maximum capacity in the inner harbour is modelled at 495 Mtpa.  

5.6 Additional volume will come from new berths.  The exception is BHP’s 

Finucane Island berths, which are currently running below capacity due to 

landside bottlenecks with supplying product.  These issues are expected 

to be resolved in the near future and the berths back to running at 

capacity.  

5.7 Fortescue Metals Group Ltd (FMG) and BHP’s inner harbour berths are 

assumed to exceed their allocated capacity until South West Creek 

becomes operational.  

5.8 That is, FMG and BHP can take advantage of spare channel capacity until 

the South West Creek berths are operating.  

5.9 In relation to the PHPA berths: 

5.9.1 the relationship between iron ore and other products at Utah 

Point will remain as is today (being about 80 per cent iron ore);  

5.9.2 Utah point will reach 16 Mtpa and later 19 Mtpa;  

5.9.3 PH1, PH2 and Lumsden Point will reach a combined 5.6 Mtpa; 

and 

5.9.4 PH3 is assumed to level out at 5 Mtpa.  

5.10 In relation to the new berths in the inner harbour: 

5.10.1 FMG AP4 will reach 10 Mtpa in 2014 and 25 Mtpa in 2015;  

5.10.2 FMG AP5 will reach 25 Mtpa in 2016;  

5.10.3 Roy Hill Pty Ltd will reach 30 Mtpa in 2016 and 55 Mtpa in 2017; 

and 

5.10.4 North West Infrastructure will reach 25 Mtpa in 2017 and 50 

Mtpa in 2018.  

5.11 In relation to the outer harbour: 

5.11.1 BHP will reach 30 Mtpa in 2019, 60 Mtpa in 2020 and 200 Mtpa 

in 2021;  
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5.11.2 the multi-user facility will reach 30 Mtpa in 2020, 60 Mtpa in 

2021 and 120 Mtpa in 2022.  

5.12 The table below sets out the PHPA’s assumption in relation to the number 

of tugs used per Towage Job: 

Berth Tugs used per Towage Job 

AP1 4 

AP2 4 

AP3 4 

AP4 4 

AP5 4 

FIA 4 

FIB 4 

FIC 4 

FID 4 

NPA 4 

NPB 4 

NPC 4 

NPD 4 

PH1 2 

PH2 2 

PH3 2 

PH4 3.2 (average) 

Lumsden Point 2 

Roy Hill 4 

NWI 4 

Outer Harbour BHP 4 

Outer Harbour multi user facility 4 

 

5.13 The table below sets out the PHPA’s assumption in relation to the average 

hours per tug and Movement: 

Berth 
Average hours per tug and 
Movement 

AP1 2.25  

AP2 2.25  

AP3 2.25  

AP4 2.50  



   

 

Letter to ACCC - further submissions - BHP's confidential info.doc p  7 

AP5 2.50  

FIA 2.13  

FIB 2.13  

FIC 2.25  

FID 2.25  

NPA 2.13  

NPB 2.13  

NPC 2.25  

NPD 2.25  

PH1 1.75  

PH2 1.75  

PH3 2.00  

PH4 1.75  

Lumsden Point 2.25  

Roy Hill 2.50  

NWI 2.50  

Outer Harbour BHP 1.75  

Outer Harbour multi user facility 1.75  

 

5.14 Although BHP has not yet obtained board approval for the full capital 

investment required for the construction of the tug haven and the further 

upgrade of the tug fleet to Rotor Tugs, the PHPA is proceeding on the 

assumption that board approval will be sought and granted and this 

development will proceed as foreshadowed in the PHPA’s previous 

submissions. 

5.15 In relation to the non-BHP users, such as Roy Hill Pty Ltd and North West 

Infrastructure (NWI) (and hence the data associated with the non-BHP 

tonnage), the PHPA is proceeding on the assumption that these projects 

will be granted board and other necessary approvals (including regulatory 

approvals), will commence and will not be significantly delayed.    

5.16 The PHPA understands that it is BHP’s internal policy to only use its own 

towage services.  The PHPA is proceeding on the assumption that this 

policy will continue in the future.  

5.17 At this stage, the outer-harbour development is not confirmed and is (in 

reality) currently more a conceptual development rather than a confirmed 

investment.  Further, the commencement of this development (and the 

prerequisite board and other approvals) is in the hands of BHP and the 

PHPA is not in a position to state with any certainty if or when the 

development (if it is to occur) will occur.   
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5.18 Based on the above, the PHPA considers it appropriate to assess the size 

and viability of the market on the assumption that the Port will achieve 

maximum capacity (being 80% utilisation) without the outer harbour 

development as this is most reflective of the actual operating environment.   

Accordingly, the tables and graphs below rely on 80% utilisation and 

separately identify the tonnage associated with the proposed outer-

harbour development.  

 

Data 

Historical and projected tonnage and vessel Movements up until 2021/2022   

6 The ACCC has asked for further information from the PHPA with respect to the 

historical and projected tonnage and vessel Movements up until the year 2022.  This 

information is set out in the graphs and tables below.  

Graph 1 – Tonnes per cargo 

7 The graph below sets out the historical and projected tonnage (from 2010 to 2022) 

identifying the tonnage attributed to iron ore as compared to other cargo/product: 

 

7.1 For the inner harbour, iron ore tonnages account for about 98% of total 

tonnage for 2012 and about 97% of total tonnage in 2022.  

7.2 For ease of reference, this information is summarised in the table below: 

FY 10 11 12 13 14 15 

Iron ore 173,692,355 191,473,364 239,049,723 261,390,714 345,832,364 362,727,792 

Other 4,928,591 7,527,803 7,616,262 8,870,568 9,006,320 10,009,480 

Iron ore 

(outer 

harbour) 

- - - - - - 
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FY 16 17 18 19 20 21 22 

Iron ore 419,063,219 459,200,000 480,200,000 480,200,000 480,200,000 480,200,000 480,200,000 

Other 10,409,480 11,903,160 14,403,160 14,403,160 14,403,160 14,403,160 14,403,160 

Iron ore 

(outer 

harbour) 

- - - 30,000,000 90,000,000 260,000,000 320,000,000 

 

Graph 2 – Tonnes per user 

8 The graph below sets out the historical and projected tonnage (from 2010 to 2022) 

identifying the proportion of tonnage attributed to the individual users of the Port: 

 

8.1 BHP’s relative share declines as the inner harbour moves to its modelled 

495 Mtpa throughput capacity.  However, as the PHPA understands that 

BHP’s position is that it will continue to organise its own towage, it is the 

absolute tonnage attributable to FMG and the other users that will 

determine the size of the potential market available to a new entrant in the 

first instance (this is explained further below at paragraphs 16 to 21).   

8.2 For the inner harbour, non-BHP tonnage reaches its maximum at 255 

Mtpa in 2019.  
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8.3 For ease of reference, this information is summarised in the table below: 

FY 10 11 12 13 14 15 

BHP 133 146 173 179 249 249 

BHP (outer 
harbour) 

- - - - - - 

FMG 40 41 57 72 86 101 

Others 5 13 17 19 20 23 

Non-BHP 
(outer 

harbour) 

- - - - - - 

 

FY 16 17 18 19 20 21 22 

BHP 249 244 240 240 240 240 240 

BHP 

(outer 

harbour) 

- - - 30 60 200 200 

FMG 126 120 120 120 120 120 120 

Others 55 107 135 135 135 135 135 

Non-BHP 

(outer 

harbour) 

- - - - 30 60 120 

 

The tug requirements associated with the historical and projected tonnage and vessel 

Movements (as set out in the tables above)   

9 The tonnage projections above will obviously have implications on future towage 

requirements at the Port.  

10 In order for the ACCC to understand how the projected tonnages set out above will 

likely affect towage, the tables below provide data and information with respect to: 

10.1 the towage requirements for various cargo (and the projected towage 

requirements up until 2022);  

10.2 the towage requirements for the various users of the Port (and the 

projected towage use up until 2022); and 

10.3 the different tug requirements, based on the type of vessel being 

transported (and the projected towage type up until 2022).  
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Graph 3 – Tug Jobs per Cargo  

11 The graph below sets out the current and projected towage associated with the 

Movement of different cargo: 

 

11.1 For ease of reference, this information is summarised in the table below: 

FY 10 11 12 13 14 15 

Iron ore 8,497 9,925 11,957 12,548 17,457 18,290 

Other 1,081 1,318 1,669 1,909 1,870 1,730 

Iron ore 

(outer 

harbour 

- - - - - - 

 

FY 16 17 18 19 20 21 22 

Iron ore 21,069 23,044 24,072 24,072 24,072 24,072 24,072 

Other 1,758 2,124 2,803 2,803 2,803 2,803 2,803 

Iron ore (outer 

harbour) 

- - - 1,411 4,233 12,228 15,049 
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Graph 4 – Tug Jobs per User 

12 The graph below sets out the current and projected towage attributed to the different 

users of the Port: 

 

12.1 For ease of reference, this information is summarised in the table below: 

FY 10 11 12 13 14 15 

BHP 6,588 7,604 8,672 8,432 12,627 12,627 

BHP (outer 
harbour) 

- - - - - - 

FMG 1,896 1,952 2,648 3,440 4,038 4,757 

Others 1,094 1,687 2,307 2,585 2,662 2,636 

Non-BHP 
(outer 

harbour) 

- - - - - - 

 

FY 16 17 18 19 20 21 22 

BHP 12,627 12,384 12,181 12,181 12,181 12,181 12,181 

BHP 

(outer 

harbour) 

- - - 1,411 2,822 9,406 9,406 

FMG 5,946 5,643 5,643  5,643   5,643   5,643   5,643  

Others 4,255 7,140 9,050  9,050   9,050   9,050   9,050  

Non-BHP 

(outer 

harbour) 

- - - - 1,411 2,822 5,643 

 

 



   

 

Letter to ACCC - further submissions - BHP's confidential info.doc p  13 

How the PHPA foresees the towage market into the future with respect to capesize 

vessels versus less than capesize vessels  

Graph 5 – Tug Jobs per Usage Type 

13 The graph below sets out the current and projected towage for the different towage 

uses: 

 

13.1 For ease of reference, this information is summarised in the table below: 

FY 10 11 12 13 14 15 

Less than 

capesize 

1,094 1,687 2,307 2,585 2,662 2,636 

Confined space -  - - - 470 1,190 

Capesize 

escort 

8,484 9,556 11,320 11,872 16,194 16,194 

 

FY 16 17 18 19 20 21 22 

Less than 

capesize 

2,777 3,200 3,879  3,879   3,879   3,879   3,879  

Confined 

space 

3,856 6,198 7,429  7,429   7,429   7,429   7,429  

Capesize 

escort 

16,194 15,770 15,567 16,978 19,800 27,795 30,617 

13.2 For confined space towage, Rotor Tugs are mandatory, Rotor tugs are 

preferred for capesize escort and any type of tug can be used for less than 

capesize towage
1
.  

                                                   

1
 See Annexure A to the PHPA’s submissions dated 21 September 2012.  
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Explanation of implications of data 

The viability of the available market  

14 In assessing when tonnage at the Port will be large enough to viably support an 

additional towage operator, the following considerations need to be taken into 

account: 

14.1 the available market to a new entrant is only the non-BHP tonnage; and 

14.2 there is significant capital investment required by a new entrant to enter 

the Port.  

15 These factors are expanded on below.  

Non-BHP tonnage 

16 With respect to the available market for a new entrant, in assessing the data, the 

focus needs to be on the size of the towage market associated with the non-BHP 

users (as set out in graphs 2 and 4 above).  

17 The submissions made by third parties, which state that the market is currently large 

enough to support an additional towage operator
2
, are misconceived.  These 

submissions are relying on the total vessel Movements/tonnage within the Port and 

are therefore predicated on the assumption that a new entrant could service part or 

all of BHP’s market.   

18 This is not the case.  The PHPA understands that it is highly unlikely that BHP would 

use a non-BHP towage operator to service its vessel Movements.  As set out in the 

assumptions above, the PHPA understands that BHP’s current internal policy is that 

it will only utilise its own towage service for its vessel Movements in and out of the 

Port.  The PHPA further understands that this policy will continue into the future.  

This is an internal risk mitigation policy of BHP and the PHPA cannot force BHP to 

engage the services of another towage operator.  

19 Further, although Teekay Marine operates the tugs on behalf of BHP, it is BHP who 

owns the tugs and either owns (or has a lease over until 2018)
3
 the associated 

towage infrastructure at the Port (not Teekay Marine).  Accordingly, the only 

company that can contractually run the existing tugs in the Port under the current 

arrangement is BHP.  Further, as BHP currently has tugs to service its own towage 

needs in the Port, a new operator cannot enter the Port, bringing additional tugs, to 

service BHP.  

20 Accordingly, the PHPA cannot feasibly justify calling another tender on the basis that 

a new operator would be able to service part of BHP’s tonnage.   It must instead 

                                                   

2
 Svitzer’s submissions dated 17 October 2012, pp. 1 – 2; SMIT’s submissions dated 24 October 

2012, pp. 1 – 2.  

3
 See paragraph 23 below for a further explanation.  
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focus on the non-BHP tonnage and the potential for another operator to enter based 

on the size of this market. 

21 In determining when the market at the Port is large enough to support an additional 

towage operator, the tonnage associated with BHP needs to be excluded from the 

assessment and the focus needs to be on the non-BHP market.  Also, any 

assumption that 8,000 vessel Movements would be sufficient to support a second 

towage operator (based on the Productivity Commission’s enquiry report no 24 

dated 20 August 2004) should be tested and verified against the actual 

characteristics of the Port (including whether the duration of Towage Jobs and tug 

utilisation is higher or lower than at other ports around Australia (this is further 

explained at paragraphs 33 to 38 and 42 to 62 below)   

Capital investment required 

22 Unlike other ports around Australia
4
, where there are existing available berths and 

infrastructure for a new towage operator to utilise when it enters the market, a new 

entrant to Port Hedland will be required to make a significant capital investment in 

constructing all associated infrastructure to its operations (including, in addition to 

the requisite number of tug pens in a tug haven, maintenance and re-fuelling 

facilities and other supporting infrastructure).   

23 BHP’s towage operations are currently located at Nelson Point.  This area of land is 

owned by the PHPA and leased to BHP until 2018
5
.  There are currently 14 tug pens 

in the tug haven at Nelson Point.  Four of the tug pens were constructed by the 

PHPA and the remainder of the tug pens and infrastructure was constructed by 

BHP.   

24 The existing tug haven at Nelson Point is not suitable to house the new Rotor Tugs.  

Accordingly, a new tug haven needs to be constructed in order to house these tugs.  

Further, the primary tug haven needs to be re-located to Hunt Point (the closest 

location to the entrance to the channel) so that tugs can be rapidly deployed in the 

event of an incident
6
.   

25 The PHPA does not have the finance to make the significant expenditure of the 

nature and quantum associated with building this new tug haven and BHP has 

agreed in principle to fund this investment, subject to obtaining board approvals. 

Although the full capital investment still needs to be approved by BHP’s board, the 

process commenced two years ago and the PHPA understands that BHP has 

already spent about $60 million at the Port with respect to this upgrade.   

                                                   

4
 Such as Melbourne and Sydney ports.  

5
 Pursuant to a 15 year lease between the PHPA and BHP dated 1 July 2003.  

6
 See PHPA’s responsive submissions dated 19 November 2012 at paras 34 to 40.  
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26 Accordingly, once this investment is finalised by BHP, after all necessary board 

approvals have been granted, BHP will own the new tug haven, the associated new 

towage infrastructure and the new Rotor Tugs.  

27 When the new tug haven is built at Hunt Point, BHP will move a majority of its 

existing towage operations from Nelson Point to Hunt Point, leaving some of this 

area (and a number of the existing tug pens) available for use by the PHPA.  

However, at this stage the PHPA proposes to use these tug pens, as they 

progressively become available, for housing non-towage related boats, such as 

internal craft line boats, pilot boats, police boats and customs boats, which currently 

have insufficient (or non-cyclone proof) housing.  Although the pens at Nelson Point 

are not suitable to house Rotor Tugs, there is potential for a second operator to 

house up to four non-Rotor Tugs (which could be used to service the non-confined 

space and non-capesize vessels) there in the future.  

28 As is the case with Hunt Point, the PHPA is not financed to construct further tug 

havens, infrastructure or tugs.  Accordingly, a new entrant is going to be required to 

make this investment (as BHP is).  

29 This investment will include berths, tug havens, maintenance facilities, stores, spare 

parts storage, fuelling services, access roads and offices/housing for staff
7
.   The 

PHPA has made enquiries and investigated the price of building a new tug haven.  

These enquiries indicate that it would cost in excess of $500 million to build a new 

tug haven
8
,  

30 Further, in light of the 2009 Towage Review undertaken by the PHPA
9
 a new entrant 

(who services capesize vessels) will be required to utilise Rotor Tugs (at an 

estimated cost of $16 million per tug).  This second operator will be required to 

purchase at least nine Rotor Tugs to service the expected level of demand and to 

maintain acceptable waiting times.  This is a minimum investment of $144 million on 

Rotor Tugs alone to enter the market
10

.  

31 Although there are locations at the Port available for a new entrant to set up 

operations, these locations do not have established berths or infrastructure.  The 

PHPA does not propose to itself commission the construction of such infrastructure 

at these locations (as, again, it is not financed to do so).  Although the PHPA will 

ultimately need to approve any proposed infrastructure of that kind, a new entrant 

would be responsible for the capital investment required to design, build and 

maintain the required infrastructure.  

                                                   

7
 See the PHPA’s responsive submissions dated 19 November 2012 at para 37. 

8
 See PHPA’s submissions dated 21 September 2012 and para 31.2.1. 

9
 See PHPA’s submissions dated 21 September 2012 and para 31.2.1 and annexure A. 

10
 See PHPA’s submissions dated 21 September 2012, para 31.2.1. 
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32 Accordingly, in assessing the viability of the market, the market needs to be large 

enough (both in terms of size and certainty) for a new entrant (who services 

capesize vessels) to recoup its significant capital investment, which could be in the 

vicinity of $628 million.  This results in the available market needing to be slightly 

larger to be sustainable, than in circumstances where a new entrant did not have to 

recoup a significant capital investment in its profit structure.   

Viability of the market at Port Hedland 

33 In light of the above matters, it is the PHPA’s view (based on its predictions and 

projections with respect to the non-BHP tonnage) that the market will be large 

enough to support an additional towage operator in about 2017 to 2018
11

.  

34 The basis for this conclusion is that, proceeding on the Productivity Commissions 

assumption that 8000 Tug Jobs is large enough to feasibly support a second 

operator
12

, then this market (assuming the BHP tonnage is excluded) is not large 

enough to feasibly support a second operator until 2016 (see graph 4 above).  

35 FMG, on its individual forecast tonnage, will never reach 8000 Tug Jobs per year 

(see graph 4).  Accordingly, for a second operator to be feasible, the other users 

(being Roy Hill Pty Ltd and NWI) have to be shipping iron ore.  At this stage, NWI is 

not anticipated to be shipping iron ore until 2017 (at the earliest).  

36 As the ACCC is aware, big mining projects can be significantly delayed and there is 

a risk that they will not even commence.  Accordingly, the PHPA foresees that a 

second operator will not be viable until 2017 to 2018 at the earliest and on a best 

case scenario.  

37 Further, for this date to be achievable, all non-BHP users would need to engage the 

services of the non-BHP towage operator.  A number of the non-BHP users at the 

Port are currently satisfied by the towage service provided by BHP
13

.  As such, a 

number of these users may elect to continue to use BHP’s towage service instead of 

a new operator.  This would result in the available market to a new operator not 

being viable until potentially much later.  

38 Although the third party submissions have relied on 8000 Tug Jobs as a guide to the 

viability of the market, this figure is simply a guide.  The Port has distinctive 

characteristics, which make its towage requirements unique.  

39 For example, vessels at the Port are required to be towed for (on average) over two 

hours (see the table in paragraph 5.13 above).  This is significantly longer than other 

                                                   

11
 This position is supported by the expert economic report by Professor Paul McLeod, dated 

November 2012 (at paras 109 to 119).  

12
 As stated in the Productivity Commission’s enquiry report number 24, entitled Economic 

Regulation of Harbour Towage and Related Services, dated 20 August 2004,  

13
 See FMG’s submissions dated 21 December 2012 at p. 2 and based on the PHPA’s own 

enquiries.  
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ports and is due to the length and narrowness of the channel at Port Hedland.  As 

vessels are under tow for longer periods of time, a larger fleet of tugs is required to 

service the Port.  Accordingly, a larger number of Tug Jobs may be necessary for a 

towage operator to be viable.  

40 At this stage the PHPA is only estimating when the market at the Port will be viable 

to support an additional towage operator and it needs to undertake the appropriate 

reviews and feasibility studies to reach a conclusive view as to when the market will 

be viable.  

41 However, on the best of all the PHPA’s assumptions, it is of the current view that a 

second operator who services capesize vessels may be viable in 2017 to 2018.  

Path of entry for a new operator 

42 The granting of a non-exclusive licence to BHP (as currently proposed by the PHPA) 

will not prevent or inhibit the ability for a new operator to enter the Port and set up 

operations (either technically or economically)
14

.   

43 Apart from Hunt Point (the location of BHP’s proposed new tug haven), there are 

three further locations in which a new entrant could set up towage operations, being: 

43.1 Lumsden Point;  

43.2 South West Creek; and 

43.3 Anderson Point (if it was a service provider aligned with FMG).  

44 A concern (from both the third parties and the ACCC) appears to be that, once BHP 

makes this significant investment in the Port by upgrading the tug fleet and the tug 

haven (despite there being physical room for a second operator), the towage 

operation will be large enough to service all tonnage (and future tonnage) at the 

Port, economically blocking out a new towage operator and, in effect, resulting in a 

“de-facto” exclusive licence.   

45 This is not the case and the 25 year non-exclusive licence being granted to BHP, as 

well as BHP’s proposed upgrade, will not inhibit the PHPA’s ability to facilitate the 

entry of further towage operators to the Port (as and when required).  

46 Currently, BHP has three Rotor Tugs operational within the Port, with one further 

Rotor Tug proposed to be deployed in February, another in March and one in April 

this year. 

47 BHP is proposing to further upgrade its tug haven and tug fleet in two separate and 

discrete phases.  Phase one will entail BHP constructing 12 berths and deploying 12 

Rotor Tugs within 5 years to address the Port’s immediate need for towage.  The 

second phase will depend on the demand/need for further tugs (both in terms of 

BHP and the other users of the Port).  

                                                   

14
 See PHPA’s responsive submissions dated 19 November 2012 at paras 50 to 63.  
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48 Based on this proposed timetable, BHP will be in a position to determine whether to 

further expand on its towage services in about 2017 to 2018.  This is about the same 

time that the PHPA will be in a position to assess the need to introduce a second 

towage operator at the Port and, if required, facilitate its entry.   

49 This has two ramifications: 

49.1 first, BHP’s phase one investment will not immediately be scaled up to a 

level which blocks a further entrant into the Port or creates redundancy; 

and 

49.2 second, BHP will only scale up the second phase of its towage operations 

to the level of demand required by the Port (and, under the proposed 

process set out below, the PHPA expects to be calling for expressions of 

interest before this decision is made by BHP), 

meaning that BHP’s investment will not result in blocking a new entrant from 

entering the market (when a second operator is feasible) and a “de-facto” exclusive 

licence.  

50 From BHP’s perspective, towage can be separated into three categories: 

50.1 current tonnage (which obviously BHP currently services);  

50.2 future BHP tonnage (which BHP will service); and 

50.3 future non-BHP tonnage (which BHP is not guaranteed to service, except 

to the extent that the PHPA may contractually require it to do so).  

51 In relation to BHP’s future tonnage, it can be assumed that BHP will scale up its 

investment to cover its own towage requirements with respect to its tonnage.  In 

relation to the future non-BHP tonnage, this can either be serviced by BHP or 

another non-BHP operator.   Currently, the only reason why BHP is servicing the 

non-BHP users at the Port is because it is contractually obliged to do so by reason 

of the terms of the licence granted by the PHPA.  

52 By the time that this market becomes viable (which the PHPA has calculated to be in 

about 2017 at the absolute earliest) and a decision needs to be made by BHP 

whether to further scale up the investment in towage, the PHPA will have made (or 

be in a position to make) a decision as to whether this expansion is necessary.   

Either, because the market is not available or that another operator has been 

granted a licence to service this market.  

53 Further, the towage operations being set up by BHP are to service capesize 

vessels only.  BHP’s investment in no way hampers or restricts a new entrant into 

the Port to service the non-capesize vessels and the PHPA understands that BHP 

has no interest in servicing these vessels (BHP currently services these vessels only 

because the PHPA contractually obliges it to do so).   

54 If anything, BHP’s investment creates a further market for this new operator.  

Currently, the non-capesize vessels are able to be serviced by the ASD Tugs owned 
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by BHP.  However, as these are replaced by Rotor Tugs and this non-capesize 

market grows (see graph 5), there will need to be smaller tugs in the market to 

service these smaller vessels.   This service will likely need to be eventually 

provided by a non-BHP operator
15

. 

55 Further, to facilitate the entry of a second operator to the Port, the towage licence 

that the PHPA is contemplating granting to BHP contains the following draft clauses: 

Consequences of second towage operator 

1.1              Availability of Services and Towage Fees 

 [If PHPA issues a further towage services licence to another person (“New 

Operator”) in relation to the towage of vessels of at least the same 

capacity as cape size vessels, or provides towage services itself in relation 

to vessels of at least the same capacity as cape size vessels (either 

directly or by appointing a person to act on its behalf), then, to the extent 

that the New Operator provides, or PHPA provides, to a specified Port 

User a contract which guarantees availability of the same (or substitutable) 

services as the Services in the Designated Operating Area for a specified 

time (a “Block Contract”): 

(a)                the Licensee may apply to PHPA in writing for PHPA’s 

approval (not to be unreasonably withheld) to reduce the number of tugs 

which it is otherwise required to provide in accordance with clause 3.1(a) 

(as specified in Part A and Part B of Schedule 1) so that following such 

reduction in tugs, the Licensee is able to satisfy its obligation in 3.1(a) to 

have all the equipment it needs to provide the Services (to the extent that 

the New Operator provides such towage services under the Block 

Contract); 

(b)                in relation to the towage services to be provided by the New 

Operator under the Block Contract, the requirements of clause 4.2, and 

5.1 of this Licence do not apply to the extent that the New Operator 

provides such towage services under the Block Contract.] 

1.2              Fire fighting equipment 

If PHPA issues a further Towage Services Licence to another person, then 

the Parties must negotiate in good faith to review the number and type of 

tugs with fire fighting equipment that the Licensee is required to provide 

under this Licence, taking into account the obligations of PHPA to ensure 

safe operations in the Port and the number of tugs which the Licensee has 

in operation as a proportion of the total number of tugs in operation at the 

Port 

 

                                                   

15
 See PHPA’s responsive submissions dated 19 November 2012 at paras 58 to 63.  
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Tender process 

56 The PHPA accepts and understands that, based on current projections, a second 

towage operator may be viable in the Port in about 2017 to 2018.   

57 The PHPA also understands and is aware that a tender process to award an 

additional towage licence will take some time to undertake.  Although such a tender 

process needs to be formally endorsed by the PHPA’s Board and is subject to 

Ministerial approval, the PHPA’s current thinking with respect to such a process (and 

the associated timeframes/time lags) are as follows: 

57.1 Undertake a review by a renowned marine expert (such as marine 

consultancy firm Thompson Clarke) and conduct an internal evaluation of 

the review’s findings: 

57.1.1 Based on the risk profile of the Port and its unique and arduous 

characteristics
16

, the Port requires very specific towage 

requirements.  Accordingly, any tender at this time for an 

additional towage operator at the Port (servicing capesize 

vessels) would require an operator to: 

(a) use specifically designed Rotor Tugs; and 

(b)  develop and construct all of its own berths and 

infrastructure
17

.  

57.1.2 Beyond those requirements, prior to tendering for the licence, 

the PHPA needs time to undertake the appropriate feasibility 

studies to determine: 

(a) the time at which this licence is required (as the PHPA 

needs to be certain that the market is at a size which 

is feasible to support an additional operator);   

(b) the specific terms and conditions of the licence; and 

(c) the new operating rules and procedures to facilitate 

(efficiently and safely) two tug operations running in 

the Port.  

57.1.3 These are extremely important considerations which the PHPA 

has to assess and satisfy itself of prior to granting a further 

licence at the Port.  The PHPA cannot expect a company to 

commit over $300 million dollars in the Port when an appropriate 

and feasible model to support the entrant has not been properly 

assessed and determined by the PHPA.   

                                                   

16
 As set out in detail in the PHPA’s Responsive Submissions to the ACCC at paras 6 – 33.  

17
 See PHPA’s responsive submissions dated 19 November 2012, paras 9 – 25.  
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57.1.4 Once this review is complete, the PHPA will review and consider 

the findings and decide on the scope and nature of the licence. 

57.1.5 The PHPA anticipates that this review process is likely to take 

up to six months.  

57.2 Seek expressions of interest from prospective towage operators: 

57.2.1 Along with the submission of an expression of interest, 

prospective operators will be required to submit upfront costs of 

a tender development.  

57.2.2 The aim of this is to ensure that operators who express interest 

in setting up towage operations at the Port are serious about the 

investment, and have the financial backing required.   

57.3 Development of the tender: 

57.3.1 Interested operators will then work with representatives of the 

PHPA to develop their tender.  

57.3.2 The aim of this is to ensure that prospective operators are 

compatible with the Port and have safe and efficient operations.  

57.3.3 The PHPA predicts that this process could take up to 18 months, 

given the size and scope of the investment and the need for 

prospective operators to obtain board approval for such an 

investment.  

57.4 Pre-award market sounding by tenderers:  

57.4.1 Prior to a tender being awarded by the PHPA, the prospective 

entrants will be required to approach the non-BHP users to seek 

confirmation that those users will engage that operator’s 

services if awarded the licence and, presumably, negotiate 

service contracts with those third parties.   

57.4.2 The aim of this step is to ensure that if the operator is awarded 

the licence, it has a viable market to support its business.  

58 Following a successful market sounding by the interested operators, the PHPA 

would need to properly assess the tenders from those operators and ultimately 

award a further licence to the successful applicant.  The PHPA currently envisages 

that this stage of the tender process would run as follows: 

58.1 Consideration of viable tender applications and award of licence: 

58.1.1 The PHPA will need to consider whether it will require the new 

operator to provide a guarantee, bond or other forms of security 

for its contractual obligations, to ensure continuity of service 

provision to users.  



   

 

Letter to ACCC - further submissions - BHP's confidential info.doc p  23 

58.1.2 Once applications are received, the PHPA needs to conduct a 

due diligence exercise to properly assess the applications and 

the viability of the interested operators.   

58.1.3 If an operator is not financially viable, there will be serious 

ramifications for the Port and all of its users, and impacts on the 

State’s revenue.   

58.1.4 For example, if the towage operator becomes insolvent (or, for 

any other reason, decides to move its operations to a different 

port), Port Hedland is left without this vital towage service, which 

would be detrimental to the Port’s operations.  

58.1.5 Further, under the current towage arrangement with BHP, BHP 

is contractually obligated to provide towage services to all users 

of the Port.  If a further licence is awarded to another operator, 

BHP would no longer be obligated to service these users.  If the 

new operator has financial difficulties, offers a poor service or 

decides to leave, these non-BHP users are left with no towage 

service.   

58.1.6 BHP is a well established, publicly listed company who is 

financially stable and sustainable
18

.  Further, BHP‘s established 

mines, operations and infrastructure in the Pilbara means that it 

is committed to transporting its iron ore from Port Hedland.  

Accordingly, there is minimal chance that BHP will become 

insolvent or move ports.  This long term commitment and 

viability are very important considerations (and benefits) to the 

Port of BHP owning and operating the tugs and the towage 

service.      

58.1.7 However, the probability of a non-user operator (such as SMIT 

or Svitzer for example) being able or committed to sustaining 

towage operations at the Port is much less certain.  This results 

in an increased risk to the Port that (for either reasons of 

insolvency or an independent decision to leave Port Hedland) 

the Port operations could be jeopardised.   

58.1.8 Accordingly, in granting a licence, the PHPA needs to ensure 

the viability and longevity of the company being awarded the 

tender and needs time to undertake this assessment. 

58.1.9 The PHPA predicts that this will take about six months.  

58.2 Setting up operations: 

                                                   

18
 BHP’s market capitalisation for FY2012 was $206.8 billion – ASX website.  
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58.2.1 The successful tenderer will then be required to construct all of 

the infrastructure associated with its towage operations at the 

Port. 

58.2.2 The PHPA anticipates that this could take up to two years.  

59 Based on the timeframes of the tender and construction process set out above, and 

in light of the fact that an additional operator will be required to be operational in the 

Port in about 2017 to 2018, the PHPA understands that it needs to commence the 

process (as set out in paragraph 57 above) in early 2014.  

60 However, the PHPA needs to undertake the necessary feasibility studies (as set out 

in paragraph 57.1.2 above) prior to commencing this process, and needs the time to 

properly undertake these studies and reviews (by way of the immunity afforded by 

the notification).  

61 Further, the PHPA sees no detriment to the Port, its users or the State generally by 

being granted this time.  This is especially in light of:   

61.1 there being no pressing or immediate concern from the users of the Port 

as to the current towage services being offered by BHP
19

; and 

61.2 the Port cannot currently even feasibly support an additional towage 

operator.  

Proposed action by the PHPA 

62 The PHPA seeks the notification to stand in order to: 

62.1 allow BHP to carry on its towage operations in the Port and continue with 

its necessary investment in upgrading the tug fleet to Rotor Tugs and the 

construction of the new tug haven at Hunt Point;  

62.2 mitigate against the increasing risks facing the Port (as set out in PHPA’s 

Responsive Submissions at paragraph 26 to 33);   

62.3 while this essential upgrade is occurring, allow the PHPA to undertake the 

necessary feasibility studies and reviews to determine the appropriate 

timing, scope, type and logistics of any new towage licence;  

62.4 based on the findings and conclusions of the feasibility studies and 

reviews, put any licence to tender and select the most appropriate 

candidate for the Port; and 

62.5 as and when a further licence is granted, allow this candidate to establish 

its operations in the Port.  

                                                   

19
 See FMG’s submissions dated 21 December 2012 at p. 2 
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63 In the event that the ACCC allows the notification to stand, the PHPA is prepared 

and willing to keep the ACCC updated on all developments with respect to towage 

(and the proposed tender process) at the Port to the extent that the ACCC sees as 

needed or desirable.  

Please contact me or Philippa Honey if you have any questions, require further information 

from the PHPA or wish to discuss the above.   

Yours sincerely  

 
Wayne Zappia 

Partner          




