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1. INTRODUCTION

1.1 Background

On 26 October 2012, BHP Billiton Minerals Pty Ltd ("BHPBM") made submissions to the 

Australian Competition and Consumer Commission ("Commission") in relation to the 

Port Hedland Port Authority's ("PHPA") notification of exclusive dealing dated 21 

September 2012 (Commission's reference N96171).

Since making those submissions, BHPBM has had the opportunity to participate in a 

telephone conference with officers from the Commission (on 31 January 2013), consider 

submissions made by other interested parties1, and review further submissions made by 

the PHPA in support of the notification.  Having done this, BHPBM considers that it would 

be helpful for it to provide the Commission with further submissions that address some of 

the questions asked by the Commission and points made by the PHPA and other 

interested parties in their submissions.

1.2 Outline of these submissions

BHPBM considers that the provision of tug services in the Port of Port Hedland (the 

"Port") is of vital significance to its legitimate business interests, the interests of the 

State of Western Australia, and the national economy.  It would take seriously, and 

vigorously oppose, any suggestion that it ought to be deprived of the right to continue to 

operate its tug fleet in the Port.

In that context, the purpose of these submissions is to:

(a) provide background information about the Port and explain, in greater detail, 

BHPBM's role in providing towage services in the Port and its position in applying 

for a towage licence at the Port, so that the Commission and interested parties 

have a better understanding of BHPBM's historical and current role in providing 

towage services and can therefore consider this notification in its proper context;

(b) set out BHPBM's views on the nature and scope of the licensing regime under the 

Port Authorities Act 1999 (WA) ("Port Authorities Act") and Port Authorities 

Regulations 2001 (WA) ("Port Authorities Regulations"), particularly in relation 

to:

(i) the PHPA's statutory functions, as compared with the Commission's role in 

assessing the notification; and

(ii) the BHP Billiton group's rights under a number of State Agreements ratified 

by the Parliament of Western Australia;

    
1 Available to BHPBM as at the date of making these further submissions.



PUBLIC VERSION

2
AUSTRALIA\JDJ\224876454.02

(c) query whether the PHPA is actually engaging in, or proposing to engage in, any 

"exclusive dealing" under section 47 of the Competition and Consumer Act 2010

(Cth) (the "Act") and, in particular, "third line forcing";

(d) set out and explain BHPBM's view that the Commission must assess any third line 

forcing by the PHPA, which is a different question to whether or not the PHPA 

should issue a towage licence to BHPBM; and

(e) provide further information that may be helpful to the Commission, and other 

parties, in considering this matter (including answers to further questions asked by 

the Commission).

2. THE PORT

2.1 History of the Port

The Port was developed in the 1960s by the Mount Goldsworthy Mining Associates and the 

Mount Newman Joint Venture in accordance with proposals approved by the Minister 

under the Iron Ore (Mount Goldsworthy) Agreement 1964 ("Goldsworthy State 

Agreement") and the Iron Ore (Mount Newman) Agreement 1964 ("Newman State 

Agreement") respectively.  Both of those agreements were ratified by State legislation, 

as discussed further below.

Initially, the Mount Goldsworthy Mining Associates and the Mount Newman Joint Venture 

each constructed and operated a wharf at the Port on either side of the Port's harbour 

(the Finucane Island wharf and Nelson Point wharf respectively).  Subsequently, the 

parties undertook a number of significant Port developments, including the dredging of an 

expanded approach channel and turning basin, the reclamation of tidal land at East Creek, 

and the construction of facilities necessary to rail and load iron ore from the wharves.

From the 1960s until 1970, the construction, maintenance and operation of the Port was 

carried out by the Mount Goldsworthy Mining Associates and the Mount Newman Joint 

Venture.  There was no port authority in place to oversee those activities.

In 1970, the PHPA was established under the Port Hedland Port Authority Act 1970 (WA) 

(the "1970 PHPA Act").  At the time, the Mount Goldsworthy Associates and Mount 

Newman Joint Venture agreed to hand over Port management to the PHPA.

In 1967, BHPBM (then called Dampier Mining Company Limited) became a party to the 

Mount Newman Joint Venture with a 30% interest.  BHPBM then became a party to both 

the Goldsworthy State Agreement and Newman State Agreement, and currently has an 

85% interest in the ventures under each of those agreements.  Since then, and until 2008 

when Fortescue Metals Group Ltd ("FMG") began iron ore export operations (and later 

Atlas Iron), BHPBM was the only significant exporter of goods through the Port.2

Even after the PHPA took control of the Port, the majority of the investment in Port's 

infrastructure, and the dredging of the shipping channel, was undertaken and borne by 

BHP Billiton entities.

Since its first investment in the Port, the BHP Billiton group has invested billions of dollars 

in the Port and related infrastructure.

    
2 Dampier Salt also used, and continues to use, the Port to export salt.  However, its use of the Port was and remains 

relatively small compared to the use of the Port by BHP Billiton and FMG.
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2.2 The Port today

Today, the Port is Australia's largest port by annual throughput, and is the largest bulk 

minerals export port in the world.  The primary commodity shipped through the Port is 

iron ore mined from the Pilbara region and exported overseas.   

 

 

 

The key parties currently operating at the Port are as follows:

(a) the PHPA, which has exclusive control and management of the Port;

(b) "port users", being parties who use the Port to import or export goods, including:

(i) iron ore producers and exporters, such as BHP Billiton Iron Ore Pty Ltd 

("BHPBIO") (as manager and agent for various joint ventures), FMG and

Atlas Iron;

(ii) customers of iron ore exporters (such as the owners and operators of 

Japanese and Chinese steel mills);

(iii) smaller exporters, such as Dampier Salt;

(iv) small freight cargo companies, which import or export goods (such as 

freight companies carrying goods that are imported by businesses in the 

town of Port Hedland); and

(v) shipping companies that own or operate vessels chartered by exporters, iron 

ore customers, or importers; and

(c) Port service providers (many of whom operate under a service provider's licence 

issued by the PHPA under the Port Authorities Regulations), including:

(i) BHPBM in its capacity as a towage provider;

(ii) Port Hedland Pilots, which provides pilotage services to incoming and 

outgoing vessels; and

(iii) stevedores operating at the wharves.

The nature and functions of the PHPA are discussed in section 4.1 of this submission.

2.3 BHPBM's operations at the Port today

Today, BHP Billiton group companies have a significant involvement in the Port.  These 

companies include:

(a) BHPBIO, which is the manager and operator of the BHP Billiton group iron ore 

mining operations in and, in that capacity, operates the berths and associated 

facilities at Nelson Point and Finucane Point that handle iron ore produced by mines 

in which BHP Billiton group entities have a majority interest ("BHP Billiton Iron 

Ore");

(b) BHPBM, which:

(i) is a party to a number of the State Agreements that govern BHP Billiton iron 

ore mining operations (discussed below); and
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(ii) provides towage services to port users under the authority of a service 

provider's licence issued by the PHPA under the Port Authorities Regulations.

BHP Billiton's iron ore mining operations are joint ventures that operate in accordance 

with a number of State Agreements, which have been ratified by the Parliament of 

Western Australia.  Approximately 70% of throughput at the Port is carried out by vessels 

loaded with BHP Billiton Iron Ore.

The relevant State Agreements are as follows:

(a) the Newman State Agreement, ratified by the Iron Ore (Mount Newman) 

Agreement Act 1964 (WA);

(b) the Goldsworthy State Agreement, ratified by the Iron Ore (Mount Goldsworthy) 

Agreement Act 1964 (WA);

(c) the Iron Ore (Goldsworthy-Nimingarra) Agreement 1972, ratified by the Iron Ore 

(Goldsworthy-Nimingarra) Agreement Act 1972 (WA); and

(d) the Iron Ore (Marillana Creek) Agreement 1991, ratified by the Iron Ore (Marillana 

Creek) Agreement Act 1991 (WA).

In addition, BHP Iron Ore (Jimblebar) Pty Ltd, a related body corporate of BHPBM, is a 

party to the Iron Ore (McCamey's Monster) Agreement 1972.  That State Agreement was 

authorised by the Iron Ore (McCamey's Monster) Agreement Act 1972 (WA).

In broad terms, the State Agreements relevantly provide for:

(a) the private parties to submit proposals to the State, for approval by the State 

Minister, in relation to:

(i) mining iron ore from a specific mineral lease;

(ii) the construction of a wharf (in relation to which, under the Newman State 

Agreement, a wharf was subsequently constructed at Finucane Island and, 

under the Goldsworthy State Agreement, a wharf was subsequently 

constructed at Nelson Point as discussed above);

(iii) transporting iron ore by rail to the relevant wharf;

(iv) shipping iron ore from that wharf for export; and

(b) the private parties to carry out the proposals once they are approved by the 

Minister.

Under the terms of the legislation that ratified the State Agreements, the State 

Agreements may amend State legislation to the extent necessary to allow the State 

Agreements to be effectively carried out.

Further, the Port Authorities Act expressly provides that the Port Authorities Act does not 

prejudice or in any way affect the Newman and Goldsworthy State Agreements.3  

Similarly, the Port Authorities Act does not limit the operation of the Government 

Agreements Act 1979 (WA)4.

    
3 Port Authorities Act, clause 2.3 of schedule 6.

4 Port Authorities Act, section 138.
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2.4 The unique physical characteristics of the Port and need for towage

As explained by the PHPA in its submissions dated 19 November 2012, the Port is 

physically different to other ports.  These physical differences mean that the Port is one of 

the most challenging ports in the world to manage safely.  This also means that, as 

shipping volumes increase, the risks to safe and efficient shipping also increase.

The most important physical factor that distinguishes the Port from other ports is that its

shipping channel is curved and too narrow to allow overtaking.  This means that, if the 

channel becomes blocked, no traffic can move into, or out of, the Port until the blockage 

is cleared.  The channel is also unforgiving if a ship suffers engine or steering failure.  The 

length of the Port's dredged channel (to Beacon 15) is 22km, which means that towage is 

required over a long distance.  (Channel markers extend a further 23km to guide ships 

away from high spots in the sea floor.)

The Port also has a high tidal range (9 metres), large flood area and narrow channel 

mouth, which result in high tidal currents in the Port's inner harbour.  Over past decades, 

dredging inside the inner harbour of the Port has caused increases in the channel currents 

because the removal of material above the low tide mark results in a greater volume of 

water flowing in and out with each tide.  This is likely to increase, as further dredging 

takes place (eg at South West Creek).

In recent years, multiple shipping berths were constructed, so that the inner harbour is 

now lined on both sides with valuable port infrastructure.  This means that, in addition to 

the channel blockage risk, there is an increased risk of damaging port infrastructure 

should a vessel lose control.

These factors, as well as the large size of the Cape size vessels that use the Port, means 

that it is necessary for vessels entering and leaving the Port (other than very small 

vessels) to use tug services in order to ensure their safety.  As the PHPA pointed out in its 

submission dated 19 November 2012, the Port is "heavily reliant" on the provision of 

towage services.

2.5 Vessels can only enter or leave the Port during narrow shipping windows

The tidal nature of the Port means that large vessels can only be berthed or unberthed 

during certain tides, and the narrow shipping channel means that vessels can only be 

moved one at a time.  As a consequence, tugs are largely only required during those 

tides, and are highly utilised during those tides.

On average, there are two suitable tides per day.  Vessels may be scheduled to arrive or 

depart within 30 minutes of each other during those suitable tides.

In order to meet the available "shipping windows", there may be up to three vessels in 

the shipping channel at any given time, escorted by up to 12 tugs (and up to 

approximately 16 tugs when extended escort is taken into account).  This requires a high 

level of co-ordination between each group of tugs, which is the responsibility of the 

Harbour Master and each vessel's pilot.

For the reasons set out above, there is a maximum number of vessels that can be moved 

with each suitable tide.  A tide in which the maximum number of vessel movements is 

scheduled is called a "peak tide".  Presently, approximately 20% of tides are "peak tides".  

As activity in the Port increases, then the number of "peak" tides is likely to increase.

Significantly, a tug fleet that is capable of moving all vessels during a "peak tide" is, in 

effect, capable of servicing all demand for towage services at the Port (that is, the fleet is 

also capable of fully servicing the vessels that move during a tide that is not a "peak 

tide").
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2.6 Towage incidents at the Port

In 2009, BHPBM commissioned the Lloyd’s Register Group, an international risk 

management consultancy with a specialisation in the marine industry, to conduct a 

detailed independent review of the operating risks associated with the Port's inner 

harbour.  The review concluded that the shipping risk is expected to grow exponentially, 

not linearly, with increasing ship movements.

There have been many shipping incidents in the Port in recent years.  The most common 

causes have been ship engine failure and ship steering failure.  In the past 7 years, the 

following significant incidents have occurred.

(a) Creciente – 12 September 2006:  The vessel broke away from its berth and went 

aground at an undeveloped location near Hunt Point.  Tugs were in attendance at 

the time, but were unable to stop the vessel from running aground.  The vessel 

was refloated 12 hours later with minimal damage.

(b) Iron King – 31 July 2008:  The vessel ran aground after a steering failure.  Tugs 

were in attendance and attached to the ship, but were unable to prevent the vessel 

from grounding due to insufficient bollard pull.  Fortunately, the ship grounded in 

one of the only muddy areas bordering the channel.  The grounding blocked traffic 

for 24 hours.

(c) Tang Hao – 24th February 2011:  Escort tugs detached from the vessel at beacon 

30, leaving the loaded vessel to travel the remaining 12km of the dredged channel 

unassisted.  Soon after the tugs detached, the ship suffered engine failure.  

Fortunately, the tugs were close enough to return and control the ship which had 

entered the channel batters (ie walls).  If the tugs were not close by, the vessel 

would have blocked the shipping channel, with a real possibility of the vessel 

breaking its back.  There was another loaded vessel behind the Tang Hao at the

time of the incident.

The channel batters are rocky and steep.  If one end of a ship lodges in the batters, and 

the other end remains in the channel, then it is possible for the loaded ship to break its 

back if the tide falls away.

The impact of the channel becoming blocked is potentially serious.  By way of illustration, 

a vessel carries on average 180,000 to 200,000 tonnes of iron ore.  The Port currently 

averages between 4 and 5 vessels per day, which means there is between 700,000 to 

1,000,000 tonnes of iron ore being exported per day. At a conservative estimate of the 

price of iron ore, this would amount to over $100,000,000 in revenue per day.

Given these incidents, the PHPA has proposed new operating rules for the Port.  Under

these proposed operating rules, the number of tugs required to escort each vessel are as 

follows:

(a) vessels arriving at the Port will have to be escorted by four tugs, which meet the 

vessel at beacon 30/31 and escort it to the berth (which is the same as the current 

arrangements);

(b) vessels leaving the Port must be escorted by:

(i) four tugs, which will meet the vessel at the berth and escort it to Hunt Point 

(near the mouth of the inner harbour);

(ii) three tugs from Hunt Point (after one drops off at Hunt Point), which will 

escort the vessel to a point marked by beacon 30/31 (compared to current 

arrangements where three tugs drop off, and one remains to escort the 

vessel to beacon 30/31); and
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(iii) one remaining tug (capable of operating in open water) from beacon 30/31

(after two tugs drop off at beacon 30/31), which will escort the vessel to 

beacon 15/16.5  (Currently, the three tugs drop off at beacon 30/31, and 

there is no extended escort service.)

The entire towage process for each vessel may take up to 2 hours.

2.7 BHPBM's projections of demand for towage services

For the financial year ending 30 June 2012, almost were provided towage 

services, which translates to approximately .6  This current financial year 

(ending 30 June 2013) has seen the average capacity of cape size vessels visiting Port 

Hedland increasing, and so it is expected that tug jobs for the year will be similar in 

number to last year even though iron ore exports for the Port have increased.  For the 

financial year ending 30 June 2014, it is expected that there will be approximately 

tug jobs.  Beyond next year the trend of increased towage jobs is expected to continue as 

iron ore exports continue to grow.

BHPBM estimates that the number of tugs required in the fleet in order to service demand 

is insensitive to increases in tonnage above approximately 200Mtpa (which is effectively 

today’s level).7  Only two additional tugs would be required to support inner harbour 

shipments beyond 400Mtpa.  BHPBM estimates that a fleet of 16 tugs (not including 

additional tugs for scheduled and unscheduled maintenance etc) could meet all current 

and future demand at the Port (allowing an extended escort service).  However, BHPBM 

estimates that the same sized fleet would be required to meet its demand associated with 

the shipping of BHP Billiton Iron Ore.

2.8 Outer harbour

The above analysis does not take into account any outer harbour development.  If an 

outer harbour is developed, then additional tugs will be required to service vessels 

travelling to and from the outer harbour, and the total capacity of the Port will be higher.

3. BHPBM'S TOWAGE BUSINESS AND ITS CURRENT LICENCE APPLICATION

3.1 History of the Port and BHPBM's operations

BHPBM has a long history of providing towage services at the Port to all port users.  Since 

BHP Billiton group entities first invested in the Mount Newman Joint Venture in the 1960s, 

and continuing until today, a company within the BHP Billiton group has been actively 

involved in ensuring that towage services are available to all port users, either by directly 

providing towage services, or arranging for towage services to be made available.

    
5 This service is the extended escort, or "open water assist" service.

6 This is on the basis that each vessel arrives and departs (each requiring towage services), and that 4 tugs will be 

required for approximately 75% of vessel movements.  A lower number of tugs will be required for the remaining 

25% of vessel movements.

7 This is on the basis of BHPBM's current assumptions about towage operations at the Port.  If those assumptions 

change, then this may affect the number of tugs required.
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3.2 BHPBM's towage business today

BHPBM currently operates a towage business in the Port.  It does this by providing a 

towage service to port users under the authority of a service provider's licence.8

BHPBM conducts the towage service as a stand-alone business unit within BHPBM.  

BHPBM has a substantial tug fleet of tugs either owned or chartered by BHPBM.  BHPBM 

also owns and operates a tug haven at Nelson Point.

BHPBM has contracted Teekay Marine Pty Ltd ("Teekay"), which is not related to the BHP 

Billiton group (other than through that contract), to act as BHPBM's agent in carrying out 

day-to-day operations of the tug fleet and tug haven.  The tug fleet is currently comprised 

of:

(a) seven tugs owned by BHPBM; and

(b) seven tugs chartered by BHPBM (including six 80 tonne rotor tugs).

There is a close relationship between Teekay and BHPBM, governed by the terms of the 

contract between them. For example, Teekay conducts formal reporting on operations on 

a monthly basis and there is daily communication between BHPBM and Teekay about the 

operation of the towage fleet.

3.3 How towage services are acquired by port users

In broad terms, and based on BHP Billiton's experience, the process for selling iron ore, 

arranging freight, and obtaining towage from BHPBM in the Port is as follows.

 

 

 

  

 

  

 

 

    
8 Port Authorities Regulations, clause 110A of Schedule 1.  As explained in these submissions, the Port Authorities 

Regulations prohibit a person (other than the PHPA or its agent) from providing a towage service in the Port, except 

under the authority of a service provider's licence.
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(c) The person responsible for arranging freight will then either charter a vessel, or (in 

some instances) use its own vessel.  

 

 

(d) If a vessel is chartered (as opposed to the person using its own vessel), then there 

is a charter agreement between the ship owner (generally an incorporated entity) 

and the charterer (which is either the iron ore customer, or the iron ore seller).  

 

 

(e) The "ship owner" for these purposes may not necessarily be the actual entity that 

owns the ship.  There will ordinarily be a company that has control and 

management of the ship, with actually ship ownership being held by a separate 

legal entity.  

(f) There are two common types of charter agreements used by the BHP Billiton 

freight entities referred to above: a "voyage charter" (ie a charter for one voyage) 

or a "time charter" (ie a charter for a period of time).   

 

 

(g) The key difference between the two arrangements is that:

(i) under a voyage charter, the "ship owner" is responsible for arranging all 

port services (including towage, stevedoring, pilotage etc); and

(ii) under a time charter, the charterer "steps into the shoes of" the "ship 

owner", and organises all port services (including towage, stevedoring, 

pilotage etc).

This means that, if a "time charter" is used, the references to the "shipping 

company" in the following paragraphs are actually references to the charterer  

. Where a 

"voyage charter" is used, the references to the "shipping company" are to the 

entity managing the ship on a day to day basis (usually the "ship owner" or an 

affiliate).

(h) The shipping company is responsible for engaging port service providers to provide 

port services at each port (such as pilotage, and towage).  The shipping company 

will appoint a "port agent" at each loading or unloading port.  The port agent takes 

care of all of the logistics around the vessel's arrival and departure on behalf of the 

shipping company.  This includes:

(i) arranging towage on behalf of the shipping company;

(ii) arranging pilotage from a pilot (which, in the Port, is provided by Port 

Hedland Pilots, which describes itself as a private company);

(iii) dealing with customs;

(iv) dealing with the port authority (including the PHPA); and
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(v) dealing with loading and unloading of cargo.

(i) As the port agent is an agent for the shipping company, as a matter of law the 

shipping company will have a towage contract with BHPBM.  

 

 

(j) BHPBM's towage contract adopts the U.K. Standard Conditions For Towage, and 

BHPBM charges all of its towage customers (including in respect of its vessels

carrying BHP Billiton Iron Ore) according to a standard schedule of towage rates 

(which is generally referred to as the "rate card").

 

 

 

 

3.4 Towage services offered to all port users on non-discriminatory terms

BHPBM provides towage services to all port users who require them on non-discriminatory 

terms.  Consistent with this, BHPBM offers all port users who require towage the same 

towage rates for towage services (despite the fact that vessels carrying BHP Billiton Iron 

Ore are the primary users of those towage services).

It is also important to recognise that BHPBM does not have any control over the way tugs 

are deployed within the Port.  In particular:

(a) the order of berthing and unberthing vessels is determined by the Harbour Master, 

in accordance with the port operating rules (set by the PHPA);

(b) before a vessel is ready to berth or unberth, the vessel must engage a pilot, who 

boards and takes over control of the vessel; and

(c) the tugs must obey the pilot's directions.9

As a result, BHPBM cannot operate its towage business in a way that can give vessels 

loaded with BHP Billiton iron ore a material advantage over any other vessels in the Port.

3.5 BHPBM's current licence and its application for a new licence

BHPBM has applied for a new 25 year, non-exclusive towage licence under the Port 

Authorities Regulations so that it can continue to provide towage services once its current 

licence expires.  BHPBM's current licence for towage services at the Port expires on 

30 September 2013.

As a significant port user, BHPBM's primary objective in operating a tug fleet is to:

(a) minimise the possibility of a channel blockage that could arise as a result of a 

vessel being incorrectly towed into, or out of, the Port; and

    
9 Port Authorities Regulations, regulation 37.
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(b) ensure there are towage services available in the long term that are sufficient to 

ensure the shipping of BHP Billiton Iron Ore.

These objectives are of fundamental importance to BHP Billiton's overall business.  The 

consequences of a channel blockage, or the unavailability of a towage service, could be 

extremely serious for BHPBM, as well as all other iron ore exporters using the Port.

As explained in section 2.6 of these submissions, at a conservative estimate of the price 

of iron ore, a channel blockage could amount to over $100,000,000 in lost revenue per 

day.

Unlike a specialist towage business that derives its revenue exclusively from towage 

operations, BHPBM's primary objective is to manage this supply chain risk.  While BHPBM 

does seek a reasonable and appropriate rate of return from its significant investment in 

the tug fleet and tug haven (commensurate with other towage businesses), it has a 

greater incentive to invest in a safe, efficient and reliable towage service than a specialist 

towage business, and necessarily has a long term commitment to the Port.

3.6 Why a long term licence is essential

BHPBM has applied for a 25 year non-exclusive licence in order to provide it the 

operational certainty necessary for it to:

(a) make business decisions about further investments in its tug fleet and related 

infrastructure; and

(b) ensure there is a towage capability at the Port in the long term.

BHPBM is currently conducting a study to make a further, larger, investment in an 

expanded and upgraded tug fleet and tug haven in the Port.  BHPBM seeks a licence of 

25 years, as that reflects the economic life of a new tug.

BHPBM's study is reviewing all aspects of BHPBM's potential investment, including 

funding, appropriate tugs, timeframes, and total fleet size. The need for further 

investment is linked to the PHPA's decision to introduce extended / open water escort 

services in the Port, and reflects changes to the port operating rules that have increased 

the number of tugs involved in each vessel movement.  It is likely the study will continue 

throughout 2013 and will go to the BHP Billiton board for its consideration in late 2013.

BHPBM cannot confidently invest in towage without the security of a long term licence.  

Otherwise, it faces the real risk that it will be prohibited from utilising its tug fleet and

recovering its investment in the future.

3.7 BHPBM is not seeking exclusivity

BHPBM has applied for a non-exclusive licence.  It will not require any other port user to 

use its towage services.  

BHPBM recognises that the PHPA has indicated in its notification that the PHPA does not 

consider that it is in a position to grant further towage licences until it has conducted a 

study into whether the Port can safely and efficiently support more than one towage 

operator.  That is a decision for the PHPA to make independently, but should not prevent 

BHPBM being granted a licence now.
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4. THE SCOPE AND NATURE OF THE LICENSING REGIME FOR TOWAGE IN THE PORT

4.1 Role of the PHPA

PHPA is a port authority established under section 4 of the Port Authorities Act.  As a port 

authority, its functions are set out in section 30 of the Port Authorities Act.  These 

relevantly include:

(a) to facilitate trade within and through the Port and plan for future growth and 

development of the Port;

(b) to undertake or arrange for activities that will encourage and facilitate the 

development of trade and commerce generally for the economic benefit of the 

State through the use of the Port and related facilities;

(c) to control business and other activities in the Port or in connection with the 

operation of the Port; and

(d) to be responsible for the safe and efficient operation of the Port.

Subject to the Port Authorities Act and Ministerial directions, PHPA has discretion as to 

how and when it performs its functions.10  

The Port Authorities Act provides that "PHPA has all the powers it needs to perform its 

functions under the Port Authorities Act and any other written law".  Those powers 

expressly include the power to issue licences and administer licensing schemes for 

activities and things in accordance with the Port Authorities Regulations.11

4.2 The licensing regime

The licensing regime in respect of towage services is established under Division 7 of 

schedule 1 to the Port Authorities Regulations (which was introduced into the regulations 

in June 2007).  Clause 110A of schedule 1 provides that, at the Port, a person (other than 

PHPA or a person acting on its behalf12) must not provide a towage service except under 

the authority of a service provider's licence issued by PHPA, and in accordance with any 

conditions or restrictions set out in the licence.13

In this context, it is important to understand what a towage licence is and is not.  Put 

simply, a towage licence is a permit to do something that would otherwise be unlawful: 

the provision of a towage service, by virtue of clause 110A of schedule 1 to the Port 

Authorities Act (and also see clause 107A).  So, in the absence of the licence, the 

provision of a towage service is unlawful (absent some other consideration, such as a 

State Agreement right).  In addition, a licence is a creature of administrative law issued 

by the PHPA in the performance of a statutory function and in the exercise of a statutory 

power.  As such, a licence is, by itself, nothing more than a permit (or authorisation) and 

is not a contract, arrangement or understanding between the licensee and the PHPA.  

    
10 Port Authorities Act, section 31.  This subject to the PHPA's obligation to give effect to written directions made by 

the Minister under section 72, the requirement to act in accordance with its strategic development plan and 

statement of corporate intent (sections 33, 55, 57, 64, and 66), and the obligation to act in accordance with 

prudent commercial principles and to endeavour to make a profit (section 34(1)). If there is any inconsistency 

between this obligation and the obligation to perform functions in accordance with the strategic development plan, 

the latter obligation prevails.

11 Port Authorities Act, section 35(2)(o).

12 Port Authorities Act, section 143(4).

13 Port Authorities Regulations, Schedule 1, clauses 110A & 110B.
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Equally, a licence does not confer rights upon the licensee other than those conferred by 

force of the Port Authorities Act and Port Authorities Regulations.

4.3 Only PHPA can decide whether to issue a licence

The Port Authorities Regulations, read with the Port Authorities Act, give PHPA—and no 

other person—the power to issue, suspend or cancel a service provider's licence for 

towage services.14 This is consistent with the PHPA's position as the statutory authority 

which has the function and power to control the Port.

Once an application is made, the PHPA is solely responsible for determining whether or 

not to grant a licence.  As far as BHPBM is aware, BHPBM is the only person to have 

applied for a service provider's licence to provide a towage service at the Port.

Generally speaking, the PHPA can exercise its discretion as to whether or not to issue a 

towage licence provided that:

(a) it does so in the performance of its functions;

(b) the decision is not inconsistent with any written Ministerial direction, its strategic 

development plan or statement of corporate intent (as existing from time to time 

and agreed by the Minister with the Treasurer's concurrence);

(c) doing so is consistent with prudent commercial principles and its obligation to 

endeavour to make a profit;

(d) the specific requirements in clause 110B of the Port Authorities Regulations are 

met (ie an application has been lodged with an application fee, and the PHPA is 

satisfied that the applicant has appropriate qualifications and experience to provide 

towage services); and

(e) it otherwise acts consistently with the law (including rights under State 

Agreements) and the general requirements imposed on statutory bodies under 

administrative law.

5. ROLE OF THE COMMISSION IN RESPECT OF THE NOTIFICATION

5.1 Nature of the notification process

The PHPA has lodged a notification under section 93(1) of the Act.  The notification 

purports to describe conduct that may constitute conduct described in sections 47(6) or 

47(7) of the Act.  We understand that the Commission has concluded that it is a valid 

notice.

As a consequence, the PHPA has statutory immunity15 in respect of any notified conduct 

that is otherwise prohibited by section 47(1), read with sections 47(6) or 47(7) of the Act.

BHPBM also understands that the Commission's current process is to determine whether 

or not to issue a written notice under section 93(3A) of the Act in respect of the notified 

conduct.16  As such, the Commission's assessment of public benefits and public detriments 

must be focussed only on notified conduct, or proposed conduct.  It is therefore critically 

important to clearly identify and describe the conduct that is alleged to fall within the 

scope of sections 47(6) and 47(7).

    
14 Port Authorities Act, section 35(2)(o) and Port Authorities Regulations, clause 110B of Schedule 1.

15 Competition and Consumer Act, section 47(10A).

16 See the Commission's letter dated 5 October 2012.
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The Commission may issue a written notice under section 93(3A) if it is satisfied that:

(a) the PHPA has notified the Commission under section 93(1) of conduct or proposed 

conduct described in (relevantly) sections 46(6) or (7); and

(b) the likely benefit to the public from the conduct or proposed conduct will not 

outweigh the likely detriment to the public from the conduct or proposed conduct.

This means that the Commission must identify the likely public benefits and likely public 

detriments that may arise from the notified conduct.

5.2 If the Commission is unsure, the notification should stand

BHPBM notes that the Commission may only issue a notice under section 93(3A) if it is 

satisfied that the likely public benefit of the third line forcing conduct will not outweigh the 

likely public detriment from that conduct.  BHPBM submits that, if the Commission is 

unsure about the impact of the conduct, then it should allow the notification to stand—

particularly given that, if the notification is rejected, the applicant cannot make a further 

notification in relation to the same conduct, or proposed conduct, or in relation to conduct 

or proposed conduct to the like effect.17

6. THE NOTIFIED CONDUCT IS NOT EXCLUSIVE DEALING

6.1 What is "third line forcing"?

The PHPA's notification specifically points to section 47(6) of the Act.  The conduct 

described in sections 47(6) and 47(7) is commonly described as "third line forcing".  

"Third line forcing" occurs where either:

(a) a corporation (a "supplier"), in trade or commerce:

(i) will supply, or offer to supply, goods or services to a person (whether at all, 

at a particular price or with a discount or rebate);

(ii) on condition that the person will acquire goods or services, or goods or 

services of a particular kind of description, directly or indirectly from another 

person; or

(b) the supplier, in trade or commerce:

(i) refuses to supply goods or services to a person (whether at all, at a 

particular price or with a discount or rebate);

(ii) for the reason that the person has not acquired, or has not agreed to 

acquire, goods or services of a particular kind or description directly or 

indirectly from another person.

As explained below, to the best of BHPBM's knowledge, the PHPA has not engaged in, 

and does not propose to engage in, "third line forcing" in relation to towage services at 

the Port.

6.2 The notification does not identify any third line forcing conduct

The PHPA's notification relevantly states (at section 2(b)) that:

    
17 Competition and Consumer Act, section 93(10).
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On expiry of [BHPBM's] licence, the PHPA proposes to grant a further non-exclusive licence to 

[BHPBM] to provide these towage services.  Although the licence proposed to be issued to 

[BHPBM] is non-exclusive, the PHPA does not currently intend on granting any further 

licences for the provision of towage services at the Port.

The PHPA proposes to undertake a study on the feasibility of an additional towage service 

provider at the Port, which will determine whether the Port can efficiently support a new 

entrant into the market.  Until this study is completed, and the PHPA fully understands the 

need for and/or ramifications of granting further towage licences at the Port, the PHPA is of 

the view that it is not in a position to make any decision (or grant) any additional towage 

licences.

Towage is a necessary service for all users of the Port and the PHPA does not allow vessels to 

enter or leave the Port unless they are under tow (…).

Accordingly, although the licence granted to [BHPBM] is non-exclusive and the PHPA has not 

conclusively determined whether or not it will grant additional licences in the future, while 

[BHPBM] is the sole towage service provider at the Port all Users must engage the services of 

[BHPBM] to use the Port. …

In BHPBM's view, the PHPA's description of the conduct does not disclose any conduct that 

could constitute third line forcing.  In particular, the notified conduct does not identify:

(a) any good or service that the PHPA will supply, offer to supply, or refuse to supply;

or

(b) any condition of such a supply requiring a port user to use BHPBM (apart from 

identifying the fact that, if BHPBM is the only licensed provider, then no-one else—

other than the PHPA or a person acting on its behalf—would be legally permitted to 

provide a towage service in the Port).

Rather, it appears that the PHPA has submitted the notification out of an abundance of 

caution and, on that basis, should be allowed to stand.  However, BHPBM remains firm in 

the view that the notified conduct does not amount to third line forcing, and therefore no 

contravention of section 47(1) would otherwise occur.  Merely requiring a person to use

goods or services does not amount to third line forcing.  That is also the case even if there 

is only one available supplier of those goods or services.

6.3 Number of licensees is irrelevant to whether there is third line forcing

In considering whether the PHPA's conduct amounts to third line forcing or not, it is 

important to recognise that it is not relevant whether the PHPA only issues one licence, 

two licences or an unlimited number of licences.  Third line forcing can only occur if the 

PHPA supplies, offers to supply, or refuses to supply a service to a port user on condition 

that the port user acquires a towage service from "another person".

The case law on third line forcing makes it clear that it does not matter whether the 

condition requires a person to acquire services from one person, or from a panel of 

persons.  This means that third line forcing would occur if the PHPA supplied a good or 

service to a port user on condition the port user acquired a different good or service from 

"a licensee"—even if more than one towage provider was a licensee.

In BHPBM's view, this further illustrates why the PHPA's conduct does not constitute third 

line forcing: it is not relevant to focus on how many licences may or may not be issued in 

the future—the question is whether the PHPA is supplying a service to a port user on 

condition that the port user acquire a towage service from "another person".  As far as 

BHPBM is aware, there is no evidence that this is the case.
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7. THE COMMISSION'S ASSESSMENT IS NOT ABOUT THE MERITS OF GRANTING A 

LICENCE

7.1 Licensing and third line forcing are distinct and separate issues

BHPBM submits that there is a clear distinction between:

(a) whether or not the PHPA should perform its statutory function and exercise its 

statutory power to issue a licence to BHPBM under the Port Authorities Regulations

(which is outside the ambit of the notification process); and

(b) whether or not the PHPA should supply a good or service to a port user on 

condition that the port user acquire a towage service from BHPBM (or any other 

person).

Merely issuing a towage licence to BHPBM—or any other person—does not constitute third 

line forcing.  A licence simply means that the licensee is lawfully able to provide a towage 

service at the Port—it provides statutory and/or administrative authorisation to perform 

an act that would otherwise be unlawful.

Fundamentally, whether the PHPA can or should issue a licence to BHPBM is a matter for 

the PHPA alone.  This notification process is not the correct forum for determining the 

merits of BHBPM's licence application.  It is only appropriate to consider third line forcing 

conduct—which BHPBM contends does not exist in this case.

7.2 Submissions have incorrectly focussed on licensing

BHPBM observes that the submissions made by others have not identified any third line 

forcing conduct,18 and have instead focussed on the merits of:

(a) whether BHPBM should be granted a long term, non-exclusive licence now;

(b) whether the PHPA should issue further non-exclusive licences to other towage 

providers; or

(c) whether the PHPA should conduct a competitive tender in respect of towage 

services.19

BHPBM submits that none of these matters are relevant to the Commission's consideration 

of whether or not to issue a section 93(3A) notice.  The only question is whether the PHPA 

should be entitled to provide a good or service to port users on condition that those port 

users acquire towage services from BHPBM—and there is nothing in the PHPA's 

notification to suggest that this is the case.

7.3 Statutory licensing decisions (including whether to issue a licence, and how 

many licences to issue) are not "in trade or commerce"

Further, the administration of the licensing scheme established under the Port Authorities 

Regulations involves the exercise of a statutory power in the performance of a statutory 

function.

As a consequence, in BHPBM's view, the issue of a licence is not conduct "in trade or 

commerce" and is therefore not subject to the prohibition in section 47(1).

    
18 The Submission by SMIT Marine Australia (24 October 2012) makes the unsubstantiated assertion that the PHPA 

has "failed to make a case that would warrant a continuation of the third line forcing arrangement that is currently 

in place".  However, it fails to explain what the "third line forcing arrangement" actually is.

19 For example, Submission by SMIT Marine Australia (24 October 2012).
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This is because the PHPA is discharging a regulatory function in the public interest,20 as 

opposed to engaging in conduct of a "trading" or "commercial" character.  It is not an 

activity that the PHPA carries out part as part of any "trading" or "commercial" activities, 

or even as an incidental part of any trading or commercial activities.  It is an activity the 

PHPA carries out because the Port Authorities Regulations have the effect of establishing a 

licensing scheme for the PHPA to administer.  This is particularly the case where a person 

has applied for a licence under the Port Authorities Regulations and the PHPA grants the 

licence under the same regulations.

This view is consistent with the "list of non-commercial activities" set out in section 2C(1) 

of the Act.  Section 2C(1) sets out activities that, for the purposes of sections 2A, 2B and 

2BA do not amount to "carrying on a business".  Section 2C(1)(b) expressly includes 

"granting, refusing to grant, revoking, suspending or varying licences (whether or not 

they are subject to conditions)".

While the purpose of section 2C(1) is not to set limits on the definition of "in trade or 

commerce", it is consistent with the view that administering a statutory licensing scheme 

does not constitute "trading" or "commercial" activities.

7.4 No prospect for anti-competitive harm

BHPBM does not propose to carry out a detailed analysis of the potential public benefits 

and public detriments of the notified conduct, as BHPBM does not consider such an 

analysis to be necessary.  However, BHPBM makes the following observations about the 

process for identifying anti-competitive harm.

As the Commission is aware, a critical element to considering whether or not the 

notification should be allowed to stand is to consider whether the notified conduct could 

have the likely effect of substantially lessening competition in a market.  This involves:

(a) identifying the market or markets that may be affected;

(b) forecasting the likely state of competition in the market (or markets) "with" the 

notified conduct;

(c) forecasting the likely state of competition in the market (or markets) "without" the 

notified conduct; and

(d) comparing the forecast markets "with" and "without" the notified conduct to 

determine if there is likely to be a substantial lessening of competition.

In this regard, and in line with previous submissions by the PHPA, BHPBM submits that 

the relevant market is likely to be a market for the towage services in the Port.

As set out above, BHPBM submits that the Commission's market analysis must be an 

analysis of the state of competition in the market where the PHPA requires port users to 

acquire a towage service from a licensed towage provider (in this case, BHPBM) compared 

to the state of competition in a market without that conduct.

Importantly, it is not a comparison of the likely state of competition in the market where 

BHPBM is granted a 25 year non-exclusive licence with the state of competition in a 

market where BHPBM is not granted a 25 year non-exclusive licence.  This is because the 

decision about whether or not to grant BHPBM a licence is a matter exclusively for the 

PHPA, and not the Commission, and because the conduct in question is the notified third 

line forcing conduct, not the grant of a licence.

    
20 See, for example, Stirling Harbour Services Pty Ltd v Bunbury Port Authority [2000] FCA 1381 at [84].
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Further, as a matter of law, the PHPA has no choice but to require port users to acquire 

towage services from a licensed operator (unless the PHPA decides to supply towage 

services itself).  This is because, as explained above, it is illegal for a person (other than 

the PHPA or a person acting on its behalf) to provide towage services in the Port.  BHBPM 

submits that, in circumstances where there is only one towage provider (and no other 

person has applied), there can be no anti-competitive harm arising from this conduct.

8. ADDITIONAL INFORMATION REQUESTED BY THE COMMISSION

8.1 Questions asked by the Commission

The Commission has asked BHPBM to respond to the following questions:

(a) Further details regarding the way towage services are acquired at Port Hedland 

both currently, and in the future, including the control BHPBM (as a user of the 

port) would have over the selection of a harbour towage provider in the event the 

Port of Port Hedland was serviced by more than one harbour towage company. In 

particular, it would be useful to understand whether any of BHPBM’s tonnage would 

be contestable in the event that there was a second provider. 

(b) The importance of the exclusive dealing notification in BHPBM’s investment 

decisions. Does the notification provide BHPBM with additional certainty or comfort 

for this investment, knowing that the Port Authority proposes to require all port 

users to use the services of BHP (at least until the feasibility of having more than 

one operator has been examined further)?

(c) Whether BHPBM would be likely to alter the scope or scale of its investment 

(particularly in relation to the number of rotor tugs purchased) if it were likely that 

a second provider would also provide towage services at the port. For example, 

would BHPBM consider staging its investment in rotor tugs over a longer period of 

time, pending any decision regarding a second provider?

(d) What BHPBM considers would be the effect on the provision services at the port if a 

second provider was given a licence to operate. For example, would there be an 

effect on prices or service quality? Assuming that the second provider was 

required to meet the same safety and operational quality standard as BHPBM, 

would there be any effect on safety or service quality at the port?

(e) In its submission of 26 October 2012, BHPBM submitted that, due to the harbour 

towage licence being ‘non-exclusive’ BHPBM will not have a ‘monopoly’. Could you 

please explain your client’s view on the effect of the notification on this threat of 

competitive entry, given that the port authority proposes to, at least in effect, 

require all port users to acquire the towage services of BHPBM.

This section of the submissions seeks to provide additional information to assist the 

Commission to answer these questions.

8.2 Contestability of towage requirements for vessels carrying BHPBM iron ore
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BHPBM anticipates that, on the basis of its long history at the Port, it is likely that 

shipping companies would continue to primarily use BHPBM for towage at the Port, as it 

has an excellent service record.

8.3 Impact of the notification on BHPBM's investment decision

The PHPA's notification in respect of third line forcing does not necessarily provide any 

additional certainty or comfort in respect of BHPBM's investment beyond the certainty and 

comfort that obtaining a long term, non-exclusive, licence would provide BHPBM.

As explained above, BHPBM is currently undertaking a study and review into the 

appropriate investment necessary for its tug fleet and related infrastructure (including the 

tug haven).  BHPBM anticipates that the study will be completed in time for a paper to be 

presented to its board later this year.

A critical requirement for any investment is a licence that will allow BHPBM to operate a 

tug fleet in the Port in the long term (at least 25 years).  Without the guarantee that 

BHPBM will be able to operate, it would be difficult for BHPBM to justify any significant 

capital investment, as there would be a real risk that BHPBM would be unable to utilise 

the capital in the future.

Importantly, BHPBM is not seeking any exclusivity.   

 

The fact that the PHPA has indicated, in its notification application, that it does not intend 

to issue an additional licence until it has completed its feasibility study, does not 

materially change BHPBM's analysis.  This is because:

(a) the licence BHPBM applied for is non-exclusive, so the PHPA could change its mind 

at any time; and

(b) BHPBM's study is on the basis that it will have a fleet adequate to meet its own 

operational requirements, and which is likely to have sufficient spare capacity to 

service the requirements of all other port users if those port users wished to 

continue to use BHPBM.

8.4 Impact of a second operator on BHPBM's investment

 

  

 

BHPBM's analysis to date suggests that, if BHPBM 

invested in a tug fleet capable of servicing its current and forecast demand in relation to 

BHP Billiton Iron Ore only, then that tug fleet would have sufficient spare capacity to 
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provide a towage service to all port users.   

 

 The central concern for 

BHPBM is to obtain a long term, non-exclusive licence, so that it can operate the tug fleet 

and recover its investment over time.

If a second operator does enter the market, then BHPBM would need to consider at that 

time whether, having regard to the scale of the second operator's entry, there should be 

any change to the scale or timing of the investment.

8.5 Impact on service quality if a second operator entered the Port

As explained earlier in these submissions, BHPBM, as a major port user, has a strong 

incentive to ensure that towage operations are safe and efficient.  This is because the 

impact on BHPBM's (and other port user's) iron ore export operations if the channel was 

blocked (or towage was not available) would be potentially catastrophic.

It is important to recognise that BHPBM's primary source of revenue is from its iron ore 

export operations.  While it seeks to recover a reasonable return on capital from its 

investment in towage, this return is not significant in the context of BHPBM's broader 

operations.  This is illustrated by the fact that the value of iron ore on a single vessel, 

using a conservative estimate of iron ore prices, is approximately $20,000,000, compared 

to the total towage costs for moving that vessel in and out of the Port of approximately 

$50,000 (approximately 0.5%).

By contrast, if a specialist towage provider is unable to provide towage services because 

of a channel blockage, then its lost revenue is significantly lower, and its costs limited to 

the costs associated with operations in that single Port.  It is also likely that the specialist 

operator would be engaged to assist with the clearing of the channel.

A specialist towage operator makes its return from the towage business alone.  As a 

consequence, it is motivated to minimise capital and operating costs.  Unlike BHPBM, its 

commitment to the Port is also likely to be limited to the extent that it is able to earn a 

reasonable return from its towage business.  Unlike BHPBM, a towage operator could 

simply choose to leave the Port.  By contrast, BHP Billiton Iron Ore must be shipped 

through the Port (and, further, BHPBM has positive obligations under its State Agreements 

to do so).

The imposition of safety and operational quality standards does not change those 

incentives: BHPBM will always be more motivated than a specialist towage provider to 

invest in towage, remain in the Port, and ensure those towage services are provided 

safely and efficiently.  As a consequence, BHPBM does not believe that a specialist towage 

operator would have the same level of commitment to safety and service quality in 

providing towage services as BHPBM.

8.6 Impact on towage prices if a second operator entered into the Port

BHPBM's existing tug fleet is capable of meeting current demand for towage services in 

the Port.  Even if BHPBM's investment in the towage fleet is tailored to meet the 

requirements in relation to BHP Billiton Iron Ore, it is still highly likely that BHPBM will 

have sufficient spare capacity to meet the requirements of all other port users.  As a 

consequence, the overall capital expenditure in the Port would be higher if a second 

operator entered the Port, as there would be a greater level of spare capacity.

8.7 Increased co-ordination required if there are multiple towage providers

The introduction of a second towage provider in the Port is likely to have an impact on the 

way that the PHPA schedules vessel movements.  This is because a specialist towage 

operator may find it difficult to move vessels that are scheduled "back-to-back", unless it 
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has a sufficient number of tugs to move multiple vessels simultaneously.  (It is also 

important to recognise that, once a group of tugs has finished escorting a vessel, it takes 

some time for that group of tugs to return to the "starting position" to move the next 

vessel.)

As a consequence, the Harbour Master would need to take this into account when 

considering how to integrate a second towage provider into the Port.

8.8 No "monopoly"

BHPBM agrees with the PHPA's view is that the Port is unlikely to be a natural monopoly.  

BHPBM doubts that the notification would have any material effect on the threat of 

competitive entry because, from a practical perspective:

(a) a second towage provider is likely to want to the type of information that the PHPA 

proposes to obtain as part of carrying out its feasibility study into the viability of 

multiple providers in the Port; and

(b) even if a second provider applied for a towage licence now, it is likely to take some 

time (at least 12 to 18 months) for the provider to be ready and able to operate.

Conversely, the PHPA's feasibility study might potentially increase the prospective of 

competitive entry into the Port if it establishes a clear path to entry.

Ashurst Australia




