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Dear SirMadam,

FORM G NOTIFICATION OF EXCLUSIVE DEALING - BONBONS BAKERY
FRANCHISE PTY LTD

We act on behalf of Bonbons Bakery Franchise Pty Ltd (Bonbons Franchise).

We enclose a Fomi G Notification of Exclusive Dealing in relation to certain conduct of Bonbons
Franchise, together with a cheque for $1 00.00

As stated in the Notification, we request that the contents of Ninexures A and B remain
confidential.
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MARSIPRIS

If you have any queries or require any further information, please do not hesitate to contact Matt
Zaba of our office.

look fonvard to receiving confirrnation of lodging.
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Form G

Commonwealth of Australia

Competition grid Consumer ACZ 2010 - subsection 93 (1)
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer ColluLiission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition grid
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind referred to
subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving
notice engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

I. Applicant

(a) Name of person giving notice:
(Refer 10 direction 2)

Bonbons Bakery Franchise Pty Ltd (Bo"borns Fr""chise)

(b) Short description of business carried on by that person:
(Re, f 'er 10 direction 3)

Bonbons Franchise provides franchise goods and services to "Bonbons Bakery'
franchisees througliout Australia.

The Bonbons Bakery system and the Bonbons Bakery brand incorporates a variety
of valuable intellectual property including trade marks, logos and business names,
copyriglited materials, and includes a distinctive image which comprises designs
and colour scheme for Bonbons Bakery retail stores, signs, layouts, fixtures and
fittings, unifonns and badges, certain processes, methods, systems, recipes,
fonnulas, manuals, computer software, trade secrets, know how and other
procedures (collectively I"tonect""IProper^,).

The majority of Bonbons Bakery retail stores are owned and operated by
franchisees (Franchised Operatio"s) PUTSuant to a written franchise agreement
(From chise figreeme"t).

Bonbons Bakery franchised stores sell a range of food and beverage products,
including but not limited to bakery and bakery related products and coffee and
coffee related products, predominantly to retail customers.

Bonbons Franchise is a related entity of Bonbons Bakery Pty Ltd (Bombo"s) which
owns certain trade marks and intellectual property relevant to the Bonbons Bakery
franchise system. The ownership of, and the riglit to use, the aforesaid intellectual
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property is the subject of an agi'Gement between Bonbons Franchise and Bonbons,
the tenns of which are confidential.

(c) Address in AUStra"a for service of documents on that person:

c/- Matt Zaba, Shift' & Company, Level2,34 Queen Street, Melbourne VIC 3000

Notified arrangement

(a) Description of the goods or services in relation to the supply or acquisition
of which this notice relates:

I. Franchise goods and services supplied by Bonbons Franchise include,
but are not limited to:

a. licences to certain intellectual property

b. materials and related services required to conduct franchise
operations and;

c. opportunities to participate in franchise training.

Goods and services provided by nominated suppliers (or a nominated
supplier) (, 4pproved Prod"cts a"d Services) including, but not limited
to, a supplier that is a related body corporate of Bonbons Franchise
(, 4pproved S"PPIier) in relation to:

a. Ingredients;

b. Bakery products (wholesale, half baked, raw and complete);

c. Shop fit outs;

d. Packaged products;

e. Selected hot and cold beverages;

f. Coffee and coffee related goods and services; and

g. Operational products and services.

Description of the conduct or proposed conduct:
(Refer 10 direction 4)

(b)

Bonbons Bakery brand and system

The bakery and beverage industry is higlily competitive and densely populated.
The Bonbons Bakery system is designed to give Franchised Operations a
competitive advantage. This is achieved by ensuring that:

all Bonbons Bakery outlets maintain a unifonn product range which
delivers food products and coffee related beverages of the higliest
quality;
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all Bonbons Bakery outlets are operated in such a manner as to deliver a
consistent customer experience, including througli achieving consistency
in the modes and methods of operating a Bonbons Bakery outlet and
otherwise the nature and quality of a fit out of Franchised Operations
across Australia to maximise the retail experience for both franchisees
and consumers; and

the integ'ity in the marketplace of the Bonbons Bakery image and the
franchise system is maintained and otherwise ensuring the developments
and continual enhancement of the intellectual Property.

Without ensuring that these elements are maintained and enhanced, the potential
profit for franchisees, and benefit capable of being derived from being a
Bonbons Bakery franchisee, is eroded and the long tenn value of the Bonbons
Bakery brand is diminished.

Franchisees' contractual obligations

Franchisees have obligations under their respective Franchise Agreements in
relation to the Approved Products and Services they can:

purchase, acquire or make for use in their Franchised Operation; and

market or sell from their Franchised Operation.

In addition, franchisees have obligations in relation to some of the equipment
they must use in their businesses.

Under the Franchise Agi'Gement, franchisees are generally required to enter into
a separate licence agreement or sub-lease with Bonbons in respect of the
occupation of the premises from which the Franchised Operation is, or is to be,
conducted.

The relevant clauses of the standard Franchise Agreement that relate to the
notified conduct are set out in minexure A (confidential).

Notified Conduct

Bonbons Franchise proposes to:

I . supply, or offer to supply, franchise goods and services, on condition
that the person to whom Bonbons Franchise supplies or offers to supply
Bonbons Bakery goods and services acquires Approved Goods and
Services from an Approved Supplier.

refuse to supply Bonbons Bakery goods and services for the reason that
a person has not acquired, or has not agi'eed to acquire, Approved Goods
or Services from an Approved Supplier.
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By appointing Approved Suppliers, Bonbons Franchise seeks to:

I. leverage the Bonbons Bakery network for the purposes of negotiating
better than market pricing for Approved Products and Services;

ensure the protection of Bonbons' Intellectual Property (including
proprietary recipes for products);

ensure consistency in the product and service type offered to all
franchisees and by all franchisees to the consumer;

ensure consistency in the hig}I quality product offered to all franchisees
and by all franchisees to consumers as a result of strict quality checks
and quality control measures of Approved Suppliers; and

ensure consistency in the services provided to customers of Franchised
Operations (including the provision of infonnation in connection with
food products, such as nutritional infonnation); and

Competition and Consumer Actimplications

The notified conduct potentially falls within the definition of exclusive dealing
in sections 47(6) and (7) of the Compelirio" grid Consumer ACi 2010 (Cth)
(CCrl), as Bonbons Franchise seeks to:

supply its services as franchisor/licensor on the condition that the
franchisee acquires; and

refuses to supply its services as franchisor/licensor if the franchisee
does not acquire (or has not agi. eed to acquire);

the Approved Products and Services set out in section 2(a) above from the
Approved Suppliers.

Additionally, where Bonbons Franchise gi'ants or renews a sub-lease or licence
in respect of the occupation of premises from which a Franchised Operation is,
or is to be, conducted the notified conduct may fall within the definition of
exclusive dealing in sections 47(8)(c) and 9(d) of the CCA, as Bonbons
Franchise, in conjunction with its associates, proposes to:

erant or renew, or make it known that it will not exercise a power or
rigl'It to terniinate, a sub-lease or licence in respect of land or a building
(or a part thereof) on the condition that the franchisee acquires the
Approved Products and Services set out in 2(a) above from the
Approved Supplier; and

refuse to grant or renew, or exercise a power or rig}It to tenninate, a sub-
lease or licence in respect of land or a building (or part thereof) if the
franchisee does not acquire (or has not agi'eed to acquire) the Approved
Products and Services set out in 2(a) above from the Approved Supplier.

Bonbons Franchise maintains that the public benefits that will result from the
notified conduct will outweigli any public detriment.
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Persons, or classes of persons, affected or likely to be affected by the notified
conduct

(a) Class or classes of persons to which the conduct relates:
(Refer !o direction 5)

Businesses that wish to enter into a franchise arrangement for the provision of
"Bonbons Bakery" franchise goods and services from Bonbons, Approved
Suppliers and the broad wholesale/retail market for the sale and supply of the
Approved Products and Services.

Number of those persons:

(i) At present time:

Greater than 50.

(b)

(in)

(c)

Estimated within the next year:
(Refer 10 direction 6.1

Greater than 50.

Where number of persons stated in item 3 (b) (i) is less than 50, their names
and addresses:

Public benefit claims

Not applicable.

(a) Arguments in support of notification:
(Re:/'er to direction 7:1

Bonbons believes that the benefit to the public likely to result from the notified
conduct would outweigli any detriment likely to result from the notified
conduct.

The purpose of the notified arrangement is not to substantially lessen
competition. Rather, the notified arrangement will enhance the capacity of
franchisees, as small businesses, to compete with larger businesses and other
competitors. This enhanced capacity is essentially important in a market where
there is intense competition, particularly from large chains and competing
speciality bakery and coffee and associated product-based franchise networks
(such as Breadtop, Bakers Denglit, Muffin Break and Ferguson PIarre).

The notified arrangement will be likely to have the following benefits for
franchisees and consumers:

I. the notified conduct gives Bonbons Franchise more bargaining power
when negotiating prices with suppliers which will have a flow-on
effect to franchisees and the end consumer;
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(b)

the notified conduct allowed Bonbons Franchise to focus on

controlling quality which ensures that end consumers are provided
with Food Products of a consistent standard;

Facts and evidence relied upon in support of these claims:

The notified conduct is likely to have the benefits listed below for franchisees
and end consumers:

the notified conduct will ensure consistency, unifonnity and Grid-to-
end quality control, which is paramount to the integi. ity of the Bonbons
Bakery brand and image.

Requiring franchisees to acquire Approved Products and Services
from Approved Suppliers ensures that all franchisees maintain higli
standards so that the brand can compete more effectiveIy in the retail
food market.

Business efficiency is enhanced as franchisees are assured access to
Approved Products and Services from Approved Suppliers that are of a
consistent standard. If each franchisee had to assess the ability of each
of its suppliers to meet Bonbons Franchise's specifications it would be
extremely inefficient.

The notified conduct seeks to ensure the quality of the final product
offered by each Franchised Operation and also seeks to ensure the
quality of the Franchised Operations themselves, by ensuring that
franchisees are provided with reputable providers for goods and

Market definition

Provide a description of the market(s) in which the goods or services described at
2 (a) are supp"ed or acquired and other affected markets including: significant
suppliers and acquirers; substitutes available for the relevant goods or services;
any restriction on the supply or acquisition of the relevant goods or services (for
example geographic or legal restrictions):
(Refer to direction 8)

The relevant markets include:

SGrvlCGS.

. the market or markets for bakery and coffee franchise goods and services; and

the market or markets in which Approved Suppliers provide bakery and coffee
goods and services.

Each of the above markets is characterised by a relatively large number of participants
at the relevant wholesale and retail levels. in some cases, the competitors in the
market place may often be large corporations, such as supennarkets, or franchise
chains such as Bakers Denglit or Ferguson Plane.
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Public detrimemts

(a) Detrimemts to the public resulting or likely to result from the notification,
in particular the likely effect of the notified conduct on the prices of the
goods or services described at 2 (a) above and the prices of goods or
services in other affected markets:

(Refer to direction 9)

1'116 relevant market likely to be affected by the proposed conduct is the
market for the provision of bakery and coffee franchisee goods and
services. The suppliers in this market include:

a. Muffin Break;

b. Bakers Denglit;

c. Bread Top; and

d. Ferguson Piarre.

The suppliers of bakery and coffee franchisee goods and services.

Suppliers of bakery and coffee franchisee goods and services include:

a. Triple Crust;

b. Brassiere Bread;

c. Bread Top;

d. Bakers Deng}It; and

e. Ferguson Plane

Bakery and coffee goods and services are acquired by the members of
the general public.

Bonbons Franchise does not believe that there are any substantial public
detriments of the notified arrangement. Ally anti-competitive effects on
suppliers of the Approved products and Services will be minimal due to the
number of the potential purchasers of their products and services. Further, the
Franchise Ageement provides scope for a franchisee to request that products
or suppliers that are not part of the Approved products and Services or
Approved Suppliers be approved by Bonbons Franchise for use in the
franchisee's business.

The anti-competitive effect of this arrangement on the end consumer is
negiigible, as it will have little to no impact on the consumer.

Bonbons Franchise contends that the notified arrangements will have a
negligible effect on competition within the relevant markets and that the public
benefits resulting from the notified conduct outsveig}I any public detriments
caused by the conduct.
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(b) Facts and evidence relevant to these detrimemts:

The notified conduct would not result in public detriment as:

I. there are a number of alternative bakery and coffee franchisor suppliers
in the market from which businesses can choose to enter into an

arrangement; and

Franchisees

The notified conduct may prevent franchisees from selecting between
suppliers on the nonnal commercial basis of product quality and price.
franchisees may also be required to acquire Approved products and Services
from Bonbons Franchise, its associates or from an Approved Supplier.

However, as specified in Armexure B (confidential), the Franchise Agi'Gement
provides a mechanism for franchisees to seek approval of products (including
the Approved Products and Services) or services which they propose to
acquire from sources which are not nominated or approved by Bonbons
Franchise. Bonbons Franchise will consider the products or services applied
for by the franchisee, to ensure that they meet the standards of the franchisor.

Franchisees may also apply to stock product lines which are not ordinarily
permitted or sold within the Franchised Operation. Bonbons Franchise may
allow this where it is in the best interests of Bonbons Bakery of a particular
franchisee to do so.

On this basis, the detriment to the franchisee will be minimal.

Consumers

The anti-competitive effect on the end consumer is negligible, as it will not
ultimately prohibit consumers from comparing prices and products because
consumers can obtain bakery and coffee products from a vast array of
suppliers in the market.

Suppliers

The wholesale suppliers that are not Approved Suppliers will not have access
to Bonbons Bakery franchisees, unless they are nominated by a particular
franchisee to provide non-approved products and meet the requirements of
Bonbons Franchise.

However, the anti-competitive effect on suppliers who do not have access to
franchisees will be insignificant given the number of retailers in Australia to
which suppliers may sell their products.

The notified conduct should only further promote competition between
suppliers are they compete for Approved Supplier status.
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Further information

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

at^d 2. . 1.1. ..! '^"

1:1^^I;^^>......:^^'L. .................

Matt Zaba, Shiff & Company, Level2,34 Queen Street, Melbourne VIC 3000
Phone: 0386/1 0400 Email: inzaba@shift'co. coin. au

I of the applicantSi

............ ................................................. ^';"35!!::.....^I^

(Full Name)

.. . .... ^:;, I^^;.-^,.. ... ,,. .. .. .... .... ... ...... .... .. . .. .. .... ...
(Organisation)

........ . L. J.

(Position in Or 'sation)

,

O'~\ 1, , ., I_, .* ('

^s, J, ,, ^' , ,,.., 1"'1:1^, ' '
^.^:: ^r, ^,, S
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DIRECTIONS

I. In lodging this form, applicants must include all infonnation, including supporting
evidence that they wish the Commission to take into account in assessing their
notification.

Where there is insufficient space on this fomi to furnish the required infonnation, the
infonnation is to be shown on separate sheets, numbered consecutiveIy and sigied by or
on behalf of the applicant.

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be
inserted in item I (a), not the name of the person signing the notice, and the notice is to be
signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of the
which the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in section 47 of the
Coinpetitzbn and Consumer Act 2010 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the hig}jest number of persons with whom the entity giving the notice
is likely to deal in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the
proposed conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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