
Bather Perry Ply Ltd
18/133 Castlereagh Street
Sydney NSW 2000
WWW. banter coin au

DX 109 Sydney
PO Box 2631

Sydney NSW 2001

The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
GPO Box 3131
Canberra ACT 2601

Tel +6,282817800

Fax +61 2828/7838

ABN 30 124690053

Dear Sin Madam

FILE No:

Doc:

MARS!PRISM:

Notification of Exclusive Dealing

We act for Stuart Alexander & Co Pty Ltd (Stuart Alexander).

Please find enclosed a notification in relation to conduct which may constitute exclusive
dealing. The notification relates to promotional offers by Stuart Alexander to consumers
where it is a condition of entry:

. that the consumer buys particular bottled sparkling water goods distributed by Stuart
Alexander from particular participating retailers; and

in some cases, that the consumer enters the promotion using particular third party
web services (like Facebook).

We enclose a cheque for $100 for the lodgement fee.

If the Commission has any questions or wishes to discuss the notification please contact me.

Yours faithfully
Barrier Perry

B all tell
Penny

26 March 2013

I. ^,.

. ,\
Michael Cossetto I Executive Lawyer
D 828,7892 F 828,7838 M 040993351

incossetto@bather. coin. au

JSH 130959

enc

35272781 - 130959 -letter to ACCC - bottled sparkling water goods (JSH)

Liability limited by a Scheme approved under Professional Standards Legislation
Legal practitioners employed by Bather Perry Pty Limited are members of the Scheme
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Form G

Commonwealth of Australia

Competition and Consumer Act 2070 - subsection 93 (7)

NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (, ) of the Competition and

Consumer Act 2070, of particulars of conduct or of proposed conduct of a kind referred to

subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice

engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

I. Applicant

(a) Name of person giving notice:

Stuart Alexander & Co Pty Ltd (ABN 43 000 058677) (Stuart Alexander)

(b) Short description of business carried on by that person:

Stuart Alexander operates in the Australian fast moving consumer goods

(FMCG) arena. It imports, markets and distributes premium FMCG brands

across various categories including food and beverage, confectionery, bottled

sparkling water, snacks, chocolate, gum and tobacco.

(c) Address in Australia for service of documents on that person:

CIO Michael Cossetto, Executive Lawyer, Bather Perry, Level I8, 133

Castlereagh Street, Sydney NSW 2000

Notified arrangement

(a) Description of the goods or services in relation to the supply or
acquisition of which this notice relates:

I . Goods and services supplied by Stuart Alexander (Promotion Goods

and Services) which may include:

co fast moving consumer goods, such as bottled sparkling water;

(ii) promotional goods and services, such as prizes; and

(iii) opportunities to participate in competitions, lotteries or draws

(each a Promotion) to win prizes.
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Particular bottled sparkling water goods (Eligible Bottled Sparkling

Water Goods) that are distributed by Stuart Alexander and re-supplied

by one or more particular retailer (Participating Retailer) to various

persons,

The person to whom Stuart Alexander supplies Promotion Goods and

Services (Customer) may need to register to participate in a Promotion

using the services of a social media network or other website operated

by a third party (Third Party Web Service).

(b) Description of the conduct or proposed conduct:

I. Stuart Alexander proposes to:

(i)

(ii)

supply, or offer to supply, Promotion Goods and Services;

supply or offer to supply Promotion Goods and Services at a

particular price; or

give or allow, or offer to give or allow, a discount, allowance,

rebate or credit in relation to the supply or proposed supply of

Promotion Goods and Services,

on one or more of the following conditions:

(a) that the Customer will acquire Eligible Bottled Sparkling

Water Goods from one or more particular Participating

Retailers; and

(b) that the Customer will enter a Promotion by registering

with and using the services of a Third Party Web Service.

Stuart Alexander proposes to refuse to:

(i)

(ii)

supply Promotion Goods and Services to a Customer;

supply Promotion Goods and Services at a particular price to a

Customer; or

give or allow a discount, allowance, rebate or credit in relation

to the supply of Promotion Goods and Services to a Customer,

for one or more of the following reasons:

(a) that the Customer has not acquired, or has not agreed to

acquire, Eligible Bottled Sparkling Water Goods from one

or more particular Participating Retailers; and

(b) that the Customer has not entered, or has riot agreed to

enter, a Promotion by registering with and using the

services of a Third Party Web Service.
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By way of example, the following types of conduct is proposed:

(a) Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer buys a bottled sparkling water

product from a Participating Retailer;

Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer registers to participate in the

Promotion using a Third Party Web Service; and

(a)

Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer buys a bottled sparkling water

product from a Participating Retailer and registers to

participate in the Promotion using a Third Party Web Service.

The nature and value of the prizes offered by Stuart Alexander for each

Promotion will vary for each Promotion

(b)

Persons, or classes of persons, affected or likely to be affected by
the notified conduct

(a) Class or classes of persons to which the conduct relates:

Consumers who buy Eligible Bottled Sparkling Water Goods and other bottled

sparkling water goods that are similar to Eligible Bottled Sparkling Water

Goods.

Participating Retailers and other retailers who sell Eligible Bottled Sparkling

Water Goods and other bottled sparkling water goods that are similar to

Eligible Bottled Sparkling Water Goods.

(b) Number of those persons:

(i) At present time:

(ii)

(c)

Greater than 50.

Estimated within the next year:

Where number of persons stated in item 3 (b) in is less than 50,
their names and addresses:

Greater than 50.

Not applicable.
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Public benefit claims

(a) Arguments in support of notification:

Stuart Alexander submits that the benefit to the public likely to result from the

notified conduct would outweigh any detriment to the public likely to result

from the conduct. This is supported by the following:

Consumers - the notified conduct will provide consumers with the

opportunity to obtain various rights, benefits, privileges and additional

goods and services (e. g. in the form of prizes) when they buy Eligible

Bottled Sparkling Water Goods from a Participating Retailer, which

would not otherwise be offered by Stuart Alexander.

(ii) No price increase - Stuart Alexander will not increase the price it

supplies Eligible Bottled Sparkling Water Goods in order to cover the

cost of the supply of Promotion Goods and Services.

Competition - the notified conduct and consumer incentives of the kind

proposed:

(iii)

A. are common in the relevant market;

B. promote competition in the market by encouraging other providers

of bottled sparkling water goods to offer similar (or better)

promotional benefits;

(b)

c. are a feature of the strong and competitive tension that exists not

only between suppliers in the relevant market, but also between

retailers in the relevant market.

Facts and evidence relied upon in support of these claims:

See 4(a) above.

Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for
the relevant goods or services; any restriction on the supply or
acquisition of the relevant goods or services (for example geographic or
legal restrictions):

The relevant market is the Australian market for bottled sparkling water goods.

The market is characterised by vigorous and effective competition amongst a number

of suppliers. Significant suppliers of bottled sparkling water goods include:

. Canterella Brothers;
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. F. Mayer Imports;

. Nestle Australia; and

. Coca-Cola Am atil.

Bottled sparkling water goods are acquired by merchants on a wholesale basis and

by members of the general public through retailers.

Significant retailers of bottled sparkling water goods include'

. Coles (incl. Coles Express), Woolworths, Metcash (IGA), A1di, Costco, and other

independent supermarkets or grocery stores;

7-Eleven, Caltex, BP, BP Reliance, City Convenience, Woolworth's Plus Petrol,

and other petrol stations and convenience stores; and

. Big W, Target, K-Mart, Reject Shop and other department stores.

Suppliers of bottled sparkling water goods offer promotional incentives to attract and

retain customers. Increasingly, promotions are being run online by Third Party Web

Services. Significant suppliers of Third Party Web Services include:

. Facebook;

' Twitter;

. Linked In;

' My Space;

. Google+; and

. Product Review.

There is no barrier to any competitor in any market offering competing promotional

incentives if they wish to do so.

Public detriments

(a) Detriments to the public resulting or likely to result from the
notification, in particular the likely effect of the notified conduct
on the prices of the goods or services described at 2 (a) above
and the prices of goods or services in other affected markets:

Stuart Alexander submits that there will be no public detriment as a result of

the notified conduct.

The notified conduct is not anti-competitive. This is supported by the

following:
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Customers who buy Eligible Bottled Sparkling Water Goods from

Participating Retailers will not be under any obligation to participate in

any Stuart Alexander promotional offer.

The notified conduct will not result in any restriction or limitation on the

ability for consumers to buy Eligible Bottled Sparkling Water Goods

from non-participating retailers, to buy other bottled sparkling water

goods from third parties, or to participate in promotions and

competitions offered by third parties.

(ii)

For reasons outlined above, Stuart Alexander considers that given the

enormity of the market for bottled sparkling water goods, the notified

conduct will have a negligible effect on competition within that market.

The promotions, including the eligibility criteria, will be advertised and

marketed clearly and accurately, and in accordance with the Australian

Consumer Law.

(iv)

(b)

See 6(a) above.

Further information

Facts and evidence relevant to these derriments:

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

Michael Cossetto

Executive Lawyer
Banier Perry
Level 18.1 33 Castlereagh Street
Sydney NSW 2000

Dated:

Signed on behalf of the applicant
"" I^ 12.0(^

Michael Cossetto

Executive Lawyer
Bather Perry
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DIRECTIONS

I. In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission to take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutiveIy and signed by or
on behalf of the applicant.

If the notice is given by or on behalf of a corporation, the name of the corporation is to be
inserted in item I (a), not the name of the person signing the notice, and the notice is to
be signed by a person authorised by the corporation to do so.

Describe that part of the business of the person giving the notice in the course of the
which the conduct is engaged in.

If particulars of a condition or of a reason of the type referred to in section 47 of the
Competition and Consumer Act 2070 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving the notice
is likely to deal in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the
proposed conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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Banter Perry Pty Ltd
'81/33 Castlereagh Street
Sydney NSW 2000
WWW. bather comau

DX 109 Sydney
PO Box 2631

Sydney NSW 2001

The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
GPO Box 3131
Canberra ACT 2601

Tel +61282817800

Fax +6,282817838

ABN 30 124690053

Dear Sin Madam

Notification of Exclusive Dealing

We act for Stuart Alexander & Co Pty Ltd (Stuart Alexander).

Please find enclosed a notification in relation to conduct which may constitute exclusive
dealing. The notification relates to promotional offers by Stuart Alexander to consumers
where it is a condition of entry:

that the consumer buys particular gum goods distributed by Stuart Alexander from
particular participating retailers; and

in some cases, that the consumer enters the promotion using particular third party
web services (like Facebook).

We enclose a cheque for $1 00 for the lodgement fee.

If the Commission has any questions or wishes to discuss the notification please contact me.

Yours faithfully
Barrier Perry

Balltiel:
Ferry

26 March 2013

Michael Cossetto I Executive Lawyer
D 828,7892 F 828,7838 M 040993351

incossetto@banter. comau

JSH 130959

enc

11
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Liability limited by a Scheme approved under Professional Standards Legislation
Legal practitioners employed by Banter Perry Ply Limited are members of the Scheme



Form G

Commonwealth of Australia

Competition and Consumer Act 2070 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and

Consumer Act 2070, of particulars of conduct or of proposed conduct of a kind referred to

subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice

engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

,. Applicant

(a) Name of person giving notice:

Stuart Alexander & Co Pty Ltd (ABN 43 000 058677) (Stuart Alexander)

(b) Short description of business carried on by that person:

Stuart Alexander operates in the Australian fast moving consumer goods

(FMCG) arena. It imports, markets and distributes premium FMCG brands

across various categories including food and beverage, confectionery, bottled

water, snacks, chocolate, gum and tobacco.

(c) Address in Australia for service of documents on that person:

CIO Michael Cossetto, Executive Lawyer, Bather Perry, Level 18, 133

Castlereagh Street, Sydney NSW 2000

Notified arrangement

(a) Description of the goods or services in relation to the supply or
acquisition of which this notice relates:

I. Goods and services supplied by Stuart Alexander (Promotion Goods

and Services) which may include:

(i) fast moving consumer goods, such as gum;

(ii) promotional goods and services, such as prizes; and

(ill) opportunities to participate in competitions, lotteries or draws

(each a Promotion) to win prizes.
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Particular gum goods (Eligible Gum Goods) that are distributed by

Stuart Alexander and re-supplied by one or more particular retailer

(Participating Retailer) to various persons,

The person to whom Stuart Alexander supplies Promotion Goods and

Services (Customer) may need to register to participate in a Promotion

using the services of a social media network or other website operated

by a third party (Third Party Web Service).

(b) Description of the conduct or proposed conduct'

I . Stuart Alexander proposes to:

co supply, or offer to supply, Promotion Goods and Services;

(ii) supply or offer to supply Promotion Goods and Services at a

particular price; or

give or allow, or offer to give or allow, a discount, allowance,

rebate or credit in relation to the supply or proposed supply of

Promotion Goods and Services,

on one or more of the following conditions:

(a) that the Customer will acquire Eligible Gum Goods from

one or more particular Participating Retailers; and

(b) that the Customer will enter a Promotion by registering

with and using the services of a Third Party Web Service.

Stuart Alexander proposes to refuse to:

(i) supply Promotion Goods and Services to a Customer;

(ii) supply Promotion Goods and Services at a particular price to a

Customer; or

give or allow a discount, allowance, rebate or credit in relation

to the supply of Promotion Goods and Services to a Customer,

for one or more of the following reasons:

(a) that the Customer has not acquired, or has not agreed to

acquire, Eligible Gum Goods from one or more particular

Participating Retailers; and

(b) that the Customer has riot entered, or has not agreed to

enter, a Promotion by registering with and using the

services of a Third Party Web Service.
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By way of example, the following types of conduct is proposed:

Stuart Alexander proposes to supply an opportunity for(a)

Customers to participate in a Promotion to win a prize on

condition that the Customer buys a gum product from a

Participating Retailer;

Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer registers to participate in the

Promotion using a Third Party Web Service; and

Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer buys a gum product from a

Participating Retailer and registers to participate in the

Promotion using a Third Party Web Service.

The nature and value of the prizes offered by Stuart Alexander for each

Promotion will vary for each Promotion.

(a)

(b)

Persons, or classes of persons, affected or likely to be affected by
the notified conduct

(a) Class or classes of persons to which the conduct relates:

Consumers who buy Eligible Gum Goods and other gum goods that are

similar to Eligible Gum Goods.

Participating Retailers and other retailers who sell Eligible Gum Goods and

other gum goods that are similar to Eligible Gum Goods.

(b) Number of those persons:

(i) At present time:

(ii)

(c)

Greater than 50.

Estimated within the next year:

Where number of persons stated in item 3 (b) in is less than 50,
their names and addresses:

Not applicable.

Public benefit claims

Greater than 50.

(a) Arguments in support of notification:

Stuart Alexander submits that the benefit to the public likely to result from the

notified conduct would outweigh any detriment to the public likely to result
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from the conduct. This is supported by the following:

co Consumers - the notified conduct will provide consumers with the

opportunity to obtain various rights, benefits, privileges and additional

goods and services (e. g. in the form of prizes) when they buy Eligible

Gum Goods from a Participating Retailer, which would not otherwise

be offered by Stuart Alexander.

(ii) No price increase - Stuart Alexander will not increase the price it

supplies Eligible Gum Goods in order to cover the cost of the supply of

Promotion Goods and Services.

(iii) Competition - the notified conduct and consumer incentives of the kind

proposed:

A. are common in the relevant market;

B. promote competition in the market by encouraging other providers

of gum goods to offer similar (or better) promotional benefits;

C. are a feature of the strong and competitive tension that exists not

only between suppliers in the relevant market, but also between

retailers in the relevant market.

(b) Facts and evidence relied upon in support of these claims:

See 4(a) above.

Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for
the relevant goods or services; any restriction on the supply or
acquisition of the relevant goods or services (for example geographic or
legal restrictions):

The relevant market is the Australian market for gum goods.

The market is characterIsed by vigorous and effective competition amongst a number

of suppliers. Significant suppliers of gum goods include:

. Kraft Foods Australia;

. Mars Australia;

' Ferrero;

' Ferndale;

. A1di private label.
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Gum goods are acquired by merchants on a wholesale basis and by members of the

general public through retailers.

Significant retailers of gum goods include:

. Coles (incl. Coles Express), Woolworths, Metcash (IGA), Aidi, Costco, and other

independent supermarkets or grocery stores;

7-Eleven, Caltex, BP, BP Reliance, City Convenience, Woolworth's Plus Petrol,

and other petrol stations and convenience stores; and

Big W, Target, K-Mart, Reject Shop and other department stores.

Suppliers of gum goods offer promotional incentives to attract and retain customers.

Increasingly, promotions are being run online by Third Party Web Services.

Significant suppliers of Third Party Web Services include:

. Facebook;

' Twitter;

. Linked In;

. My Space;

. Google+; and

. Product Review.

There is no barrier to any competitor in any market offering competing promotional

incentives if they wish to do so.

Public detriments

(a) Detriments to the public resulting or likely to result from the
notification, in particular the likely effect of the notified conduct
on the prices of the goods or services described at 2 (a) above
and the prices of goods or services in other affected markets:

Stuart Alexander submits that there will be no public detriment as a result of

the notified conduct.

The notified conduct is not anti-competitive. This is supported by the

following:

co Customers who buy Eligible Gum Goods from Participating Retailers

will not be under any obligation to participate in any Stuart Alexander

promotional offer.

(ii) The notified conduct will not result in any restriction or limitation on the

ability for consumers to buy Eligible Gum Goods from non-participating
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retailers, to buy other gum goods from third parties, or to participate in

promotions and competitions offered by third parties.

For reasons outlined above, Stuart Alexander considers that given the

enormity of the market for gum goods, the notified conduct will have a

negiigible effect on competition within that market.

The promotions, including the eligibility criteria, will be advertised and

marketed clearly and accurately, and in accordance with the Australian

Consumer Law.

(iv)

(b)

See 6(a) above.

Further information

Facts and evidence relevant to these detriments:

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

Michael Cossetto

Executive Lawyer
Bather Perry
Level 18, 133 Castlereagh Street
Sydney NSW 2000

Dated:

Signed on behalf of the applicant

2--^;;, (^ 1'20 (^

Michael Cossetto

Executive Lawyer
Bather Perry

^/,,
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DIRECTIONS

I. In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission to take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required Information, the
information is to be shown on separate sheets, numbered consecutiveIy and signed by or
on behalf of the applicant.

If the notice is given by or on behalf of a corporation, the name of the corporation is to be
inserted in item I (a), not the name of the person signing the notice, and the notice is to
be signed by a person authorised by the corporation to do so.

Describe that part of the business of the person giving the notice in the course of the
which the conduct is engaged in.

If particulars of a condition or of a reason of the type referred to in section 47 of the
Competition and Consumer Act 2070 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving the notice
is likely to deal in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the
proposed conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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Bather Perry Pty Ltd
'81/33 Castlereagh Street
Sydney NSW 2000
WWW. banter. comau

DX 109 Sydney
PO Box 2631

Sydney NSW 2001

The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
GPO Box 3131
Canberra ACT 2601

Tel +61282817800

Fax +61282817838

ABN 30 124690053

Dear Sir/ Madam

Notification of Exclusive Dealing

We act for Stuart Alexander & Co Pty Ltd (Stuart Alexander).

Please find enclosed a notification in relation to conduct which may constitute exclusive
dealing. The notification relates to promotional offers by Stuart Alexander to consumers
where it is a condition of entry:

that the consumer buys particular chocolate goods distributed by Stuart Alexander
from particular participating retailers; and

in some cases, that the consumer enters the promotion using particular third party
web services (like Facebook).

We enclose a cheque for $100 for the lodgement fee.

If the Commission has any questions or wishes to discuss the notification please contact me.

Yours faithfully
Barrier Perry

FILE No:

Doc.

MARS/PRISM:

^antler
Perry

26 March 2013

Michael Cossetto I Executive Lawyer
D 828,7892 F 828,7838 M 040993351

incossetto@bather. coin. au

JSH 130959

enc

352727, I - 130959 -letter to ACCC - chocolate goods (JSH)

Liability limited by a Scheme approved under Professional Standards Legislation
Legal practitioners employed by Bather Perry Pty Limited are members of the Scheme
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Form G

Commonwealth of Australia

Competition and Consumer Act 2070 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (I ) of the Competition and

Consumer Act 2070, of particulars of conduct or of proposed conduct of a kind referred to

subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice

engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

I. Applicant

(a) Name of person giving notice:

Stuart Alexander & Co Pty Ltd (ABN 43 000 058677) (Stuart Alexander)

(b) Short description of business carried on by that person:

Stuart Alexander operates in the Australian fast moving consumer goods

(FMCG) arena. It imports, markets and distributes premium FMCG brands

across various categories including food and beverage, confectionery, bottled

water, snacks, chocolate, gum and tobacco.

(c) Address in Australia for service of documents on that person:

CIO Michael Cossetto, Executive Lawyer, Banter Perry, Level I8, I 33

Castlereagh Street, Sydney NSW 2000

Notified arrangement

(a) Description of the goods or services in relation to the supply or
acquisition of which this notice relates:

I . Goods and services supplied by Stuart Alexander (Promotion Goods

and Services) which may include:

co fast moving consumer goods, such as chocolate;

(ii) promotional goods and services, such as prizes; and

(iii) opportunities to participate in competitions, lotteries or draws

(each a Promotion) to win prizes.
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Particular chocolate goods (Eligible Chocolate Goods) that are

distributed by Stuart Alexander and re-supplied by one or more

particular retailer (Participating Retailer) to various persons'

The person to whom Stuart Alexander supplies Promotion Goods and

Services (Customer) may need to register to participate in a Promotion

using the services of a social media network or other website operated

by a third party (Third Party Web Service).

(b) Description of the conduct or proposed conduct:

I . Stuart Alexander proposes to:

(i) supply, or offer to supply, Promotion Goods and Services;

(ii) supply or offer to supply Promotion Goods and Services at a

particular price; or

give or allow, or offer to give or allow, a discount, allowance,

rebate or credit in relation to the supply or proposed supply of

Promotion Goods and Services,

on one or more of the following conditions:

(a) that the Customer will acquire Eligible Chocolate Goods

from one or more particular Participating Retailers; and

(b) that the Customer will enter a Promotion by registering

with and using the services of a Third Party Web Service.

Stuart Alexander proposes to refuse to:

co supply Promotion Goods and Services to a Customer;

(ii) supply Promotion Goods and Services at a particular price to a

Customer; or

give or allow a discount, allowance, rebate or credit in relation

to the supply of Promotion Goods and Services to a Customer,

for one or more of the following reasons:

(a) that the Customer has not acquired, or has not agreed to

acquire, Eligible Chocolate Goods from one or more

particular Participating Retailers; and

(b) that the Customer has not entered, or has not agreed to

enter, a Promotion by registering with and using the

services of a Third Party Web Service.
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By way of example, the following types of conduct is proposed:

(a) Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer buys a chocolate product from a

Participating Retailer;

Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer registers to participate in the

Promotion using a Third Party Web Service; and

Stuart Alexander proposes to supply an opportunity for

Customers to participate in a Promotion to win a prize on

condition that the Customer buys a chocolate product from a

Participating Retailer and registers to participate in the

Promotion using a Third Party Web Service.

The nature and value of the prizes offered by Stuart Alexander for each

Promotion will vary for each Promotion

(a)

(b)

Persons, or classes of persons, affected or likely to be affected by
the notified conduct

(a) Class or classes of persons to which the conduct relates:

Consumers who buy Eligible Chocolate Goods and other chocolate goods

that are similar to Eligible Chocolate Goods.

Participating Retailers and other retailers who sell Eligible Chocolate Goods

and other chocolate goods that are similar to Eligible Chocolate Goods.

(b) Number of those persons:

(i) At present time:

(ii)

(c)

Greater than 50.

Estimated within the next year:

Where number of persons stated in item 3 (b) (i) is less than 50,
their names and addresses:

Not applicable.

Public benefit claims

Greater than 50.

(a) Arguments in support of notification:

Stuart Alexander submits that the benefit to the public likely to result from the

notified conduct would outweigh any detriment to the public likely to result

Page 3 of 7
35042051 - 130959 - ACCC Form G - Chocolate (JSH)



from the conduct. This is supported by the following:

co Consumers - the notified conduct will provide consumers with the

opportunity to obtain various rights, benefits, privileges and additional

goods and services (e. g. in the form of prizes) when they buy Eligible

Chocolate Goods from a Participating Retailer, which would not

otherwise be offered by Stuart Alexander.

(ii) No price increase - Stuart Alexander will not increase the price it

supplies Eligible Chocolate Goods in order to cover the cost of the

supply of Promotion Goods and Services.

(iii) Competition - the notified conduct and consumer incentives of the kind

proposed:

A. are common in the relevant market;

B. promote competition in the market by encouraging other providers

of chocolate goods to offer similar (or better) promotional benefits;

C. are a feature of the strong and competitive tension that exists not

only between suppliers in the relevant market, but also between

retailers in the relevant market.

(b) Facts and evidence relied upon in support of these claims:

See 4(a) above.

Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for
the relevant goods or services; any restriction on the supply or
acquisition of the relevant goods or services (for example geographic or
legal restrictions):

The relevant market is the Australian market for chocolate goods.

The market is characterised by vigorous and effective competition amongst a number

of suppliers. Significant suppliers of chocolate goods include:

. Nestle Australia;

. Kraft Foods Australia;

. Mars Australia;

' Ferrero;

. Woolworths and Metcash private labels; and
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. VIP (Darrell Lea).

Chocolate goods are acquired by merchants on a wholesale basis and by members

of the general public through retailers.

Significant retailers of chocolate goods include:

Coles (incl. Coles Express), Woolworths, Metcash (IGA), A1di, Costco, and other

independent supermarkets or grocery stores;

7-Eleven, Caltex, BP, BP Reliance, City Convenience, Woolworth's Plus Petrol

and other petrol stations and convenience stores; and

. Big W, Target, K-Mart, Reject Shop and other department stores.

Suppliers of chocolate goods offer promotional incentives to attract and retain

customers. Increasingly, promotions are being run online by Third Party Web

Services. Significant suppliers of Third Party Web Services include:

. Facebook;

' Twitter;

' Linked In;

' My Space;

. Google+; and

. Product Review.

There is no barrier to any competitor in any market offering competing promotional

incentives if they wish to do so.

Public detriments

(a) Derriments to the public resulting or likely to result from the
notification, in particular the likely effect of the notified conduct
on the prices of the goods or services described at 2 (a) above
and the prices of goods or services in other affected markets:

Stuart Alexander submits that there will be no public detriment as a result of

the notified conduct.

The notified conduct is not anti-competitive. This is supported by the

following:

co Customers who buy Eligible Chocolate Goods from Participating

Retailers will not be under any obligation to participate in any Stuart

Alexander promotional offer.
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(ii) The notified conduct will not result in any restriction or limitation on the

ability for consumers to buy Eligible Chocolate Goods from non-

participating retailers, to buy other chocolate goods from third parties,

or to participate in promotions and competitions offered by third parties.

For reasons outlined above, Stuart Alexander considers that given the

enormity of the market for chocolate goods, the notified conduct will

have a negligible effect on competition within that market.

(iv) The promotions, including the eligibility criteria, will be advertised and

marketed clearly and accurately, and in accordance with the Australian

Consumer Law.

(b)

See 6(a) above.

Further information

Facts and evidence relevant to these detriments:

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

Michael Cossetto

Executive Lawyer
Banter Perry
Level, 8, 133 Castlereagh Street
Sydney NSW 2000

Dated: ^-^ I^I^^ (^
Signed on behalf of the applicant

Michael Cossetto

Executive Lawyer
Bartier Perry

I 11
;^
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DIRECTIONS

I . In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission to take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutiveIy and signed by or
on behalf of the applicant.

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be
inserted in item I (a), not the name of the person signing the notice, and the notice is to
be signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of the
which the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in section 47 of the
Competition and Consumer Act 2010 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving the notice
is likely to deal in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the
proposed conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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