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Record of meeting with BHP Billiton Minerals 

31 January 2013, By Phone 

Re: ACCC assessment of notification N96171 lodged b y the Port Hedland Port 
Authority 

ACCC: Hayley Parkes, Emma Gordon (Melbourne), Shane  Chisholm (Canberra) 
BHP Billiton: Mike Gallagher (Manager, Rail and Inf rastructure, Strategy and 
Development), Martin Commons (Manager, Group Legal) , Darren Grondal 
(Partner, Ashurst) and Justin Jones (Senior Associa te, Ashurst). 

ACCC staff opened the meeting and explained the process currently being 
undertaken by the ACCC to assess the exclusive dealing notification lodged by the 
Port Hedland Port Authority (PHPA). ACCC staff advised that the ACCC keeps a 
public register of information it receives in relation to exclusive dealing notifications, 
and noted that information can be excluded from the public register in some 
circumstances, including when it is confidential. 

ACCC staff advised that the main matters they wished to discuss during the call 
were: 

1. Details regarding BHP’s operation of towage services at the port, including 
further information regarding the extent of BHP’s current involvement in the 
day to day operation of the tug services by Teekay, including decisions 
regarding the pricing of towage services, and the operation of the towage 
business as a stand-alone business unit on an arm’s length from BHP and its 
historical operation.  

2. Other questions arising from BHP’s submission to the notification, including 
details regarding the investment to be made by BHP (including details of any 
investment that has already been made and the timing for future investment) 
and details regarding BHP’s expected return on that investment. 

3. Details regarding BHP’s usage of towage services at the port, including 
whether BHP directly acquires towage services or if it acquires services from 
a shipping line, which in turn purchases the relevant towage services at the 
port. 

4. The likely impact (if any) on BHP’s operations and investments at the port 
(both as a significant user of the port and in its capacity as the operator of 
towage services) should an additional licence for towage services be granted 
or the notification not being allowed to stand. 

5. General information regarding the ongoing and future operations at the port, 
including BHP’s forecasts regarding the volume of its future use of the port. 

1. Details regarding BHP’s operation of towage serv ices at the port 

Mr Gallagher of BHP Billiton Minerals (BHPBM) advised that BHPBM currently has a 
non-exclusive licence to provide towage services at the Port of Port Hedland (‘the 
port’). BHPBM is authorised to provide tug services in the port, both under the 
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licence, and does so under towage contracts with "port users".  BHPBM is 
responsible for the provision of its tug services under those documents.  

BHPBM has a contract with Teekay Marine Pty Ltd, which is a separate company to 
the BHP Billiton Group (other than through that contract). BHPBM has contracted 
Teekay to carry out the day to day operations of the tug fleet for BHPBM, and act as 
its agent.  Accordingly, there is a close relationship between Teekay and BHPBM. 
For example, Teekay conducts formal reporting on operations on a monthly basis 
and there is daily communication between BHPBM and Teekay. BHPBM provides 
the tug services as a stand-alone business, with separate financial management 
reporting within BHPBM for the business, although the tug business draws on the 
shipping, mining and legal expertise of the rest of the company. 

While Teekay operates the tugs on a day to day basis, it is BHPBM that owns or 
charters the tugs. Fourteen tugs are currently in operation at the port, with three new 
tugs to be delivered to the port over the next three months – which are all 80 tonne 
rotor tugs chartered by BHPBM. Two existing 50 tonne tugs that are about 25 years 
old are to be retired when these tugs arrive, and a 63 tonne tug will be returned once 
its charter expires. 

Towage prices are set by BHPBM, and have not changed for more than 12 years.  
The total amount that a port user pays for a vessel movement depends upon how 
many tugs are required, with about 95% of vessel movements requiring four tugs – 
different rates apply for those requiring three tugs and two tugs etc. However, all 
users pay the same rates for the same type of vessel call. 

Shipping agents (on behalf of shipping companies) generally sign towage contracts 
with Teekay (acting on behalf of BHPBM) on the U.K. Standard Conditions for 
Towage. Whether the shipping company is engaged by a mining company or its 
customer will depend on the terms of sale and freight.  

In the case of BHP Billiton, BHP Billiton Iron Ore has engaged a BHP Billiton sales 
company (whose staff are based in Singapore) to market and supply iron ore.  The 
sales company enters into sales contracts with iron ore customers.  The sales 
company has a freight division to deal with and engage shipping agents or to charter 
ships where the sales company (instead of the customer) is responsible for 
arranging shipping.  The shipping agents engaged by the sales company or shipping 
company deal with Teekay (who acts on behalf of BHPBM) to acquire towage 
services. 

The current towage licence requires towage services to be provided to all port users 
on a non-discriminatory basis (including price and non-price terms).   

2. Other questions arising from BHP’s submission to  the notification, 
including details regarding the investment to be ma de by BHP 

While the three new tugs are currently being brought into the port on charter 
arrangements (on a 3-4 year terms), BHPBM is working through a major study to 
determine the tug fleet required to meet future forecast demand and the changes to 
the PHPA's port operating rules. With 14 tugs, BHPBM is able to provide a very good 
service for all port users at current levels of demand and under current operating 
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rules. The proposed investment will involve more open water escort tugs – which are 
more seaworthy, stronger and faster and are able to provide the open water escort 
service the PHPA wants to introduce in the port.   

The study will look at all aspects of the investment, including funding, appropriate 
tugs, timeframes, and total fleet size etc. In part, this is related to PHPA being keen 
to introduce open water escort services and has changed its operating rules about 
the number of tugs involved in each vessel movement.  It is likely the study will 
continue throughout the year and will go to the BHP board for its consideration later 
in the year. The current licence for towage services at the port expires 31 March, 
which will need to be extended to cover a short period of time while the BHP study 
continues.  

The manufacture of new tugs should take approximately 18-24 months, depending 
upon the world demand for new tugs at the time. The new tug haven, to 
accommodate the new tugs, will take approximately the same amount of time to 
complete. From the time the first tug arrives, to the time the last tug arrives would be 
approximately 6-12 months. The economic life of the new tugs would be 
approximately 25 years, which is why the requested licence has that duration. 

In the future, specific arrangements regarding pricing for usage of the towage 
services may be entered into with other parties, depending on financing 
arrangements for the new tug haven and new tugs at the port.  Whether BHPBM 
seeks such arrangements and, if so, the nature of these arrangements are still under 
consideration and are likely to be determined as a part of the board’s consideration 
of the new investment. While Teekay (on behalf of BHPBM) ordinarily contracts with 
shipping agents and shipping contracts are generally short term, there may be 
potential to enter into arrangements with other exporters or their customers (eg 
FMG, Atlas, steel mills etc). 

One option that might be available to BHPBM, subject to further study, would be to 
seek third party funding from a financier / investor.  If that occurred, then it is 
possible that the third party may require BHPBM to secure one or more long term 
"foundation customer" contracts (eg on a take or pay basis, for a long period) with a 
port user who requires towage services to sponsor the new investment. 

Regarding the return on investment, Mr Gallagher advised that BHPBM is not 
involved in harbour towage to achieve returns comparable to the iron ore business. 
Rather, BHPBM is involved to minimise the risk of a channel blockage occurring and 
to ensure there are sufficient tugs available to meet BHPBM's needs in the port. The 
port is serviced by a long narrow (one way) channel. Due to the tides at the port 
ships can only sail at certain time. The Port is currently moving up to six ships per 
tide and averages five ships per day.  

The risk of a channel blockage occurring can be demonstrated by each ship carrying 
on average 180,000 tonnes of iron ore, meaning an average of 900,000 tonnes per 
day. At a conservative price of iron ore, this amount to over $100,000,000 per day. A 
channel blockage could easily take some weeks/months to repair meaning billions of 
dollars could be at risk, including state government royalties. BHPBM is trying to 
minimise this risk further through investment in rotor tugs. Given these risks, all port 
users would want the best available service. 
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The 80 tonne rotor tugs have been chartered to enable open water escort services to 
commence while the study is underway. The 85 tonne rotor tugs were selected 
following a study conducted by the PHPA and a separate study conducted by 
BHPBM, which both (separately) concluded that 85 tonne rotor tugs would be most 
appropriate. These tugs will be deeper and broader, which is why a new tug haven is 
required as they cannot be accommodated by the existing facilities.  

4. The likely impact (if any) on BHP’s operations a nd investments at the 
port  should an additional licence for towage servi ces be granted 

BHPBM has not sought an exclusive licence for the provision of towage services and 
has always understood the potential for the port to have multiple towage operators. If 
the PHPA were to grant an additional harbour towage licence(s) this fact would be 
incorporated into the current review. BHPBM considers that the introduction of a 
second operator will likely cause costs to rise for all users of the port. BHPBM 
considers that it would most likely continue to supply sufficient tugs to service its own 
operations, which would likely mean that they would supply enough tugs to service 
the entire port, meaning that a second operator would add excess capacity and cost. 
BHPBM noted that due to the tidal constraints and the narrowness of the channel at 
the port, throughput cannot necessarily be increased by an increase in the number of 
tugs available. The key way in which throughput can be improved is to reduce the 
timeframe between vessel movements. The new tugs are expected to assist with 
this, but are also required for open water escort services.    

It is unclear at this time how the port would operate with two towage providers, e.g. 
whether ships would be served by a mixed fleet or whether single contractors would 
serve each ship etc – this would also be in the hands of the pilot, as they direct and 
select the tugs that will serve each ship. Such issues would be appropriate for PHPA 
to determine.  Similarly, vessel berthing and unberthing allocations are made in 
accordance with the port operating rules.  They are not determined by any towage 
provider. 

If another provider entered the port they would presumably be required to meet the 
same minimum service standards. BHPBM cannot comment on the operations of 
any other operator, but, based on its extensive history and experience in the port, the 
significant investment it has made to date in towage, and the fact it has a strong 
incentive – as a port user – to remain in the port in the long term, BHPBM is 
confident regarding safety and the availability of the services when providing this 
service themselves. The towage service is an important part of their management of 
risk in the supply chain and it is important that BHPBM has assurance that the 
necessary tug assets are in place over the life of its mining operations. 

5. General information regarding the ongoing and fu ture operations at the 
port, including BHP’s forecasts regarding the volum e of its future use of 
the port. 

BHPBM confirmed the information provided by the PHPA in its submissions 
regarding the forecasts for future volume at the port. BHPBM noted that its share of 
export tonnage is forecast to fall over the next 3-5 years, as, based on publicly 
available information, they understand that FMG and Atlas intend to expand from a 
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total of approximately 60 Mtpa to about 205 Mtpa, whereas BHPBM projects growth 
from approximately 170/180 Mtpa to more than 240 Mtpa. 


