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1. ACCC staff opened the meeting and explained the process currently being 
undertaken by the ACCC to assess the exclusive dealing notification lodged by the 
Port Hedland Port Authority (PHPA). ACCC staff advised that the ACCC keeps a 
public register of information it receives in relation to exclusive dealing notifications, 
and noted that information can be excluded from the public register in some 
circumstances, including when it is confidential. 

2. ACCC staff advised that the main matters they wished to discuss during the call 
were: 

(a) the governance of port authorities in Western Australia including government 
policy on access to ports for towage companies; 

(b) the relevant legislation and policy for the granting of licences by port authorities 
including the Port Authorities Act 1999 and associated regulations; 

(c) views on the experience of other Western Australian ports that have multiple 
towage operators, including the Ports of Fremantle and Dampier; 

(d) the potential for competition in the provision of harbour towage services at the 
Port of Port Hedland; and 

(e) any other views on the likely effect of the notified conduct. 
 
The governance of ports and port authorities in Wes tern Australia and the granting 
of licences by port authorities 

3. Mr Morris explained that ports are statutorily independent entities administered 
under the Port Authorities Act 1999 (the Act ).  Under the Act, the WA Minister for 
Transport (the Minister) has specific roles, including a requirement that any 
exclusive licences at a port be approved by the Minister.  To approve an exclusive 
licence, the Minister has to be satisfied that the public benefits of the exclusive 
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licence outweigh any public costs.  The decision to grant an exclusive licence must 
also be tabled in WA’s Parliament. 

4. The WA Department of Transport (the Department ) has received briefings from 
PHPA in respect of its licence negotiations with BHP and other plans for the port, 
but is not formally assessing the licence for tug services with BHP as it is being 
granted on a non-exclusive basis. 

5. JM noted that the Act requires that port authorities maintain a high level of safety at 
ports, and that Port Hedland has seen a lot of volume and usage growth recently, 
meaning that tug services were increasingly important in ensuring the smooth 
operation of the port.  JM also noted the factors that make safety at Port Hedland 
particularly important – the narrowness of the inner harbor and channel and the 
bend at the entrance to the inner harbour, the limitations on access windows 
imposed by tidal constraints together with the size of iron ore vessels and the 
significant (and increasing) volumes that are exported each year. In this regard, 
BHP’s commitment to, and investment in, tug services (tugs and berthing/tug haven 
infrastructure) at the port is of great importance to ensure that the port will be able 
to achieve its maximum capacity.  

Potential for competition in the provision of towag e services at Port Hedland 

6. The Act is written to ensure that trade is conducted on competitive terms, including 
the provision of services within the port. Any restrictions on competition need to be 
justified. 

7. The Department is comfortable with the current timeframes suggested by PHPA for 
assessing the viability of a second tug operator at the port.  If that assessment 
concluded that a second tug operator could enter the port then the Department 
would likely be supportive of that entry.  

8. Any second entrant would need to be able to demonstrate that they would make the 
appropriate investment to ensure that safety standards at the port would be met. 

9. If a new tug operator were to be installed at the port, they would need to be able to 
invest in an appropriate tug haven.  

10. JM explained that the majority of the land at Port Hedland is Crown Land, and the 
land on which the new tug haven is planned is part of an area that has been leased 
to BHP under a State Agreement, on a long term basis, for it to develop its export 
infrastructure.   

11. More generally, JM explained that the land on which port facilities are located (other 
than some State Agreement related land) has been vested to PHPA and that they 
will negotiate with other parties (such as port users) regarding how that land should 
be used.  PHPA’s decisions on the specific use of its land are not subject to State 
approval, other than for long-term leases and through approval of PHPA’s Strategic 
Development Plans, however the port must achieve its main objective to facilitate 
trade on competitive terms. 

Peter Parolo entered the meeting during the course of the discussion below 
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12. In relation to the sites identified as potential locations for an alternative tug haven 
for a second provider, JM made the following comments: 

a. Lumsden Point – this area is currently planned for development in a 
process that is being run by the PHPA. The area is being developed to 
accommodate additional general cargo berths and will require significant 
investment in order to become functional (e.g. dredging costs). Many options 
are being considered for this development, including a public-private 
partnership, however it is currently unfinanced. 

Whilst the area is intended to be developed for general cargo berths, this 
would not constrain the ability for a tug haven located in the area to 
accommodate tugs to service cape-sized vessels. 

An area for a tug haven has been foreshadowed in an earlier plan for the 
Lumsden point development, however whether a tug haven is built would be 
conditional on finding a tug service provider who was willing to enter into an 
arrangement with the successful developer and invest in the construction of 
the haven. It is estimated that it would cost approximately $300 million for a 
new haven to be built in this area. While a tug haven is not shown in the 
current development plan, which is focused on general berths and a 
supporting industrial area, there currently is an appropriate area available for 
tug haven development. 

The development at Lumsden Point is crucial for the future of Port Hedland 
because general cargo imports (e.g. fuel) are required to support iron ore 
development.  

b. Anderson Point – this area is currently allocated to FMG, however it would 
be possible for a tug haven to be accommodated here if agreement could be 
reached with FMG. 

c. South West Creek – this area has been partly dredged in order to make it 
operational. It has been allocated for export berths and it is not clear if it 
would be possible for a second provider to build a tug haven at this location. 

13. The phone call ended at approximated 13:00. 

 


