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Summary of decision 

The ACCC has decided to grant conditional authorisation to Qantas Airways Limited 
(Qantas) and Emirates to coordinate their air passenger and cargo transport 
operations, and other related services, pursuant to a Master Coordination 
Agreement.  

The authorisation is subject to conditions that the applicants maintain at least their 
pre-alliance aggregated capacity on the four trans-Tasman routes where they both 
operate services, subject to a review commencing on 1 September 2015. 

The ACCC grants authorisation until 31 March 2018. 

The ACCC has decided to revoke the interim authorisation granted on 
17 January 2013, and grant new interim conditional authorisation on the same terms 
as the authorisation. The interim authorisation will operate until it is revoked or the 
final authorisation comes into effect.   

On 7 September 2012, Qantas and Emirates applied for authorisation to coordinate 
their operations pursuant to a Master Coordination Agreement (Coordination 
Agreement). 

The alliance between Qantas and Emirates will involve coordination of their air 
passenger and cargo transport operations and related services (including line 
maintenance engineering services and flight training for air crew and cabin crew) as 
well as joint procurement of goods and services (such as aviation fuel). However, 
Qantas and Emirates have not sought authorisation for the supply to third parties of 
catering and aircraft cleaning services, where coordination between the two airlines 
may give rise to competition concerns.  

The ACCC assessed the public benefits and detriments of the proposed conduct for 
which authorisation is sought (proposed conduct) on the basis that the scope of 
Qantas’ international operations will not be materially different with or without the 
proposed conduct. In particular, the ACCC does not accept or rely on the applicants’ 
claim that Qantas International is in ‘terminal decline’ and unable to compete 
effectively or operate profitably absent the alliance. 

The ACCC considers that the proposed conduct would or would be likely to result in 
public benefits through enhanced product and service offerings and improved 
operating efficiency. In particular, the ACCC considers that the alliance: 

 will provide increased access to a large number of existing frequencies 
and destinations (under a single airline code) for the significant number 
of consumers who prefer to fly with Qantas or Emirates; 

 is likely to result in improved connectivity and better scheduling through 
increased online connections and synchronising of schedules; 

 will give Qantas and Emirates customers access to each alliance 
partner’s frequent flyer programs and related benefits; and 

 will provide increased flexibility for the applicants to manage their fleet by 
deploying larger, more fuel efficient aircraft thereby improving operating 
efficiency. 



 

ii 
 

The ACCC also recognises that the alliance is likely to result in public benefits by 
providing the opportunity for the applicants to reduce wingtip flying (i.e. multiple 
airlines flying on the same route at the same time of day) and avoid some duplicated 
fixed costs (e.g. through consolidation of office space, airport lounges and back office 
functions), but the magnitude of these benefits is likely to be small.  

Taking all of these together, the ACCC is satisfied that the proposed conduct would 
or would be likely to result in material, but not substantial, public benefits. 

The ACCC considers that the alliance is likely to result in detriments through its effect 
on competition in regions where Qantas and Emirates currently offer overlapping air 
passenger and cargo transport services. However, in most of these regions, the 
ACCC has identified competitive constraints which mean that these detriments are 
likely to be minimal: 

 The applicants’ services between Australia and the UK/Europe via Dubai 
will compete with services between Australia and the UK/Europe via 
alternative hubs such as Singapore, Hong Kong, Abu Dhabi or several 
Chinese cities. The alliance will face competition from a large number of 
established carriers on these routes. 

 In the future with or without the proposed conduct, Qantas is likely to 
improve its services between Australia and Asia and compete more 
effectively in that region (for example, through scheduling that allows for 
more convenient onward travel to other Asian destinations rather than 
for convenient arrival times in Europe). In addition, the ACCC notes that 
Singapore Airlines has the ability and incentive to compete aggressively 
in order to maximise passenger traffic to Singapore and ensure its 
continued role as a key aviation hub in the region. 

In other regions, with the exception of the trans-Tasman as discussed below, the 
detriment is likely to be minimal due to the thinness of the overlap routes, the limited 
substitutability of Qantas and Emirates due to Emirates having a minor presence on 
overlap routes, and competition from other carriers operating on the routes. 

The ACCC is concerned that, with the proposed conduct, Qantas and Emirates will 
have the ability and incentive to unilaterally reduce or limit growth in capacity (in 
order to raise airfares) on the four routes between Australia and New Zealand where 
they both operate air passenger and cargo transport services. These are Sydney-
Auckland, Melbourne-Auckland, Brisbane-Auckland and Sydney-Christchurch. These 
routes accounted for around 65% of total trans-Tasman passenger capacity in the 
year to 30 June 2012. 

The Competition and Consumer Act 2010 (Cth) allows the ACCC to grant 
authorisation subject to conditions. In this case, the ACCC has decided to impose 
conditions to address the competition concerns identified on the routes between 
Australia and New Zealand. 

The conditions require the applicants to maintain at least their pre-alliance 
aggregated capacity on the four trans-Tasman routes of concern, subject to a review 
to consider whether increases in the minimum required capacity are warranted. Any 
obligation that the ACCC may place on the applicants to increase capacity on the 
four trans-Tasman routes is capped to not exceed trend (real) GDP growth in 
Australia. There is also provision for the applicants to seek variations of the capacity 
conditions in exceptional circumstances (such as force majeure events), or where 
there is a material change in market conditions or financial performance.   
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After weighing the public benefits and detriments discussed above, the ACCC is 
satisfied in all the circumstances that: 

 the proposed conduct, subject to the capacity conditions on the four 
overlapping trans-Tasman routes, is likely to result in material, though 
not substantial, public benefit and that benefit would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result or would be likely to result from the proposed conduct; and  

 the provisions of the Coordination Agreement for which authorisation is 
sought would be likely to result in such a benefit to the public that the 
Coordination Agreement should be allowed to be given effect to.  

The ACCC grants authorisation until 31 March 2018. 

The ACCC has decided to revoke the interim authorisation granted on 
17 January 2013, and grant new interim conditional authorisation on the same terms 
as the authorisation. The interim authorisation will operate until it is revoked or the 
final authorisation comes into effect.  
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Glossary  

AAL   Adelaide Airport Limited 

ACCC   Australian Competition and Consumer Commission 

Act   Competition and Consumer Act 2010 (Cth) 

AIPA   Australian International Pilots Association 

ALAEA   Australian Licenced Aircraft Engineers Association  

applicants  Relevant Qantas Entities and Emirates (and its 
subsidiaries), from time to time. A list of the Relevant 
Qantas Entities (as at 6 March 2013)and Emirates 
subsidiaries (as at 13 February 2013) is available at 
Appendix A. 

ASA    Air Service Agreement 

ASK   available seat kilometres 

BA   British Airways 

BITRE   Bureau of Infrastructure, Transport and Regional 
Economics 

CFA    Consumers Federation of Australia  

CIAL Christchurch International Airport Limited 

cCodeshare arrangements involving the  
assignment of one airline’s designator code to a flight 
operated by another airline 

Coordination Agreement  Master Coordination Agreement entered into by Qantas 
and Emirates on 6 September 2012 

DFAT   Department of Foreign Affairs and Trade 

DIAC    Department of Immigration and Citizenship 

dnata  a subsidiary of the Investment Corporation of Dubai which 
provides ground handling, cargo, travel and flight catering 
services. Dnata is not covered by the application for 
authorisation   

ECAJ   Executive Council of Australian Jewry 

Emirates  a Dubai Corporation established by Decree No. 2 of 1985 
(as amended) 

fifth freedom carrier a carrier operating services between two foreign countries 
on flights which commence or end in the carrier’s home 
country 

IASC International Air Services Commission, established by the 
IASC Act 

IASC Act International Air Services Commission Act 1992 (Cth)  

IATA  International Air Transport Association 

interlining  interlining involves the carriage of passengers and/or 
freight between two points using the services of more than 
one airline under an arrangement which typically involves 
baggage check through and the honouring of tickets 
between airlines 

Jetstar Airways   Jetstar Airways Pty Ltd  

Jetstar Asia Jetstar Asia Airways Pte. Ltd (51% owned by Singapore 
company Westbrook Investments and 49% owned by 
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Qantas), which is a Jetstar branded low cost carrier joint 
venture (based in Singapore), and is a controlled entity of 
the Qantas Group 

Jetstar HK Jetstar Hong Kong Airways Limited, a Jetstar branded low 
cost carrier joint venture (based in Hong Kong), to be 
owned 50% by Qantas and 50% by China Eastern Airlines 

Jetstar Japan Jetstar Japan Co. Ltd, a Jetstar branded low cost carrier 
joint venture (based in Japan) (owned by Qantas 33.33%, 
Japan Airlines 33.33%, Mitsubishi Corporation 16.67%, 
Century Tokyo Leasing Corporation 16.67%) 

Jetstar Pacific   Jetstar Pacific Airlines Joint Stock Aviation Company, a 
Jetstar branded low cost carrier joint venture (based in 
Vietnam) (owned by Vietnam Airlines 67%, Qantas Group 
30%, Saigon Tourist and Mr Nam 3%) 

JSA  Joint Services Agreement between Qantas and British 
Airways  

LCC   low cost carrier 

line maintenance minor or scheduled maintenance carried out on an aircraft 
that is in service to ensure that the aircraft is fit for the flight 

LMS   line maintenance engineering services  

MENA   Middle East and North Africa 

online connection a passenger itinerary of two or more flight segments where 
connections are made between flights of the same airline 
or its codeshare partners 

proposed conduct the conduct for which authorisation is sought 

Qantas   Qantas Airways Limited 

Qantas Freight  Qantas Freight Enterprises Limited, a wholly owned 
subsidiary of Qantas 

Qantas Group  Qantas and its controlled entities 

Qantas International the international operations of the Qantas Group operated 
under the ‘Qantas’ brand, but specifically excluding Qantas 
Domestic, QFF and any international operations conducted 
under the Jetstar brand   

QFF   Qantas Frequent Flyer program  

QGS  Qantas Ground Services Pty Limited, a wholly owned 
subsidiary of Qantas 

Relevant Qantas Entities Qantas and the related bodies corporate of Qantas in 
which Qantas owns more than 50% of the allotted share 
capital from time to time. A list of the relevant Qantas 
entities, as at 6 March 2013 is at Appendix A 

RPKs    revenue passenger kilometres  

Tribunal   Australian Competition Tribunal 

Toll  Toll Holdings Limited, a freight and global logistics 
company, listed on the Australian Stock Exchange  

TWU   Transport Workers Union 

UAE   United Arab Emirates 

UK   United Kingdom 

ULD   Unit Load Devices 

VIPA   Virgin International Pilots Association 
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The applications for authorisation 

1. On 7 September 2012, Qantas Airways Limited (Qantas) and Emirates (a Dubai 
Corporation established by Decree No. 2 of 1985 (as amended)) (Emirates) 
lodged applications for authorisation A91332 and A91333 with the Australian 
Competition and Consumer Commission (ACCC) pursuant to subsections 
88(1A) and 88(1) of the Competition and Consumer Act 2010 (Cth) (the Act). 

2. The authorisation is sought in respect of conduct involving Qantas Airways 
Limited and those of its related bodies corporate in which Qantas holds more 
than 50% of the allotted share capital from time to time (Relevant Qantas 
Entities)1 and Emirates and its subsidiaries (together, the applicants).2 The 
applicants sought authorisation for ten years to give effect to a Master 
Coordination Agreement (Coordination Agreement) which allows the 
applicants to coordinate their passenger and cargo air transport operations and 
other related services (the alliance), as discussed further in The Proposed 
Conduct section below. The applicants have excluded the supply of cleaning 
and catering services3 from the applications. The conduct for which authorisation 
is sought is referred to as the proposed conduct.  

3. The Act and the forms prescribed by the Competition and Consumer 
Regulations 2010 (Cth) require that separate applications for authorisation be 
made for authorisation to make or give effect to a provision of a contract, 
arrangement or understanding which is or may be an exclusionary provision, 
and to make or give effect to a provision which has or may have the effect of 
substantially lessening competition. Accordingly, two applications were made by 
the applicants.   

4. Broadly, Application A91332 was made under subsections 88(1) and 88(1A) of 
the Act for authorisation to make and to give effect to a provision in a contract, 
arrangement or understanding which is or may be a cartel provision within the 
meaning of Division 1 of Part IV of the Act and/or which is or may be an 
exclusionary provision within the meaning of section 45 of the Act.   

5. Broadly, Application A91333 was made under subsections 88(1) and 88(1A) of 
the Act for authorisation to make and to give effect to a provision in a contract, 
arrangement or understanding which is or may be a cartel provision within the 
meaning of Division 1 of Part IV of the Act (other than a provision which would or 
might also be an exclusionary provision) and/or which has the purpose, or has or 
may have the effect, of substantially lessening competition within the meaning of 
section 45 of the Act.   

                                                
1  The applicants originally sought authorisation for conduct involving Qantas and its related bodies 

corporate, but amended the application on 20 February 2013 to exclude related bodies corporate 
of Qantas in which Qantas holds 50% or less of the share capital. A list of the Relevant Qantas 
Entities, as at 6 March 2013, is provided at Appendix A. Relevant Qantas Entities includes 
Jetstar Airways, but excludes other Jetstar branded joint ventures. 

2  The applicants originally sought authorisation for conduct involving Emirates and its related 
bodies corporate, but amended the application on 19 March 2013 to exclude dnata and its 
subsidiaries, dnata World Travel and its subsidiaries, and any other subsidiaries of the 
Investment Corporation of Dubai (other than Emirates and its subsidiaries). A list of Emirates 
subsidiaries, as at 13 February 2013, is at Attachment A. 

3  The applicants amended their application on 20 February 2013 to exclude the supply of catering 
and cleaning services from the authorisation. 
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6. The Coordination Agreement was signed by the applicants on 
6 September 2012. The ACCC does not have the power to grant an 
authorisation to corporations to make a contract or arrangement or to arrive at 
an understanding if the contract or arrangement has been made or the 
understanding has been arrived at before the ACCC makes a determination in 
respect of the application.4 Consequently, whilst the applicants have applied for 
authorisation to both make and give effect to a contract, arrangement or 
understanding, the ACCC cannot authorise the making of the Coordination 
Agreement.5 Therefore, as discussed further below, the relevant statutory tests 
to be applied to these applications for authorisation are subsections 90(5B), 
90(7) and 90(8)(b) of the Act, in relation to conduct giving effect to provisions in 
the Coordination Agreement. 

Statutory tests 

7. Pursuant to subsections 90(5B)6 and 90(7)7 of the Act, the ACCC must not make 
a determination granting an authorisation under subsections 88(1) and 88(1A) 
for conduct giving effect to a provision in a contract, arrangement or 
understanding which is or may be a cartel provision (other than a provision 
which is or may be an exclusionary provision) or which has or may have the 
effect of substantially lessening competition unless the ACCC is satisfied in all 
the circumstances that the conduct for which authorisation is sought:  

(a) is likely to result in a public benefit; and  

(b) that public benefit would outweigh the public detriment constituted by 
any lessening of competition that would be likely to result from the 
conduct.   

8. In addition, pursuant to subsection 90(8)(b) of the Act the ACCC must not make 
a determination granting authorisation under subsection 88(1) in respect of a 
provision in a contract, arrangement or understanding which is or may be an 
exclusionary provision unless the ACCC is satisfied in all the circumstances that 
the proposed provision for which authorisation is sought has resulted or would 
be likely to result in such a benefit to the public that the contract, arrangement or 
understanding should be allowed to be given effect to.  

Draft determination 

9. On 20 December 2012, the ACCC issued a draft determination proposing to 
grant conditional authorisation to the applicants for five years. 8 The proposed 
conditions described in the draft determination would have required the 
applicants to: 

                                                
4  Section 88(12) of the Act. 
5  As the Coordination Agreement is subject to a condition precedent to the effect that it will not 

come into effect until the ACCC grants authorisation and as the applicants applied for 
authorisation within 14 days of making the Coordination Agreement, subsections 44ZZRM(1) and 
45(9) of the Act exempt the making of the Coordination Agreement from the cartel provisions and 
section 45 of the Act. 

6  Subsection 90(5B) relates to authorisation of a provision of a contract, arrangement, or 
understanding that is or may be a cartel provision. 

7  Subsection 90(7) relates to authorisation of a provision (other than a provision that is or may be 
an exclusionary provision) of a contract, arrangement, or understanding. 

8  Subsection 90A(1) requires the ACCC to prepare a draft determination before making a final 
determination on an application for authorisation. 
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(a) maintain at least a base level of capacity on the four overlap routes 
(Sydney-Auckland, Melbourne-Auckland, Brisbane-Auckland and 
Sydney-Christchurch); and  

(b) increase capacity (annually or seasonally) across the four overlap routes 
in accordance with a specified growth factor, with the introduction of a 
growth requirement to be delayed (i.e. initially set to zero) in view of the 
applicants’ claims about excess capacity on the relevant routes. 

 Interim authorisation 

10. On 7 September 2012, at the time of lodging the applications for authorisation, 
the applicants also requested interim authorisation, pursuant to subsection 91(2) 
of the Act, to plan and negotiate (but not implement) the proposed conduct. 

11. On 2 October 2012, the applicants withdrew this request for interim 
authorisation. 

12. On 20 December 2012, the applicants requested interim authorisation, pursuant 
to subsection 91(2) of the Act, to plan, negotiate and engage in the proposed 
conduct.   

13. On 17 January 2013, the ACCC granted interim authorisation to the applicants 
on the condition that they not engage in the proposed conduct in relation to 
services between Australia and New Zealand. 

14. Given that the applicants have amended the scope of the applications since 
interim authorisation was granted and that interim authorisation was not granted 
with respect to services between Australia and New Zealand, the ACCC has 
decided to revoke the existing interim authorisation and to grant a new interim 
authorisation. This new interim authorisation applies to the amended 
applications and requires the applicants to comply with the conditions relating to 
trans-Tasman services to which the final authorisation is subject. This interim 
authorisation has immediate effect and will remain in place until either it is 
revoked or the final determination comes into effect. 

The applicants 

Qantas Airways Limited9 

15. Qantas was incorporated in Australia in 1920 and is Australia’s largest domestic 
and international airline. 

16. The Qantas Group operates more than 6,400 domestic and 920 international 
flights each week using two complementary airlines: Qantas – a full service 
airline offering domestic and international services; and Jetstar Airways – a low 
cost carrier offering domestic and international services, predominantly focussed 
on servicing price sensitive consumers. 

17. Qantas also operates airline related businesses including airport support 
services, catering, freight operations, loyalty programs, defence support services 
and engineering. 

                                                
9  Applicants’ submissions provided in support of the applications for authorisation. 



 

8 
 

18. On 6 March 2013, Qantas confirmed that it sought authorisation in respect of 
Qantas and related bodies corporate of Qantas in which it holds more than 50% 
of the allotted share capital (Relevant Qantas Entities). Jetstar Asia, Jetstar 
Japan, Jetstar Pacific and Jetstar HK are not covered by the applications.10  

19. In the supporting submission to the original applications, the applicants use 
‘Qantas International’ to refer to Qantas’ international operations as distinct from 
Qantas Domestic, Qantas Frequent Flyer program (QFF) or Jetstar Airways. 
Consistent with that use, in this determination the ACCC uses Qantas 
International to refer to the international operations of the Qantas Group 
operated under the ‘Qantas’ brand. The ACCC notes that the Qantas Group 
operates some international services under the Jetstar brand. The term ‘Qantas 
International’ does not extend to such services.11 The destinations to which 
Qantas International currently operates are set out in Table 1 below: 

Table 1: Qantas International Destinations (ex Australia), August 2012
12

 

Region Destinations (ex Australia) 

Pacific Auckland, Christchurch, Wellington, Queenstown, Noumea, Port Moresby 

Asia Bangkok, Hong Kong, Jakarta, Manila, Shanghai, Singapore, Tokyo 

Europe Frankfurt, London 

Americas Dallas/Fort Worth, New York, Los Angeles, Honolulu, Santiago 

Africa Johannesburg 

Note: With or without the proposed conduct, Qantas intends to cease services to 
Frankfurt on 15 April 2013. 

 

20. The ACCC notes that on 4 October 2012, Qantas announced a new international 
schedule which it has stated13 will apply in both the future with or without the 
proposed conduct. This schedule includes flights that will operate via Dubai 
rather than Singapore en route to London. This new Qantas schedule will 
commence for flights on or after 31 March 2013. Qantas has also announced 
that, as of 15 April 2013, it will cease flights to Frankfurt, with or without the 
proposed conduct.14  

21. Jetstar Airways (a wholly owned subsidiary of the Qantas Group) operates 
services between Australia and the international destinations set out in Table 2 
below:  

                                                
10  The ACCC notes that Jetstar Airways may coordinate with the Jetstar joint ventures pursuant to 

authorisations A91314 and A91315, 26 March 2013. 
11  This term also does not include international services operated by Jetstar Airways. 
12  Submission in support of the Applications for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure A, p. 1.   
13  Qantas, ASX announcement, ‘Kangaroo route prepares for hop via Middle East’, 

http://asx.com.au/asxpdf/20121004/pdf/429582k0dk3yc5.pdf, 4 October 2012. 
14  Qantas, ‘Qantas announces network improvements as part of Asia strategy’, 4 February 2013, 

http://www.qantas.com.au/travel/airlines/media-releases/feb-2013/5486/global/en. 
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Table 2: Jetstar Airways Destinations (ex Australia), August 2012
15

 

Region Destinations (ex Australia) 

Pacific Auckland, Christchurch, Queenstown, Nadi  

Asia Bangkok, Phuket, Denpasar, Jakarta, Singapore, Tokyo, Osaka, Manila 

Americas Honolulu  

 
22. Jetstar Asia (which is 49% owned by the Qantas Group) operates a service 

between Perth and Singapore. However, as noted above, Jetstar Asia is not 
covered by these applications for authorisation.   

23. The Qantas Group is currently a party to the following alliances: 

 an alliance with British Airways (BA), pursuant to the Joint Services 
Agreement (JSA);16 

 an alliance with American Airlines, pursuant to a Joint Business 
Agreement;17 and 

 the oneworld marketing alliance. 

24. Qantas has announced that the JSA with BA will terminate on 31 March 2013. 
Qantas may continue to codeshare on certain services operated by BA to 
destinations to which Emirates does not operate, however there will not be any 
price or capacity coordination between Qantas and BA in respect of any routes 
following the termination of the JSA.  

25. Qantas also has international codeshare arrangements with Cathay Pacific, 
Iberia, Japan Airlines, LAN Chile, Aircalin, Air France, Air Niugini, Air North, Air 
Pacific, Air Tahiti Nui, Air Vanuatu, Alaska Airlines, Asiana, China Eastern, EVA 
Air, Jet Airways, Kenya Airways, Norfolk Air, South African Airways and Vietnam 
Airlines. Qantas has announced that the codeshare arrangements with Cathay 
Pacific for the Hong Kong-Rome route, Air France for the Singapore-Paris route 
and Kenya Airways for the Bangkok-Nairobi route will each end in March 2013.18 
Qantas will also cease codesharing on Iberia’s intra-Europe services in March 
2013, although Iberia will continue to codeshare on Qantas services.  

26. Qantas also operates a number of other related services which are outlined 
below:  

 Engineering - Qantas Engineering, a department within Qantas, is 
responsible for all aspects of safety, airworthiness and maintenance of 
the Qantas fleet of aircraft. 

 Ground handling - Qantas provides ground-handling services in-house 
as well as through Qantas Ground Services Pty Limited (QGS) and 

                                                
15  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure A, p. 2. 
16  Currently authorised by the ACCC under Authorisations A91195 and A91196. 
17  Currently authorised by the ACCC under Authorisations A91265 and A91266. 
18  Qantas submission, 4 October 2012, pp. 1-2. 
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Jetstar Services Pty Limited (both wholly owned subsidiaries of Qantas). 
In Australia, Qantas provides a variety of ground-handling services to its 
own operations, to associated client airlines and to third party airlines. 

 Flight training - Qantas Flight Training, a department within Qantas, 
delivers operational training as well as other types of training to Qantas 
and aircrew as well as third party airlines (including Emirates pilots).  

 Freight - Qantas Freight Enterprises Limited (Qantas Freight) is the 
wholly owned subsidiary of Qantas which operates the Qantas Group’s 
domestic and international freight business. Since 2 October 2012, 
Australian Air Express Pty Ltd is a wholly owned subsidiary of Qantas 
(previously it was a 50:50 joint venture with Australia Post). Australian 
Air Express operates domestic freight services.   

 Catering - Q Catering Limited and Snap Fresh Pty Limited (both part of 
Qantas Catering Group Limited) supply a range of services to Qantas 
Group airlines and a number of third party airlines. Some of Q Catering’s 
services are provided in partnership with DHL. Qantas outsources some 
components of assembled meals. Snap Fresh manufactures frozen 
meals for airlines as well as non-aviation customers. As noted above, 
the supply of catering services has been excluded from the applications 
for authorisation. 

 Aircraft cleaning - QGS also supplies aircraft cleaning services, 
including to third party airlines. As noted above, the supply of aircraft 
cleaning services has been excluded from the applications for 
authorisation.  

Emirates19 

27. Emirates is a Dubai corporation established by Decree No. 2 of 1985 (as 
amended) and is wholly owned by the Investment Corporation of Dubai, which is 
ultimately wholly owned by the Government of Dubai. 

28. Emirates is the world’s largest international carrier by revenue passenger 
kilometres (RPKs). It operates more than 1,000 flights per week across six 
continents from Dubai. The destinations to which Emirates currently operates 
are set out in Table 3 below: 

                                                
19  The majority of information under this sub-heading is sourced from: Submission in support of the 

Applications for Authorisation of the Alliance between Qantas Airways Limited and Emirates, 

7 September 2012, Annexure B, p. 1. 
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Table 3: Emirates Destinations (ex Dubai), November 2012
20

 

Region Destinations (ex Dubai) 

Pacific Perth, Brisbane, Adelaide, Melbourne, Sydney, Auckland, Christchurch 

Asia Bangkok, Phuket, Kuala Lumpur, Singapore, Jakarta, Ho Chi Minh City, Manila, 
Hong Kong, Guangzhou, Shanghai, Beijing, Seoul, Osaka, Tokyo, Dhaka, 
Kolkata, Hyderabad, Chennai, Colombo, Malé, Thiruvananthapuram, Kochi, 
Kozhikode, Bengaluru, Mumbai, Ahmedabad, Delhi, Lahore, Islamabad, 
Karachi, Peshawar 

Europe Glasgow, Dublin, Birmingham, London, Manchester, Newcastle, Lisbon, Madrid, 
Barcelona, Paris, Lyon, Nice, Zürich, Geneva, Milan, Venice, Munich, Vienna, 
Prague, Warsaw, Frankfurt, Düsseldorf, Amsterdam, Hamburg, Copenhagen, 
St. Petersburg, Moscow, Rome, Malta, Athens, Istanbul, Larnaca 

Americas Seattle, Los Angeles, San Francisco, Dallas, Houston, Toronto, New York, 
Washington DC, Buenos Aires, Rio de Janeiro, São Paulo 

Africa Cairo, Khartoum, Addis Ababa, Entebbe, Nairobi, Dar Es Salaam, Lusaka, 
Harare, Johannesburg, Durban, Seychelles, Mauritius, Cape Town, Luanda, 
Lagos, Accra, Abidjan, Dakar, Casablanca, Tripoli, Tunis 

Middle 
East 

Muscat, Sana’a, Jeddah, Madinah, Beirut, Damascus, Amman, Riyadh, 
Dammam, Kuwait City, Basra, Bahrain, Doha, Erbil, Baghdad, Tehran 

 
29. While Emirates is not a member of any global marketing alliance, it has 

codeshare relationships with Air Malta, Air Mauritius, Japan Airlines, Jet Airways, 
Jet Blue, Korean Air, Oman Air, Philippine Airlines, South African Airways and 
Thai Airways International.21  

30. Emirates also operates a number of other related services in Australia which are 
outlined below: 

 Emirates’ line maintenance requirements for its Boeing 777 and Airbus 
A380 operations in Australia are met by its own engineering teams in 
Melbourne and Perth and through the use of third party suppliers in 
Sydney, Brisbane and Adelaide. Emirates also provides line 
maintenance services for Boeing 777 aircraft to Qatar Airways in 
Melbourne and Perth. 

 Emirates has a flight operations department that provides in-house 
support to its airline operations, including in Australia, but does not 
provide services to third party airlines in Australia. 

                                                
20  Emirates Route Map, Emirates: www.emirates.com/au/english/flash/route_map.aspx (last 

retrieved on 18 December 2012).  
21  Emirates website, 

http://www.emirates.com/english/help/faqs/FAQDetails.aspx?faqCategory=193393, accessed 22 
March 2013. 

http://www.emirates.com/au/english/flash/route_map.aspx
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 Emirates Leisure Retail Pty Ltd is a subsidiary of Emirates and operates 
a number of bars, restaurants and coffee shops (including Hudsons 
Coffee) in Australia. 

 Emirates Hotels (Australia) Pty Ltd is a subsidiary of Emirates. 

The proposed conduct 

31. The Coordination Agreement provides for Qantas and Emirates to broadly 
coordinate their air passenger and cargo transport operations and related 
services, which include joint procurement, engineering, and flight training.  The 
proposed conduct includes coordination on price, capacity, scheduling, and 
planning on any or all existing and new routes in respect of both passenger and 
cargo operations and in relation to related services other than those specifically 
excluded from the authorisation.  As both Qantas and Emirates supply catering 
services and aircraft cleaning services to third parties, the coordination of which 
may give rise to competition concerns, the applications for authorisation were 
amended by the Applicants to exclude the supply to third parties of catering 
services and aircraft cleaning services. 

32. More specifically, the Coordination Agreement provides for the applicants to 
coordinate broadly across their passenger and cargo transport operations, 
including in relation to: 

 planning, scheduling, operating and capacity; 

 sales, marketing, advertising, promotion, distribution strategies, 
reservation priority and pricing (including fares, rebates, incentives and 
discounts), for passengers, freight customers and agents; 

 connectivity and integration of certain routes; 

 codeshare and interline arrangements; 

 control of inventories and yield management functions; 

 frequent flyer programs; 

 all passenger-related aspects to provide a superior, consistent level of 
service to customers including ground services and lounge access; 

 harmonising service and product standards in order to provide a 
seamless product to passengers; 

 harmonising IT systems; 

 joint airport facilities; 

 potentially joint offices for sales activities; 
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 potentially other aspects of operations including ground handling, 
catering,22 joint procurement, engineering, flight training and flight 
operations;  

 where appropriate and mutually agreed, making joint submissions to 
authorities on operational matters; and 

 services and activities that are required to facilitate any of the matters 
referred to above. 

33. Under the Coordination Agreement, Qantas and Emirates propose to form an 
alliance involving price and capacity coordination on all routes on a global, 
network wide basis.  

34. The applicants intend to implement a benefit transfer model on ‘trunk routes’. 
These trunk routes may vary from time to time and authorisation is sought for 
benefit transfer payments across the global networks of the applicants. Initially, 
the trunk routes are defined as follows: 

 Qantas Trunk Routes are Australia to any destination via Dubai (for 
example, Sydney-Dubai-London Heathrow), and Australia to Dubai 
(including via any intermediary point). 

 Emirates Trunk Routes are Dubai to any point in Australia (including via 
any intermediary point) and Dubai to any destination via Australia (for 
example, Dubai-Sydney-Auckland). 

35. Qantas and Emirates have stated that where possible they will enter into free-
sale codeshare arrangements on non-trunk routes.23 On 21 January 2013 the 
applicants entered into a codeshare agreement whereby each party has the 
non-exclusive right to codeshare on the services operated by the other party, 
where it is legally possible to do so.24 Under the codeshare agreement, the 
parties agree that they will sell tickets without preference for which party is the 
Operating Carrier or Marketing Carrier, provided that each Marketing Carrier 
must communicate to potential consumers the identity of the Operating Carrier. 
In relation to any route on which it is not legally possible to codeshare, the 
applicants have stated that they will enter into interline agreements.25 

36. The applicants have provided the following summary of the financial model that 
applies under the Coordination Agreement, including Figure 1:  

The financial model that applies under the Master Coordination Agreement varies 

according to the type of route. For Trunk Routes, a benefit transfer model will apply (not a 

revenue sharing model). The benefit transfer model is designed to: 

                                                
22  The applicants have excluded conduct relating to the supply of catering services from the 

applications. 
23  Under a free-sale codeshare agreement the marketing carrier has access to the operating 

carrier’s seat inventory system for the codeshare flight and is able to sell seats from available 
inventory in the agreed codeshare inventory ‘bucket’. The operating carrier pays the marketing 
carrier a commission. 

24  Applicants letter dated 28 February 2013 referring to a codeshare agreement between Qantas 
and Emirates, dated 21 January 2013; 

25  The apportionment of revenue between the operating carriers from the sale of an interline ticket 
is governed by either the multilateral International Air Transport Association (IATA) interline 
prorate arrangement or a bilateral Special Prorate Agreement. The ACCC understands that 
Qantas and Emirates are currently parties to both forms of agreement. 
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 ensure an equitable transfer of incremental profits over and above each party’s 
profit prior to the partnership; 

 create a ‘metal-neutral’ outcome where there are no incentives for either party to 
prioritise its own metal over the other; and 

 allow the Applicants to effectively work together to manage yield and inventory as 
incentives are aligned. 

For Non-Trunk Routes, commission codeshare terms apply (i.e., the non-operating 

ticketing carrier receives a commission payment based on a percentage of passenger 

revenue).
26

 

Figure 1: Example of financial model under Master Coordination Agreement  

 
 

Regulation of the international airline industry 

37. The international airline industry is highly regulated. The 1944 Convention on 
International Civil Aviation established the principle that each country has 
exclusive sovereignty over its airspace. This principle continues to guide the 
regulatory framework today. 

38. International air transport services between two countries must be specifically 
authorised pursuant to a government to government bilateral air services 
agreement (ASA). 

39. An ASA specifies the terms and conditions of airline activity between two 
countries. An ASA may indicate the destinations that can be served in a 
particular country, the permitted frequencies per week and any rights to operate 
via or beyond to third countries. Typically, the rights granted under an ASA can 
only be exercised by designated carriers of the countries that are parties to 
them. 

                                                
26  Applicants’ submission, 13 February 2013, p.1. 
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40. An Open Skies Agreement is one form of ASA between two countries. In 
essence, it is an agreement which provides minimal (or no) restrictions on the 
ability of the airlines of two countries to operate services between countries. 

41. The ACCC notes that the applicants operate across a number of countries, 
regulated by a number of different ASAs. This means that the number of flights 
that can be operated, cities that may be served and rights to operate via or 
beyond third countries vary on a country by country basis. 

42. In addition, Qantas is subject to the Qantas Sale Act 1992 (Cth) which imposes 
a number of requirements on Qantas including that its facilities located in 
Australia ‘represent the principal operational centre for Qantas’27 and that it not 
conduct ‘scheduled international air transport passenger services’ other than 
under its company name or a registered business name that includes ‘Qantas’.28 

Submissions received by the ACCC 

43. Authorisation is a transparent process under which the ACCC may grant 
protection from legal action for conduct that might otherwise breach the Act. 
Through this process, the ACCC may ‘authorise’ businesses to engage in anti-
competitive conduct where it is satisfied that the public benefit from the conduct 
outweighs any public detriment. The ACCC conducts a public consultation 
process, inviting interested parties to lodge submissions outlining whether they 
support the application or not. Before making its final decision on an application 
for authorisation the ACCC must first issue a draft determination.29 

44. A copy of public submissions and information received from the applicants and 
interested parties are included on the ACCC’s authorisations public register, 
available on the ACCC’s website at www.accc.gov.au/authorisationsregister. 

Prior to the draft determination 

Submissions by the applicants 

45. The applicants submit that the alliance will create a seamless premium global air 
services operation that better connects Australia to New Zealand, Europe 
including the United Kingdom (UK), the Middle East and Northern Africa (MENA) 
by bringing together two world-class complementary brands, networks and 
business models. They consider that the alliance will deliver significant benefits 
to Australian consumers, including eliciting competitive responses from 
domestic, trans-Tasman and international competitors that will further stimulate 
competition to and from Australia. 

Submissions from interested parties 

46. The ACCC sought submissions from interested parties potentially affected by the 
application, including competitors, airports, regulators, community groups and 
industry groups. A summary of the public submissions received from interested 
parties is set out below. 

                                                
27  Qantas Sale Act 1992 (Cth) paragraph 7(h) 
28  Qantas Sale Act 1992 (Cth) paragraph 7(f) 
29  See the ACCC’s Guide to Authorisation (available from the ACCC website) for details about the 

authorisation process. 
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Submissions by other airlines 

47. Air New Zealand does not oppose authorisation. While Air New Zealand 
considers that the alliance is likely to generate benefits for the Australian public 
on the applicants’ long haul networks, it does not consider coordination is 
required on trans-Tasman routes to achieve the claimed consumer benefits in 
that region. 

48. BA does not oppose authorisation. BA notes that its alliance with Qantas has 
been a vital aspect of BA’s ability to offer services between Australia and the 
UK/Europe. While a significant part of BA’s submission is confidential, BA 
considers that the alliance would provide Emirates with significant leverage over 
trans-Tasman routes, and will minimise BA’s ability to provide competing 
services into and out of New Zealand. Further, BA considers that it is 
increasingly challenging for an international airline to operate services on long-
haul routes between Europe and Australia in the absence of such an alliance, 
due to persistent excess capacity and the nature of the substantial fixed costs 
involved. 

49. Virgin Australia does not oppose authorisation. However, it considers that the 
alliance is likely to have significant competitive effects in a large number of 
markets. Virgin Australia considers that, by combining the strength and market 
penetration of Qantas and Emirates, the alliance will make it more difficult for 
competitors to challenge Qantas’ existing position, not only for international 
travel, but for domestic Australian travel and Australian corporate/government 
travel. 

50. Malaysia Airlines does not oppose authorisation. However, it considers that the 
alliance should be analysed on a route-by-route basis and that various factors 
suggest that there will be insufficient public benefit to outweigh anti-competitive 
harm that may result from the alliance. 

51. Singapore Airlines Limited does not oppose authorisation but considers that the 
alliance represents the least competitive outcome of the options likely to be 
available to Qantas International in the face of significant financial challenges. 

52. Jumpjet Airlines Limited opposes the granting of authorisation. It considers that 
in the trans-Tasman market, only public detriment will emerge from the alliance. 
Among other things, Jumpjet considers that authorisation would result in the 
closure of an existing Single Aviation Market airline operating on trans-Tasman 
services, which would result in substantial job losses for Australian and New 
Zealand residents. 

Submissions by unions and associations  

53. The Transport Workers Union of Australia (TWU) opposes the authorisation. The 
TWU considers that the alliance is effectively outsourcing and ‘offshoring’ the 
core business of Qantas which would result in job losses, insecure employment, 
lower wages, conditions, safety and security standards for Australian workers. 

54. The Australian and International Pilots Association (AIPA) supports authorisation 
with some reservation. AIPA is concerned that the alliance may provide a 
platform for Qantas to shrink from being an ‘operating carrier’ to becoming 
predominantly a ‘marketing or virtual carrier’. AIPA considers that the ‘marketing 
or virtual carrier’ model offers little or no economic benefit to a mature or 
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declining business such as Qantas and is detrimental to employees and the 
national interest. 

55. The Australian Licenced Aircraft Engineers Association (ALAEA) raises a 
number of concerns about the accuracy and substance of statements made by 
the applicants. The ALAEA also submits that the alliance ‘is the allying of the 
largest market share holder and one of the largest world market 
shareholders...creating less competition for the Australian public to take 
advantage of’. 

Submissions by airport operators 

56. Adelaide Airport Limited (AAL) supports authorisation. AAL notes that currently 
Qantas serves only London and Frankfurt in Europe with services via Singapore. 
AAL considers that the partnership with Emirates will introduce 33 European 
destinations and also others in Africa and the Middle East, all with one stop 
options over Dubai, greatly enhancing both business and tourist opportunities in 
both directions. 

57. Melbourne Airport supports authorisation as it considers that the alliance will 
provide passengers travelling through the airport with a wider range of 
destinations, frequent flyer benefits, better access to Asia and tourism benefits. 

Submissions by government bodies 

58. The Australian Government Department of Infrastructure and Transport supports 
authorisation. The Department of Infrastructure and Transport considers that the 
alliance would enhance consumer choice, deepen competition in a number of 
markets, and broaden Qantas’ international network at minimal capital cost. 

59. The Queensland Minister for Tourism, Major Events, Small Business and the 
Commonwealth Games, the Hon, Jann Stuckey, MP, supports the alliance. The 
Minister notes that tourism is an important component of Queensland’s 
economy, and that the alliance will better serve prospective tourists from key 
markets such as Europe. The submission also suggests that the alliance may 
have positive impacts on regional Australian destinations by allowing Emirates 
customers travelling to Australia to package their Emirates flights with a Qantas 
‘Walkabout Pass’ that allows access to discounted domestic travel. 

60. The Victorian Minister for Innovation, Services and Small Business, and Tourism 
and Major Events, the Hon, Louise Asher, MP, submits that the alliance will 
increase visitation and drive economic growth. The Minister supports measures 
that will ensure the viability of the national carrier. 

Submissions by tourism authorities 

61. The Australian Tourism Export Council supports authorisation as it considers the 
alliance would enable greater access to destinations, more convenience, 
connection to new markets and greater competition. The Australian Tourism 
Export Council submitted that through the Qantas domestic network, regional 
destinations which are not serviced by Emirates would have the ability under the 
alliance to connect directly with international visitors arriving with Emirates. 

62. The National Tourism Alliance supports authorisation and notes if Qantas and 
Emirates were able to coordinate operations, Australian tourism would be able to 
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successfully adapt and maximise its potential in a highly competitive and 
changing environment. 

63. Tourism Victoria supports authorisation. It considers the alliance would lead to 
significant benefits for consumers. It submits that the ability for Qantas to 
codeshare on Emirates’ one-stop services via Dubai into multiple destinations in 
Europe will be advantageous for the majority of Victorian and Australian 
travellers that currently need to transit via Singapore and London or Frankfurt. 

Submissions by community groups and other parties 

64. The Executive Council of Australian Jewry Incorporated (ECAJ) and the Israel 
Law Center made submissions indicating that the alliance might present 
difficulties for consumers travelling via the United Arab Emirates (UAE), who 
have previously visited Israel and have Israeli stamps on their passports. 

65. The Israel Law Center submits that the alliance could subject Australian citizens 
to arrest and punishment under the UAE’s ‘un-Western’ laws, such as 
prohibitions on the consumption of alcohol, pre-marital sex, and homosexuality. 

66. The Consumers’ Federation of Australia (CFA) did not provide a specific view on 
the authorisation but considered that consumers should be entitled to affordable 
and equitable access to essential services. 

67. Mr Andrew Clarke opposes the alliance on the basis of the effect it will have on 
trans-Tasman passengers. Mr Clarke submits that when Emirates commenced 
services on trans-Tasman routes it led to lower prices. Mr Clarke submits that 
the alliance may have detrimental effects on services provided to consumers, 
and suggests that the ACCC should impose conditions to prevent these 
detriments. 

68. Mr Clive Dembo considers that Qantas’ claims about profitability are a result of 
the management decision to ground the Qantas International fleet in 2011. 

69. Mr Mike Young, Managing Director of BC Iron Limited, considers that the 
alliance would create greater opportunities for Western Australian based 
consumers for long distance travel and for earning and utilising frequent flyer 
points. 

70. The ACCC also received one anonymous submission which sought clarification 
in relation to frequent flyer bookings if the proposed conduct were to proceed. 

Pre-decision conference  

71. A pre-decision conference was requested by the TWU to discuss the draft 
determination. The conference was held in Sydney on 1 February 2013.  

72. As required by subsection 90A(8) of the Act, the ACCC prepared a record of the 
discussions at the pre-decision conference sufficient to set out the matters 
raised by persons participating in the conference. A copy of the record of the 
conference is available on the ACCC’s website at 
www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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Substantive issues raised at the conference  

73. The TWU and ALAEA raised concerns at the conference about Qantas’ claims 
regarding the financial viability of its international operations, including whether 
Qantas was subsidising aspects of Jetstar’s operations, and (along with Senator 
Xenophon) queried whether and to what extent the ACCC had investigated fully 
Qantas’ claims of its international operations being in ‘terminal decline’. 

74. The TWU also queried whether, and to what extent, the ACCC in its 
assessment, had taken into account the national interest, national security and 
the national economic interest. 

75. The TWU (along with the ALAEA and AIPA) queried the effects of the alliance on 
employment and the basis on which the ACCC had reached its conclusions on 
employment in the draft determination. The TWU stated its view that the alliance 
will result in job losses.   

76. The TWU raised concerns that the ACCC had not taken into account the long 
term effects of the alliance and that the ACCC had made several untested 
assumptions in reaching its conclusions. 

77. The TWU also raised concerns that the ACCC had failed to research the 
strategies of competitors and stated its view that there was no evidence to 
support the claims of the applicants in relation to crisis management response. 
The TWU also queried how the alliance would provide greater options for 
consumers when Qantas was abandoning Adelaide, Brisbane, and Perth.30  

78. Several parties questioned the ACCC’s evidentiary basis for its conclusions in 
relation to the claimed benefits and how the ACCC conducted the balancing of 
benefits and detriments in its draft determination process. 

79. The ALAEA also noted that, historically, pooling arrangements between airlines 
have been considered to lead to a lessening of competition. 

80. Senator Xenophon and the ALAEA asked whether or to what extent the ACCC 
took Qantas’ subsidiaries into account in the ACCC’s assessment (later 
submissions from the ALAEA clarified this concern was a concern about the 
effect of the alliance on the supply of related services). 

Conflict of interest 

81. At the pre-decision conference, Senator Xenophon raised a question about 
whether Dr Jill Walker had a conflict of interest as a consequence of her dual 
roles as a Commissioner at the ACCC and as Chairwoman of the International 
Air Services Commission (IASC). Subsequently, on 8 February 2013 Senator 
Xenophon made a written submission on this issue. In that submission, he 
suggested that Dr Walker in her capacity as Chairwoman of the IASC may have 
obtained information concerning Qantas that had not been provided to the 
ACCC. 

                                                
30  On 4 February 2013 Qantas announced that it intended to cease flights between Adelaide and 

Singapore, Perth and Hong Kong and reduce services between Perth and Singapore. The 
ACCC’s view on Qantas’ Australia–Asia operations is discussed in the Future with and without 

chapter.  



 

20 
 

82. The IASC is an independent statutory authority. It is established under the 
International Air Services Commission Act 1992 (Cth) (IASC Act). The IASC 
allocates capacity available under Australia’s air services arrangements with 
other countries to existing and prospective Australian international airlines by 
making formal determinations. Applications are assessed against the public 
benefit criteria set out in a policy statement issued to the IASC by the Minister 

for Infrastructure and Transport.
31

 The Ministerial Policy Statement, dated 

19 May 2004, made pursuant to section 11 of the IASC Act requires the IASC to 
consult with the ACCC in certain circumstances and to have regard to any ACCC 
determinations in relation to an airline using Australian capacity entitlements. 

83. Dr Walker was appointed as a full time Commissioner of the ACCC in 
September 2009 and as Chairwoman of the IASC in February 2011. She is also 
Chair of the ACCC’s Adjudication Committee. 

84. As reflected by the Ministerial Policy Statement and the Government’s decision 
to appoint Dr Walker as Chairwoman of the IASC when she was a full time 
ACCC Commissioner, the roles of the IASC and the ACCC are complementary. 
The ACCC does not consider that there is any inherent actual or perceived 
conflict of interest arising from Dr Walker’s dual appointments. 

85. A potential conflict of interest may arise where confidential information is 
available to Dr Walker in her role as Chairwoman of the IASC but is not available 
to the ACCC and that information is relevant, credible and adverse to the 
interests of a stakeholder who may be directly adversely affected by a decision 
of the ACCC involving Dr Walker. 

86. In addition to seeking authorisation for its alliance with Emirates, Qantas has 
lodged with the IASC a number of applications for variations of IASC capacity 

allocation determinations.
32

 

87. The ACCC requested the IASC to identify any confidential information provided 
to it in relation to these applications by Qantas. The IASC identified a small 
number of documents provided to it on a confidential basis in relation to the 
Qantas capacity applications, including four which were submitted by Qantas. 
The ACCC has obtained all of the documents and information provided to the 
IASC on a confidential basis, and has placed descriptions of the Qantas 
documents on the public register.  

88. Accordingly, all of the information concerning Qantas or the alliance which is 
available to Dr Walker in her capacity as Chairwoman of the IASC is also 
available to the ACCC. 

89. In these circumstances, the ACCC formed the view that Dr Walker did not have 
any actual or potential conflict of interest and was able to participate as a 
member of the Commission in considering the applications for authorisation.   

                                                
31  See IASC Annual Report 2011-2012. 
32  See for example Application for Variation – Italy Route dated 18 December 2012, Application for 

Variation – Various Routes dated 22 January 2013, Application for Variation – France Route 1 
dated 22 January 2013, Application for Variation – Thailand 11 February 2013,available on 
IASC’s website at http://www.iasc.gov.au/applications/index.aspx. These IASC variations are 
necessary in order to allow the Applicants to implement the code sharing arrangements 
contemplated in the Coordination Agreement. 
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Procedural issues 

90. A number of procedural issues relating to the pre-decision conference were 
raised by interested parties at the conference (and, in some cases, in 
subsequent submissions to the ACCC). A summary of these issues and the 
ACCC’s response to each issue are contained in Appendix C to this 
determination. 

Following the draft determination 

Further submissions from interested parties 

91. The ACCC received further public submissions in response to the draft 
determination from:  

 Air New Zealand regarding the application for interim authorisation and 
voicing concerns about unintended negative consequences of imposing 
a capacity condition. 

 Senator Xenophon, who queried the ACCC’s assessment of whether 
Qantas International is in terminal decline, sought further information 
about the applicants’ confidential submissions, queried whether 
Commissioner Walker has a potential conflict of interest, and raised 
procedural issues in relation to the conference. 

 Dale Reardon who submitted that the proposed arrangement will benefit 
consumers but that Qantas should make a commitment regarding the 
benefits available to frequent flyer members. 

 Virgin International Pilots Association (VIPA) raising its concerns about 
the job security of Australian aviation workers, and echoing the concerns 
raised by the TWU, AIPA and the ALAEA. VIPA also sought to have a 
transcript of the conference made available. 

 AAL which supports authorisation but seeks that the proposed capacity 
conditions enable the introduction of an Adelaide-Auckland route. 

 Canberra Airport which is concerned that the proposed capacity 
conditions impair Canberra and the broader south-east region of NSW 
from being serviced by direct trans-Tasman flights. 

 Christchurch International Airport Limited (CIAL)which is concerned that 
the alliance will further restrict Sydney-Christchurch services and limit 
growth on future city pairs between Christchurch and eastern Australian 
cities, and supports a condition of authorisation. 

 AIPA which is concerned about how closely aligned the parties’ 
incentives are (and the consequences for Qantas if they are not), the 
consequences regarding employment, and the ACCC’s assessment and 
weighting of public benefit and detriment. 

 The TWU which raised concerns that the ACCC has not appropriately 
modelled, assessed and weighed the public benefits and detriments, nor 
taken account of the national interest or the applicants’ related bodies 



 

22 
 

corporate. The TWU considers that Qantas’ competitiveness will be 
reduced while the public benefits accepted by the ACCC have not been 
properly supported. 

 The ALAEA requested a copy of Commissioner Walker’s opening PDC 
statement, more information regarding the revenue sharing agreement 
between Qantas and Emirates, a copy of the Coordination Agreement, 
asked for additional time to provide the ACCC with further submissions, 
and asked that the ACCC invite international freight companies such as 
FedEx and UPS to comment on the application. The ALAEA also 
questioned the scope of the authorisation including which subsidiaries 
and related bodies corporate of Qantas and Emirates would be covered, 
and questioned the paucity of information provided by the applicants. 

 The ALAEA made a further submission raising concerns that the ACCC 
could not be satisfied in all the circumstances that the benefits of the 
proposed conduct outweighed the detriments, that the structural 
disadvantages claimed by the applicants were overstated, that the public 
benefits are uncertain or unlikely and that there were likely to be 
detriments to passengers on the Australia UK/Europe and trans-Tasman 
routes, as well as other non-competition detriments. ALAEA also again 
raised issues relating to the scope of the authorisation, particularly 
restating that it was unclear which entities were sought to be covered by 
the authorisation and in so noting, questioned whether the applications 
were validly lodged.   

Further submissions from the applicants 

92. In response to the draft determination and interested party submissions, the 
applicants made the following submissions: 

 The applicants considered that the ACCC did not place any weight on 
the structural disadvantages of Qantas, and that the Qantas and 
Emirates networks are more complementary than concluded by the 
ACCC. 

 The applicants also noted the ALAEA’s request for release of a redacted 
form of the Coordination Agreement; however the applicants considered 
the agreement to be highly sensitive and confidential in nature and that 
adequate information has been provided publicly. 

 The applicants provided submissions in response to the ACCC’s 
proposed conditions of authorisation, proposing that the ACCC instead 
impose a condition that allows for sufficient flexibility to cater for one or 
more of the applicants to offer services on new trans-Tasman routes or 
in response to force majeure events. 

 The applicants also provided submissions in support of why interim 
authorisation should be granted, in particular in response to concerns 
raised by Air New Zealand.  

 In response to interested party submissions, the applicants provided 
information about employment under the arrangement, changes to 
Qantas International services, crisis management obligations, its related 
bodies corporate and its non flying businesses (particularly ground 
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handling, catering and engineering). Qantas also noted that it had 
previously offered to pay for an independent audit to show that the 
losses being suffered by Qantas International are real and properly 
reflected in the accounts. 

 In response to queries raised by the ACCC and some interested parties 
about the applicants’ related bodies corporate and related services 
sought to be covered by the authorisation, the applicants amended their 
applications to exclude the supply of catering and aircraft cleaning 
operations from the scope of the authorisation, and also confirmed that 
Jetstar Asia, Jetstar Japan, Jetstar HK, Jetstar Pacific and any related 
body corporate of Qantas in which Qantas holds 50% or less of the 
allotted share capital are excluded from the scope of the authorisation 
sought. 

 In response to ACCC inquiries, the applicants provided submissions in 
relation to the engineering services supplied by the applicants. Both 
Qantas and Emirates provide line maintenance engineering services to 
their own fleets and to third party airlines in Australia. The applicants 
submit that there is limited overlap due to the location, scale of 
operations, number of customers and aircraft types supported.  

 In response to queries raised by the ACCC and some interested parties 
about the impact on the domestic freight market, the applicants provided 
confirmation that Emirates do not offer domestic freight services, and 
that there is no overlap with the operations of Qantas.  

 In response to queries raised by the ACCC, Emirates provided a 
submission detailing activities undertaken by Emirates’ flight operations 
department. 

 Emirates provided a further submission outlining the benefits it considers 
have arisen since interim authorisation was granted and responded to a 
submission from the AIPA. 

 In response to queries raised by the ACCC and some interested parties 
about the applicants’ related bodies corporate and related services 
sought to be covered by the authorisation, Emirates expressly excluded 
dnata, dnata World Travel and their subsidiaries and any other 
subsidiaries of the Investment Corporation of Dubai (other than Emirates 
and its subsidiaries). 

 In response to queries raised by the ACCC, Qantas and Emirates 
separately provided further details about line maintenance operations in 
Australia  

 In response to ACCC inquiries, the applicants provided further 
information about joint procurement activities that will be undertaken 
under the alliance 

 The applicants provided a further submission in response to interested 
parties outlining why they consider the alliance is necessary to achieve 
the claimed benefits   
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93. The ACCC also received responses to the ACCC’s Consultation Draft Conditions 
from CIAL, Canberra Airport, Virgin Australia, AAL and the applicants. These are 
summarised under Conditions of authorisation.  

94. The views of the applicants and interested parties are considered further below.   

ACCC approach to evaluation 

95. The object of the Act is to enhance the welfare of Australians through the 
promotion of competition and fair trading and provision for consumer protection. 
The statutory framework of the Act recognises that circumstances will arise in 
which the object of the Act can best be achieved by the ACCC authorising 
conduct (pursuant to section 90 of the Act) that, absent authorisation, would or 
may contravene certain provisions of the Act. 

96. In considering applications for authorisation, the ACCC’s approach to the 
evaluation of the proposed conduct is conducted in accordance with the 
statutory framework set out in subsections 90(5B), 90(7) and 90(8) of the Act. 
Each application is considered taking into account the information, evidence and 
submissions before the ACCC in relation to the application. 

97. While there is some variation in the language of the applicable statutory tests, in 
broad terms the ACCC is required to identify and assess the likely public 
benefits and detriments, including those constituted by any lessening of 
competition, and weigh the two. To grant authorisation, the ACCC must be 
satisfied that in all the circumstances: 

 the benefit to the public outweighs the public detriments constituted by 
any lessening of competition that would likely result (for purposes of the 
tests in subsections 90(5B) and 90(7)); and 

 the public benefit is such that the conduct should be authorised (for 
purposes of the test in subsection 90(8)). 

98. These are referred to as the ‘net public benefit’ tests. The application of the net 
public benefits tests requires the identification and weighing of benefits and 
detriments. 

99. For a public benefit or detriment to be taken into account, the ACCC must be 
satisfied that there is a real chance, and not a mere possibility, of the benefit or 
detriment eventuating.33 There must be a factual basis for concluding that the 
public benefits are likely to result.34 General statements about possible benefits 
will not be given weight unless supported by factual material.35 

100. In considering benefit to the public, the ACCC gives this term the widest possible 
meaning and has regard to whether the proposed conduct will enhance the 
welfare of Australian individuals and businesses. 

                                                
33  Re Qantas Airways Limited (2005) ATPR 42-065; [2004] ACompT 9 at [156]. Similar expressions 

have been used by the Tribunal in Re Howard Smith Industries Pty Ltd (1977) 28 FLR 385 at 
405; Re VFF Chicken Meat Growers’ Boycott Authorisation [2006] ACompT 2 at [83] and Re, 
President of the New South Wales Taxi Drivers Association [2006] ACompT 5 at [48]. 

34  Re Qantas Airways Limited (2005) ATPR 42-065; [2004] ACompT 9 at [201]. 
35  Re Howard Smith Industries Pty Ltd (1977) 28 FLR 385 at 392. 
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101. Discussing the task that must be undertaken by both the Tribunal and the ACCC, 
the Tribunal noted in the Australasian Performing Rights Association36 decision 
that: 

‘....The Tribunal has given a wide meaning to the notion of "benefit to the public" in the 

statutory tests. In Re 7-Eleven Stores at 42,677 the Tribunal said:  

"Public benefit has been, and is, given a wide ambit by the Tribunal as, in the 

language of Queensland Cooperative Milling Association Limited, Defiance Holdings 

Limited [1976] ATPR 40-012 (at 17,242), `anything of value to the community 

generally, any contribution to the aims pursued by society including as one of its 

principal elements (in the context of trade practices legislation) the achievement of 

the economic goals of efficiency and progress'. Plainly the assessment of efficiency 

and progress must be from the perspective of society as a whole: the best use of 

society's resources. We bear in mind that (in the language of economics today) 

efficiency is a concept that is usually taken to encompass `progress'; and that 

commonly efficiency is said to encompass allocative efficiency, production efficiency 

and dynamic efficiency.’  

102. Where public benefits (or detriments) are not easily quantifiable, the statutory 
test requires a qualitative judgment of the relative weightings of a wide range of 
tangible and intangible factors.37 

103. In Re Qantas Airways Ltd,38 affirming the approach taken in earlier decisions (in 
particular Re 7-Eleven Stores Pty Ltd39), the Tribunal further noted that 
‘detriment’ covers a wider field than anti-competitive effects: 

 The detriment to be taken into account in the present instance is thus the detriment to the 

public caused by any lessening of competition resulting from the Alliance. This type of 

detriment is still, however, to be broadly construed. As the Tribunal in Re 7-Eleven Stores 

Pty Ltd (supra) went on to note at 42,683: 

‘As with the assessment of benefit we give the characterization of the `detriment to 

the public' a wide ambit, namely, any impairment to the community generally, any 

harm or damage to the aims pursued by the society including as one of its principal 

elements the achievement of the goal of economic efficiency, in the sense we have 

adopted.’ 

104. In weighing the relevant public benefits and detriments, the ACCC and the 
Tribunal compare the likely future with the proposed conduct with the likely 
future without the proposed conduct. This is referred to as the ‘future with and 
without test’.40  

105. In considering the applications for authorisation, the ACCC has followed the test 
articulated by the Tribunal and had regard to the particular circumstances of the 
proposed conduct, weighing those public benefits that have been identified 
against any detriment to the community generally, including detriments to 

                                                
36  Re Application by Australasian Performing Rights Association (1999) ATPR ¶ 41-701 at [28] 
37  Re Qantas Airways Limited (2005) ATPR 42-065; [2004] ACompT 9 at [209]. See also Re 

Howard Smith Industries Pty Ltd (1977) 28 FLR 385 at 392. 

38  (2005) ATPR 42-065 at [149] – [150] 
39  (1994) ATPR 41-357 at [42-644] 
40  See Re Queensland Independent Wholesalers Limited [1995] ATPR 41-438 at 40,928, 40,960; 

Re Media Council of Australia [1996] ATPR 41-497 at 42,241; and Re AGL Cooper Basin Natural 
Gas Supply Arrangements [1997] ATPR 41-593 at 44,174 - 5 
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competition and other potential detriments such as what has been described as 
the ‘national interest’. 

106. The ALAEA submits that the applicants have failed to adequately clearly and 
completely describe the nature and extent of the arrangement for which 
authorisation is sought, and therefore that the applications are not validly lodged. 
The ALAEA submits that the applicants have not identified which corporations 
are included in the application.  

107. As discussed in paragraph 2, the Qantas entities covered by the authorisation 
are its related bodies corporate in which it holds more than 50% of the allotted 
share capital. A complete list of these entities as at 6 March 2013 is at Appendix 
A. Further the applicants expressly indicated in their applications that they were 
seeking authorisation to coordinate broadly across their passenger and cargo 
transport operations, including related services (see details in paragraphs 31 - 
Error! Reference source not found. above). In respect of Emirates, Emirates 
nd its subsidiaries are covered by the authorisation. A complete list of these 
entities as at 13 February 2013 is also at Appendix A.  

108. As required by subsections 90(2) and 90A(11) of the Act, the ACCC has, in 
considering the applications for authorisation, had regard to: 

 submissions from the applicants; 

 information furnished and documents provided to the ACCC by the 
applicants; 

 submissions from interested parties; 

 submissions made at the pre-decision conference; 

 information furnished and documents provided to the ACCC by 
interested parties; 

 information and documents obtained by the ACCC through market 
inquiries; and 

 literature (including academic writing and industry articles) identified by 
the ACCC as relevant to issues arising for consideration from the 
applications for authorisation.   

The relevant areas of competition 

109. The ACCC considers that the relevant areas of competition for the purposes of 
this assessment are: 

 international air passenger transport services; 

 international air cargo transport services; 

 Australian domestic air passenger transport services;  

 the sale of international travel services; and 
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 various goods and services that form inputs to the supply of passenger 
and air cargo transport services (e.g. line maintenance engineering 
services, flight training for aircrew and cabin crew, and the procurement 
of aircraft, aviation fuel and catering products and services).  

110. The applicants submit that it is not necessary to define the relevant market or 
markets with precision because the fundamental level of competitive activity, or 
the competitive process, remains unchanged regardless of market boundaries. 
In their supporting submission, the applicants set out their views on the 
competitive harm of the alliance by relevant geographic regions. 

111. Virgin Australia submits that the following markets are likely to be relevant to the 
ACCC’s consideration of the alliance: 

 air passenger transport between Australia and New Zealand; between 
Australia and UK; between Australia and Europe; between Australia and 
the Middle East/Australia and the UAE; between Australia and South 
Africa; between Australia and the United States; and between Australia 
and South America; 

 corporate/government travel; and 

 frequent flyer programs. 

112. In a submission in response to the draft determination, the ALAEA noted that the 
ACCC had not expressly considered the supply of domestic air cargo services 
as a relevant area of competition. The ACCC notes that Emirates does not 
conduct Australian domestic air cargo operations and accordingly, the ACCC 
does not consider that the supply of domestic air cargo services is a relevant 
area of competition for the purposes of the assessment. 

113. Other interested parties did not generally comment on the relevant areas of 
competition. Air New Zealand noted that it expected the ACCC to examine 'the 
benefits versus detriments on each independent market' including a review of 
markets determined on a geographic basis. 

International air passenger transport services 

114. Under the alliance, Qantas and Emirates propose to cooperate on a global, 
network wide basis. 

115. The ACCC recognises that people travel for different reasons and can have 
substantially different demand characteristics. In general, passengers travelling 
for the purpose of leisure or visiting family and friends (leisure travellers) are 
relatively more price sensitive and relatively less concerned about factors such 
as travel time, frequency of flights, flexibility, connectivity, convenience and 
comfort when compared to business passengers. The manner in which airlines 
compete to attract leisure and business travellers differs, as does the willingness 
of these travellers to seek alternatives. As a consequence, the effect of any 
lessening of competition on these customer segments can differ. 

116. The ACCC considers that these characteristics of leisure and business 
passengers may mean that they each could be assessed separately as 
substantial parts of an overall market. However, in the present context, the 
ACCC considers that the assessment of public benefits and detriments in this 
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matter is not affected by whether business and leisure services are considered 
together or separately. 

117. The ACCC considers that for the purposes of this assessment the relevant areas 
of competition are likely to include international air passenger transport services 
between: 

 Australia and UK/Europe; 

 Australia and New Zealand; 

 Australia and Asia (particularly Australia and Singapore, Thailand and 
Malaysia); 

 Australia and South Africa; 

 Australia and North America; 

 Australia and South America; and 

 Australia and the Middle East and Northern Africa (MENA). 

118. Within these areas of competition, the ACCC has examined the likely effects of 
the proposed conduct on competition and rivalry on particular routes where 
necessary. 

International air cargo transport services 

119. The proposed conduct extends to the coordination of the cargo services offered 
by the applicants and the ACCC considers that the supply of international air 
cargo transport services is likely to be a relevant area of competition for the 
purposes of this assessment. 

120. The ACCC considers that the product and geographic scope of the supply of 
these services is generally likely to be broader than the supply of international air 
passenger transport services discussed above. In this regard, the ACCC notes: 

 customers can arrange to move cargo internationally from location A to 
location B (say, from Sydney to London) either in the holds of aircraft 
used for international passenger transport services or in the holds of 
dedicated freighter aircraft. The relevant market therefore includes 
services offered by international passenger airlines and dedicated 
freighter airlines; and 

 cargo transport customers are more likely (than passenger transport 
customers) to regard the direct and indirect service offerings of 
alternative service providers as close substitutes, since the 
‘inconvenience’ of one or multi stop journeys is generally less of an issue 
for cargo than it is for passengers. The relevant market therefore takes 
in all routes between origin and destination, including via intermediate 
points in other regions. 
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Australian domestic air passenger transport services 

121. The ACCC has previously recognised that an international aviation alliance 
could affect competition for the supply of domestic air passenger transport 
services by directing the onward carriage (i.e. inbound) traffic or feeder (i.e. 
outbound) traffic to a particular carrier, in this case, Qantas, at the expense of 
the competitive position of other domestic carriers.41 

122. Due to this potential impact, the ACCC considers that Australian domestic air 
passenger transport services is a relevant area of competition for its 
consideration of the applications for authorisation. 

The sale of international travel services 

123. In previous determinations in respect of aviation alliances, the ACCC has 
recognised a separate market for the sale of international travel services, which 
includes tickets sold directly by airlines and through indirect channels such as 
travel agents.42 

124. The ACCC considers that the proposed conduct is likely to have minimal, if any, 
impact on competition in the market for the sale of international travel services. 
The ACCC notes there are a range of competitors in this market including travel 
agencies (online and in shop fronts), direct distribution by other airlines as well 
as the increasing presence of global internet portals such as Expedia and 
Webjet. 

125. Given the negligible nature of any likely impact, the ACCC has not considered 
further the effect of the proposed conduct on the sale of international travel 
services. 

Line maintenance engineering 

126. Line maintenance engineering refers to minor or scheduled maintenance 
carried out on an aircraft that is in service; to ensure that the aircraft is fit for the 
flight.43 This includes regular maintenance on an aircraft at daily, weekly or 
monthly intervals and on an ad-hoc ‘defect rectification’ basis.44 

127. Qantas and Emirates both provide line maintenance engineering services 
(LMS) to third party airlines in Australia. 

128. Qantas has engineering teams at all of the Australian ports that it services, in 
addition to the following locations where the majority of the LMS is performed: 
Melbourne, Brisbane, Sydney, Perth and Adelaide. Qantas provides services to 
third party international customer airlines (including Korean Airlines, Air 
Vanuatu, Japan Airlines and Atlas Air Cargo). 

                                                
41  ACCC, Determination for applications A91267 and A91268 lodged by Virgin Australia and 

Singapore Airlines (2011). 
42  ACCC, Determination for applications A91267 and A91268 lodged by Virgin Australia and 

Singapore Airlines (2011). 
43  Civil Aviation Order 100.66 Instrument 2007, 

http://www.casa.gov.au/download/orders/cao100/10066.pdf 
44  Applicants’ submission, 20 February 2013, p. 2. 
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129. Emirates’ LMS requirements for its Boeing 777 and A380 operations (the only 
two aircraft Emirates operates to Australia) are met by its own engineering 
teams in Melbourne and Perth and through the use of third party suppliers in 
Sydney, Brisbane and Adelaide. Emirates submits that its LMS in Australia 
employ 23 people. Emirates provides LMS to one third party: Qatar Airways, 
servicing Boeing 777 aircraft to Melbourne and Perth. 

130. The ACCC understands that:  

 aircraft generally require line maintenance facilities at each airport they 
operate from;  

 LMS is specific to aircraft types due to the specialised nature of aircraft 
and components; 

 airlines may outsource LMS, including to other airlines. This may occur 
where an airline has a small fleet of a particular aircraft type or has a 
limited number of aircraft arrivals and departures at an airport.  

131. The ACCC notes that no interested party raised concerns about the likely effect 
of the proposed conduct on LMS in Australia. The ACCC considers that the 
proposed conduct is likely to have minimal, if any, impact on LMS in Australia 
due to:  

 The limited scale of the third party LMS services offered by Qantas and 
Emirates;  

 The limited overlap of geographic location of the maintenance facilities 
(limited to Melbourne and Perth); and 

 The presence of other third party providers of LMS where Qantas and 
Emirates overlap (Cathay Pacific, Singapore Airlines, John Holland 
Aviation Services and Air New Zealand in Melbourne and the same third 
party providers, apart from Air New Zealand, in Perth).  

132. Given that the ACCC considers that there is likely to be minimal, if any impact 
on the provision of LMS in Australia, the ACCC has not considered further the 
impact of the proposed conduct on the provision of LMS in this determination.  

Flight training 

133. The applicants also both operate flight training services. This includes flight 
training for aircrew and cabin crew. 

134. Qantas submits that its flight training delivers operational training in specialised 
training environments to over 12,000 Qantas aircrew as well as third party 
airlines. 

135. Emirates has a flight operations department that provides in-house support to its 
airline operations, including in Australia. This department is responsible for the 
development and administration of flight and ground training for Emirates’ 
aircrew in Australia. Emirates submits that this department does not provide 
services to third party airlines in Australia.  
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136. No interested party made a submission to the ACCC about the likely effect of the 
proposed conduct on flight training services in Australia, or identified it as a 
relevant area of competition. 

137. Given that Emirates does not offer flight training services to third party airlines in 
Australia, the ACCC considers that the proposed conduct is not likely to have 
any effect on the provision of flight training services. As such, the ACCC has not 
considered further the effect of the proposed conduct on flight training services. 

Airline procurement of other goods and services  

138. The proposed conduct extends to the applicants jointly procuring other products 
and services in the future. The applicants submit that they have not yet 
determined the scope of any potential future joint procurement opportunities. 

139. No interested party has identified any impacts arising from the applicants 
undertaking procurement jointly in the future. 

140. The ACCC has had regard to the likely impact of the proposed conduct on the 
acquisition of various goods and services that form inputs to the supply of 
passenger and air cargo transport services (for example, the procurement of 
aircraft, aviation fuel, catering products and ground handling services) should 
the applicants undertake joint procurement in the future.  

141. The ACCC has also had regard to:  

(a) The bargaining power of the large corporations that supply many of 
the inputs coupled with the relatively large number of alternative 
acquirers of these products; and 

(b) That many of the inputs are acquired on an international basis.  

142. The ACCC, taking into account the information, evidence and submissions 
before it, considers that the applicants’ joint procurement of various goods and 
services is likely to have minimal, if any, impact on competition in any relevant 
market. Accordingly, joint procurement is not considered further in this 
determination. 
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The future with and without 

143. The ACCC compares the likely ‘future with and without’ to identify and weigh the 
public benefits and public detriment likely to flow from the proposed conduct.45 

Submissions by the applicants 

144. In relation to the future without the proposed conduct, Qantas submits that: 

 The alliance will arrest ‘terminal decline’ in the international operations of 
Qantas (Qantas International).  

 For many years, Qantas International has been supported by the other 
profitable Qantas businesses (Qantas Domestic, QFF and Jetstar) but its 
losses have continued to grow, with a $450 million loss in fiscal year 
2012. 

 Qantas International is simply unable to compete effectively or operate 
profitably as a result of ‘embedded structural cost disadvantages’ 
compared to other international carriers, which benefit from more 
favourable geography, more favourable tax regimes, lower labour costs 
and government funded infrastructure.  

 Qantas International is an end-of-line carrier, whereas many of its 
competitors that fly in and out of Australia are mid-point carriers with 
access to hundreds of millions of consumers in close proximity to their 
hub and an ability to aggregate passengers from multiple cities and take 
them to multiple destinations. 

 Other international carriers that fly in and out of Australia benefit from 
favourable tax regimes. The applicants provided a Boston Consulting 
Group report that found Middle Eastern and Chinese carriers have 
favourable depreciation schedules for tax purposes and lower corporate 
taxes.46 

 Qantas cites data from Oxford Economics suggesting that for the 
financial year ending 2010 Qantas’ labour cost per employee was at 
least double that of some of the mid-point carriers such as Singapore, 
Malaysia, Thai Airways and Emirates.47 

 Government assistance to national carriers comes in many forms, 
including directly through periodic injection of free or subsidised capital 
or indirectly through favourable policy settings. Qantas has provided a 
list of 16 airlines operating to and from Australia that have some form of 
government ownership. 

                                                
45  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: 

Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re 
Media Council of Australia (No.2) (1987) ATPR 40-774 at 48,419; Re Medicines Australia Inc 
(2007) ATPR 42 – 164; [2007] ACOMPT 4 at 17.  

46   Boston Consulting Group 2012, Surviving the squeeze: winning strategies for a changing airline 
industry, October, available on the ACCC’s public register at www.accc.gov.au. 

47  Oxford Economics 2011, Explaining Dubai’s Aviation Model, June, p.48. 
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 As at December 2012 Qantas International only operated three daily 
services between Australia and Europe — two to London and one to 
Frankfurt (compared to five daily flights six months prior). 

 Qantas will discontinue its Frankfurt service irrespective of whether the 
alliance is implemented. 

 Absent the ability to coordinate with one of the mid-point carriers, Qantas 
International’s current services to London will continue to contract, with 
one of the current two daily services to London services possibly being 
withdrawn in the short term. 

 With or without the proposed conduct, Qantas International’s services 
between Australia and Europe will operate via Dubai rather than via 
Singapore, at least in the short term. 

 In the medium to long term without the alliance it is likely that Qantas 
International will retreat to a virtual network rather than an operating 
network. 

145. The ACCC also notes that on 4 October 2012 Qantas announced a new 
international schedule which it has stated will apply for the next northern 
hemisphere summer season in both the future with and the future without the 
proposed conduct. The revised operating schedule involves the following: 

 Qantas’ daily A380 Sydney/Melbourne-London services via Singapore 
will be re-routed to operate via Dubai; 

 Qantas’ daily services between Singapore and Frankfurt will continue to 
operate until 15 April 2013 and then cease; 

 Qantas will introduce four new A330 Sydney-Singapore services per 
week, timed to better connect to onward flights within Asia (rather than 
Europe); 

 Qantas will operate seven dedicated Melbourne-Singapore services per 
week, timed to better connect to onward flights within Asia (rather than 
Europe); and 

 Qantas’ Brisbane/Perth-Singapore services will continue to operate as 
per the current schedule. 

146. Emirates submits that: 

 Australia is one of Emirates’ five largest markets worldwide by 
passengers and revenue. 

 Since Virgin Australia terminated its commercial relationship (other than 
certain limited arms-length arrangements) with Emirates in 2010, 
Emirates has been reliant on traditional interline arrangements in order 
to access domestic feeder traffic in Australia and offer connections to 
points beyond the major Australian cities. 

 The alliance will generate Australian domestic feeder traffic onto 
Emirates’ global network, materially facilitating capacity increases 
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(through aircraft up-gauging and/or increased frequencies), scheduling 
optimisation and increased connectivity. Increased passenger volumes 
on Emirates’ flights to Australia resulting from the alliance will expedite 
the deployment of additional capacity to meet this demand. For example, 
the alliance is likely to expedite up-gauging (larger aircraft) on Perth-
Dubai services and the introduction of more non-stop capacity on 
Brisbane-Dubai services. 

 The alliance will enable Emirates to offer its passengers a seamless 
premium travel experience to major and secondary cities and regions 
served by Qantas and Jetstar that could not otherwise be offered as a 
one-stop service from Dubai. For example, combining Emirates’ 
international network with Qantas’ domestic network will allow Emirates 
to better serve government and business passengers travelling to 
Canberra. 

Submissions by interested parties 

147. Virgin Australia, Singapore Airlines, TWU, ALAEA and Senator Xenophon 
provided submissions regarding the future with and without the proposed 
conduct. 

Virgin Australia 

148. Virgin Australia notes that the applicants have put forward a position that, absent 

the alliance ‘Qantas will retreat and become less competitive over time.’ Virgin 

Australia considers that this is inconsistent with Qantas’ recently announced 

network schedule, under which ‘Qantas will continue to expand internationally 

and compete more vigorously on international services.’ 

149. Virgin Australia notes that Qantas’ international schedule will apply for the next 
season regardless of whether authorisation is granted and this schedule 
involves new services to Dubai, additional services to Singapore and 
continuation of Qantas operated services between Singapore and Frankfurt until 
October 2013.48 

150. Virgin Australia submits that, in the future without the alliance, Qantas will 
operate its Australia-London services through Dubai in direct competition with 
Emirates. This means that in the future without the alliance, Australian 
consumers have choice between the services operated by the applicants on 
these routes and will benefit from the competition between them. 

151. On this basis, Virgin Australia considers that the future without the alliance is 
likely to be more competitive than either the status quo or the future with the 
proposed conduct. 

Singapore Airlines 

152. Singapore Airlines submits that some assessment as to ‘the likely competitive 
conduct if the Coordination Agreement does not proceed’ is required and notes 
that ‘Qantas (including Jetstar) and Emirates are leading players in international 

                                                
48  Subsequent to this submission, Qantas announced that it will cease services to Frankfurt in April 

2013. 
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passenger movements to and from Australia. Emirates is the world’s largest 
airline by revenue passenger kilometres’. 

153. In relation to Emirates, Singapore Airlines submits that, ‘There is nothing to 
suggest that Emirates’ investment in Australia or its growth plans will not 
continue in the foreseeable future . . . and [Emirates] has access to significant 
capital which would support expansion in Australia.’ It submits that the 
appropriate future without the alliance is ‘one in which Emirates would seek to 
continue to be an aggressive competitor for international passengers . . . with its 
market share likely to continue to grow.’ 

154. In relation to Qantas, Singapore Airlines submits that, given the range of 
alliances and codeshare agreements that Qantas is a party to, the alliance is 
‘unlikely to be the only option available to Qantas to address the difficulties 
which Qantas International is facing.’ Singapore Airlines considers that the 
‘Coordination Agreement is the most competitively damaging of the options 
which are likely to be available to Qantas.’ In these circumstances, the future 
without the alliance is ‘a competitive industry with. . . ongoing growth by Jetstar 
and, in all likelihood, Qantas finding alternative alliance and/or codeshare 
arrangements, which would have significantly less adverse competitive impacts 
than the Coordination Agreement.’49 

Senator Xenophon 

155. In a submission following the draft determination, Senator Xenophon submits 
that the claim that Qantas International is in terminal decline is not supported by 
the available accounting material. Senator Xenophon considers that the 
applicants must substantiate how Qantas International’s losses have occurred. 
Senator Xenophon queries what relevant investigations the ACCC has 
undertaken, or will undertake, to satisfy itself of these claims. 

TWU 

156. Following the draft determination, the TWU also suggests that the ACCC should 
look more closely at Qantas’ claim of terminal decline.  

157. The TWU considers that by leaving Adelaide, Brisbane and Perth routes for 
Emirates and competing airlines, Qantas risks damaging its brand and ability to 
re-enter those markets in the future, which may not provide greater choice, price 
and flexibility for consumers. The TWU is concerned that Qantas International 
will be become a virtual airline. 

158. At the PDC, the TWU was concerned about the public response by the 
Chairman of the ACCC, Rod Sims, that there is no need to look at Qantas 
financial accounts. The TWU considers that the viability of Qantas was a 
fundamental issue, since for Qantas to be successful it has to grow its airline, 
and that the ACCC should examine Qantas’ financial accounts.  

ALAEA 

159. At the PDC, the ALAEA expressed similar concerns to those of the TWU and 
Senator Xenophon, submitting that the ACCC needed to undertake a forensic 

                                                
49  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, p. 4 
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examination of Qantas’ accounts and that ‘Qantas International’ does not appear 
in recent annual reports. 

160. The ALAEA (and the TWU) also submitted that aspects of the Jetstar operation 
are being subsidised by Qantas and that in looking at protecting the interests of 
consumers, the question of whether Qantas is viable, including whether money 
is being shifted to Jetstar, is important. 

161. The ALAEA submits that the applicants have overstated the structural 
disadvantages faced by Qantas. The ALAEA considers that mid-point carriers do 
possess some advantage, however this is dissipating with the development of 
new aircraft technology. The ALAEA also notes that Qantas has geographic 
advantages with regards to Oceanic, Southern Africa, USA and Southern 
American traffic flowing through Australian hubs onto Asia.  

162. The ALAEA submits that Qantas possesses a number of structural advantages 
including a profitable domestic market, and a significant brand based revenue 
per available seat kilometre premium.  

163. The ALAEA rejects that Qantas has comparatively higher labour costs when 
compared to Middle East and Asian carriers. The ALAEA submits that other 
relevant statistics in relation to labour productivity and efficiency need to be 
considered such as passengers per employee, employee per aircraft and 
passenger per aircraft. The ALAEA submits that these statistics show that on a 
global basis, Qantas is a relatively efficient user of labour. The ALAEA submits in 
labour cost terms, Emirates holds a significant advantage, while mid-point 
carriers Singapore Airlines and Cathay Pacific do not.  

164. The ALAEA submits that the future without authorisation should include both 
Qantas and the oneworld alliance, while the future with authorisation should 
include the Qantas Emirates alliance and the oneworld alliance.  

165. The ALAEA submits that some of the claimed benefits of the proposed conduct 
could be achieved absent authorisation through a marketing alliance, such as 
oneworld or Star Alliance.  

Response by Qantas and Emirates 

166. On 19 October 2012, Qantas provided the ACCC with a submission responding 
to the views of interested parties. Emirates also provided a response on 23 
October 2012 to the issues raised by interested parties. 

167. In response to Virgin Australia’s views on the future without the alliance, Qantas 
submits that while the international schedule has been announced independent 
of the alliance, this schedule is only sustainable if authorisation is granted. In the 
absence of authorisation Qantas submits that it will also struggle to compete 
with Emirates on European flights as Qantas will only operate from Dubai-
London. 

168. In response to Singapore Airlines’ claims that without authorisation Qantas 
would enter an alliance that has a lesser anti-competitive effect, Qantas submits 
that it has unsuccessfully attempted over many years to negotiate an alliance 

with a (structurally advantaged) mid-point carrier – including Singapore Airlines, 

Cathay Pacific and Malaysia Airlines. 
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169. On 9 October 2012, in response to claims made by TWU and ALAEA, Qantas 
restated that its international business will materially contract unless 
authorisation is granted, and that this is based on the financial result of Qantas 
International for the 2012 financial year that was disclosed to the market.  

170. Qantas further submits that: 

The Qantas Group’s accounts provide detailed segment breakdown between Qantas 

Domestic, Qantas International, Jetstar and other functional units of the Qantas 

Group. Not only are the accounts independently audited, they are reported, presented 

and distributed through multiple media, reporting and regulatory channels, including 

lodgement with the Australian Securities Exchange and the Australian Securities and 

Investments Commission. With the manifold statutory and reputational consequences 

that attach to that reporting, there can be no credible suggestion either that Qantas 

approaches the production of its accounts other than with the highest standards of 

integrity and accuracy, or that its segmentation reporting is for any reason in any way 

distorted.
50

 

171. In response to submissions made by the ALAEA that the benefits of the alliance 
could be achieved without authorisation through some lesser form of alliance, 
the applicants submit that integrated alliances, such as the proposed conduct, 
allow the participants to: 

 realise some of the benefits of mergers and acquisitions, which are not 
possible under regulations applying to the aviation industry; 

 increase their efficiency by reducing operational costs, including by 
improving capacity utilisation and utilising each partner’s sales and 
marketing presence, particularly in its home market; 

 better manage capacity in an industry that is susceptible to exogenous 
shocks in costs and demand; and 

 enhance the attractiveness of their services by offering greater 
convenience, a larger actual network and greater frequency of flights, 
usually at a lower cost.  

172. The applicants submit that the benefits flowing to consumers under an 
integrated alliance or partnership, such as the proposed alliance, are 
substantially greater than under codeshare and interline arrangements.51 Qantas 
submits that by providing proper incentives to maximise benefits for the 
partnership and bringing a single mind to bear on pricing, capacity and 
marketing, together the applicants can create a joint network best placed to 
meet passenger needs. 

173. The applicants submit that a less restrictive arrangement such as codesharing 
would not achieve the claimed public benefits because such an arrangement 
would not enable: 

                                                
50  Applicants submission, 4 March 2013, p. 1. 
51  Qantas submits that this has been noted by a number of economists including: W. T. Whalen ‘A 

Panel Data Analysis of Codesharing, Antitrust Immunity and Open Skies Treaties in International 
Aviation Markets, Review of Industrial Organisation 2007 30 39-61 and J K Brueckner 
‘International Airfares in the Age of Alliances: the Effects of Codesharing and Antitrust Immunity’ 
The Review of Economics and Statistics, February 2003, 85(1) 105-118. 
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 complementary assets to be combined to achieve a higher utilisation of 
fixed costs and to optimise allocation of production – this only optimally 
occurs when parties can revenue/profit share on overlapping routes; 

 operations and activities that are duplicated as between the parties, such 
as pricing and network systems, marketing platforms and other 
operational systems, to be eliminated; or 

 economies of scale (through schedule optimisation, increased 
managerial efficiency and specialisation, sharing facilities, assets and 
expertise and unifying operational systems) to be achieved. 

174. Emirates submits that from its perspective, the partnership arises from the 
similar nature of the Qantas premium product and service offering and the 
complementary nature of its route network to that of Emirates. Emirates submits 
that the Coordination Agreement provides a very deep level of integration to 
closely align the commercial incentives of Emirates and Qantas. Emirates 
considers that this ensures that each airline treats the other airline’s customers 
as if they were their own and allows the airlines to provide the greatest benefits 
to passengers in terms of products and seamless services. 

175. Emirates submits that a lesser form of alliance or codeshare commercial 
arrangement would not provide customers with the same level of service that the 
airlines require.  

176. The applicants submit that it is unlikely that, absent the proposed conduct, 
Qantas and Emirates would enter into any ‘lesser’ form of partnership such as a 
codeshare or marketing alliance. 

ACCC view of Qantas’ international operations in the 
likely future without the proposed conduct 

177. The ACCC has reviewed and considered a range of information provided by the 
applicants concerning the competitiveness and profitability of Qantas’ 
international operations, including the previously cited reports by Boston 
Consulting Group and Oxford Economics, confidential board documents and 
confidential route profitability data. The ACCC also has had regard to Qantas’ 
new international schedule announced on 4 October 2012 and Qantas’ 
announcement that this schedule would apply in the 2013 Northern Summer 
season in both the future with, and the future without, the proposed conduct. 

178. The ACCC does not accept or rely on Qantas’ claim that Qantas International is 
in ‘terminal decline’ and unable to compete effectively or operate profitably. The 
ACCC considers that the scope of Qantas’ international operations in the likely 
future without the proposed conduct would not be materially different to the likely 
future with the proposed conduct. 

179. The ACCC considers that as an end-of-line carrier on routes between Australia 
and the UK/Europe, it is likely that Qantas does not have access to the same 
scale and density advantages that are available to carriers based in the Middle 
East and Asia, particularly China, as a result of their ability to aggregate 
passenger traffic to and from Europe, North Africa and North East Asia. 
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180. The ACCC also considers that in relation to services between Australia and 
UK/Europe and between Australia and Asia, it is likely that Qantas faces 
comparatively higher labour costs relative to carriers based in the Middle East 
and Asia. However, the ACCC does not accept that the extent of labour cost 
disadvantage are of the degree described by the applicants or in the Oxford 
Economics report. The ACCC considers that the information provided by the 
applicants does not appear to treat carriers on a like-for-like basis. For example, 
the information captures international and domestic operations as well as full-
service airlines and low cost airlines. The comparisons do not adjust for route-
specific characteristics and differences in labour productivity. The comparisons 
provided are also likely to vary from year to year depending on exchange rates. 
The comparisons may also vary depending on how different airlines categorise 
and report their costs. 

181. The ACCC notes the applicants’ claims of structural disadvantage due to 
government ownership and different tax treatment of other international airlines. 
However, the ACCC considers that the net effect of these factors on Qantas is 
unclear and therefore has not placed any weight on these claims. In particular, 
the ACCC considers that: 

 it is unclear how government ownership is likely to affect the competitive 
position of the named international airlines (relative to Qantas). Such 
ownership may reduce the cost of funds available to these airlines. 
However, it may also be considered to reduce the discipline on the 
performance of the airlines that private ownership may bring; and 

 while different countries have different taxation arrangements, on the 
information available to the ACCC, it is not clear that relevant taxation 
arrangements, when considered as a whole, place Qantas’ international 
operations at a significant disadvantage compared to its competitors. 

182. The ACCC also considers that Qantas’s international operations have a number 
of structural advantages relative to other international airlines operating services 
to/from Australia. The most significant of these is Qantas’ substantial domestic 
network in Australia. Qantas provides in excess of 50% of Australian domestic 
air passenger services each year. This gives Qantas a significant advantage 
over foreign carriers when competing for consumers who require an Australian 
domestic flight in conjunction with their international flight. It has also enabled 
Qantas to build significant customer loyalty, which is reinforced by Qantas’ 
frequent flyer program and the contracts Qantas has with government and 
business organisations for their domestic/international travel. Arguably, these 
structural advantages enable Qantas to achieve a larger scale of operation and 
higher revenues by charging a ‘loyalty premium’ in some of its fare classes. 

183. On balance, the ACCC considers that Qantas is likely to be at a competitive 
disadvantage in its operations between Australia and UK/Europe (i.e. Frankfurt 
and London), compared to mid-point carriers based in the Middle East and Asia, 
as a result of its inability to achieve the same economies of scale and density 
and comparatively higher labour costs. 

184. This is consistent with the observation that over the past five years the share of 
passengers on Australia-UK services served by end-of-line carriers (Qantas, 
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British Airways and Virgin Atlantic) has decreased from 41.7% to 35.9%52. This 
decrease has occurred at the same time as the growth in passenger share of 
mid-point carriers such as Emirates (which increased its share from 18.3% to 
21.1% over the same period). 

185. Accordingly, the ACCC accepts that in both the future with and the future without 
the proposed conduct, Qantas is likely to rationalise its Australia-UK/Europe 
operations. In particular, the ACCC is of the view that irrespective of whether 
authorisation is granted: 

 Qantas’ Sydney-Frankfurt service will be discontinued; 

 one of Qantas’ two daily services from Australia to London via Dubai 
may cease in the short term; and 

 in the medium to long term Qantas may cease operating services from 
Australia to London via Dubai. 

186. However, in all other areas of Qantas’ international operations the ACCC 
considers that any structural disadvantages are likely to be largely or entirely 
offset by Qantas’ strength in Australian domestic aviation and Qantas’ customer 
loyalty through corporate contracts and frequent flyers. 

187. In relation to Qantas’ Australia-Asia operations, the ACCC also notes that 
Qantas Group has recently implemented a number of initiatives that are likely to 
improve the competitiveness and profitability of Australia-Asia services in the 
future with and in the future without the proposed conduct. These include: 

(a) A revised operating schedule for Qantas services between Australia and 
Asia. As noted previously, on 4 October 2012 Qantas announced its 
intention to introduce four new A330 Sydney-Singapore services per 
week and operate seven dedicated Melbourne-Singapore services per 
week, all timed to better connect to onward flights within Asia (rather 
than Europe). The new schedule applies from the next northern 
hemisphere summer season (commencing 1 April 2013) in both the 
future with and the future without the proposed conduct. Qantas also 
confirmed that its Brisbane/Perth-Singapore services will continue to 
operate as per the current schedule. 

(b) Implementation of its pan-Asia growth strategy, using Jetstar’s low cost 
carrier model to take advantage of emerging growth opportunities. 

188. The ACCC therefore does not accept that Qantas’ services between Australia 
and Asia face a net structural disadvantage or are in terminal decline. The ACCC 
considers that the revised schedule announced by Qantas on 4 October 2012 
indicates the likely future of Qantas’ Australia-Asia operations without the 
proposed conduct (see paragraph 145). 

189. The ACCC notes that more than 80% of total passenger traffic on routes 
between Australia and each of New Zealand, North America, South Africa and 
South America is carried by airlines other than mid-point carriers based in the 
Middle East and Asia. This is mainly due to the additional time penalty 

                                                
52  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on passenger card data collected and compiled by the Department of Immigration and 
Citizenship (DIAC). 
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associated with travel via the Middle East and Asia and, in the case of New 
Zealand, the limited capacity available for trans-Tasman origin/destination traffic.  
On this basis, the ACCC does not accept that these Qantas International 
services face an overall structural disadvantage, relative to most other carriers 
operating on these routes, or are in terminal decline. 

190. The ACCC recognises that several interested parties have submitted that the 
ACCC should conduct an in depth forensic analysis of Qantas’ accounts in order 
to ascertain whether Qantas’ international operations are in ‘terminal decline’. 

191. The ACCC does not consider that a more detailed forensic analysis of Qantas’ 
accounts is necessary or even useful for the purposes of this assessment. The 
ACCC’s conclusion is not based on Qantas’ claim that its international 
operations are in ‘terminal decline’. The ACCC has rejected Qantas’ claims that, 
in the future without the proposed conduct, it will cease all international services 
and operate a virtual network in the medium to long term.  

ACCC conclusion on the likely future without the 
proposed conduct  

192. Based on the information provided to the ACCC by Qantas, Emirates and 
interested parties, the ACCC considers that the likely future without the 
proposed conduct involves the following: 

(a) Network-wide 

 Qantas will continue to be a member of the oneworld marketing alliance. 

 It is highly uncertain and not likely that Qantas and Emirates would enter 
into a commercially inferior commercial agreement (e.g. codeshare 
arrangement or marketing alliance) in the event that regulatory approval 
for the proposed conduct is denied.  

(b) Australia-Europe 

 Cessation of Qantas’ Sydney to Frankfurt services effective 15 April 
2013. 

 In the short term, Qantas operating its Australia-London services via 
Dubai according to the revised schedule announced on 4 October 2012 
for the 2013 northern hemisphere summer season, with the potential for 
Qantas to drop one daily service to London.  

 In the medium to long term, Qantas giving consideration to potential 
further rationalisation of its Australia-Europe services. 

 Emirates continuing to expand its Dubai-Australia operations consistent 
with past experience. In the short to medium term this appears likely to 
entail two, with the potential for three, daily services from Melbourne and 
Sydney to Dubai, rather than the three services likely under the alliance. 

 Continuing presence of other airlines currently operating on routes 
between Australia and Europe. 
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 Qatar Airways, Etihad Airways, Singapore Airlines, China Airlines, China 
Southern Airlines, China Eastern Airlines, Air China and Cathay 
continuing to invest in aircraft, providing them with greater capacity to 
deploy on the most profitable routes. 

(c) Australia-Asia 
 Qantas continuing to operate on existing routes and strengthen its 

presence through enhanced connectivity in the region associated with its 
recent schedule amendments. 

 Emirates continuing to expand its Australia-Asia operations consistent 
with past experience. 

 Singapore Airlines continuing to invest in aircraft, providing them with 
additional capacity to deploy on the most profitable routes. 

 Other airlines operating Australia-Asia services, including Etihad, Thai 
Airways, Malaysian Airlines, Scoot, Tiger Airways and Air Asia X, 
continuing on trend. 

(d) Other regions under consideration 

 Status quo is likely to continue. 

193. In the medium to long term, the applicants have put forward that in the future 
without authorisation Qantas is likely to cease flying international routes and 
instead will operate a ‘virtual network’. The ACCC considers that the likelihood of 
Qantas becoming the operator of a ‘virtual network’ is no greater in the future 
without the proposed conduct than in the future with the proposed conduct.   

194. The ACCC notes that interested parties have submitted that a likely future 
without the proposed conduct involves Qantas and Emirates entering into a 
codeshare or marketing alliance that does not require authorisation. The ACCC 
considers, based on the information before it from Qantas, Emirates and 
interested parties, that it is highly uncertain and not likely that Qantas and 
Emirates would enter into a lesser form of coordination such as a codeshare 
arrangement or a marketing alliance. 

195. In the ACCC’s view the key difference between the future with and the future 
without the proposed conduct is confined to the potential additional services that 
may be facilitated by the proposed conduct. 
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Public benefit 

196. Public benefit is not defined in the Act. However, the Australian Competition 
Tribunal (Tribunal) has stated that the term should be given its widest possible 
meaning: 

Public benefit has been, and is given a wide ambit by the Tribunal as, in the language 

of the QCMA ... “anything of value to the community generally, any contribution to the 

aims pursued by the society including as one of its principal elements (in the context 

of trade practices legislation) the achievement of the economic goals of efficiency and 

progress”.  Plainly the assessment of efficiency and progress must be from the 

perspective of society as a whole: the best use of society’s resources. We bear in 

mind that (in the language of economics today) efficiency is a concept that is usually 

taken to encompass “progress”; and that commonly efficiency is said to encompass 

allocative efficiency, production efficiency and dynamic efficiency.
53

 

197. In considering public benefits, the ACCC considers the extent to which the 
benefit has an impact on members of the community and the weight that should 
be given to it, having regard to its nature, characterisation and the identity of the 
beneficiaries. In relation to cost savings the ACCC will consider who is likely to 
take advantage of them and the time period over which the benefits are likely to 
be seen. 

198. Several interested parties (both at the pre-decision conference and in 
submissions received by the ACCC in response to the draft determination) 
raised concerns that the ACCC had not taken into account the ‘national interest’ 
in considering public benefits.54 

 

199. In considering the applications for authorisation presently before it, the ACCC 
has had regard to submissions from the applicants and interested parties 
claiming that the proposed alliance between the applicants will strengthen 
Qantas International’s network and enhance efficiencies which, as articulated by 
the Tribunal in Re Qantas Airways Limited55, is a result that is in the national 
interest:  

We are satisfied that in the factual scenario proposed by the applicants, the ability of 

Qantas to compete on the international scene as a viable and efficient international 

airline will be enhanced. We consider that it is in the national interest of Australia for 

Qantas to be a strong and efficient airline... 

We consider that any alliance which will strengthen Qantas' ability to compete on the 

international scene will be in the national interest, and therefore a public benefit, so 

long as there is no significant detriment from such alliance which outweighs that 

benefit. 
56

 

 

                                                
53 Re 7-Eleven Stores (1994), ATPR 41-357 at [42,683].  

54  See, e.g. Submission of 8 February 2013 received from the TWU that states that ‘the national 
interest underpins any consideration of what is meant by “public benefit”.’    

55  
Re Qantas Airways Limited (2005) ATPR 42-065; [2004] ACompT 9 at [658], [660].

 

56
  Ibid. 
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200. As explained in the following paragraphs which discuss the likely public benefits 
of the proposed alliance, the ACCC accepts that the proposed alliance with 
Emirates will result in a stronger and more efficient Qantas International. 

Public benefits arising from airline alliances 

201. The ACCC has authorised a number of airline alliances in recent years and 
recognised a range of public benefits arising from them, including enhanced 
products and services for consumers and efficiency improvements.  

202. There is recognition from regulators and in the literature57 that the realisation of 
potential public benefits from airline alliances depends on: 

(a) how complementary the product and service offerings of the airlines 
concerned are. That is, the extent to which an alliance allows each 
airline in the partnership to access a greater number of geographic or 
product markets than they have access to absent that alliance. The 
degree of complementarity is determined by the number of destinations 
common to both networks. A high proportion of common destinations in 
the combined networks of alliance partners usually indicates a low 
degree of complementarity and vice versa; and 

(b) how strongly an alliance aligns the incentives of the parties so that they 
are driven to act in the interests of the alliance as a whole, rather than 
themselves. In alliances where the parties’ incentives are fully aligned – 
to a point where each carrier is not concerned with making sure that a 
passenger flies on their airline (a situation described in the literature as 
‘metal neutrality’) – they tend to be very focused on synchronising their 
operations and activities and sharing the financial rewards and risks so 
as to make their products and services as appealing as possible to 
passengers. 

203. In relation to (a) above, the ACCC considers that the networks of Qantas and 
Emirates are limited in their complementarity.  

204. First, the ACCC notes that combining the networks of the two applicants does 
not enable the airlines to achieve a large number of additional city-pair offerings 
relative to their standalone offerings. This is because Emirates flies to/from the 
largest five Australian gateways (Sydney, Melbourne, Brisbane, Perth, Adelaide) 
to/from the vast majority of international destinations served by Qantas. The 
complementary journeys facilitated by the alliance (i.e. multi-sector journeys 
where one sector is only operated by Qantas and another sector is only 
operated by Emirates) are therefore confined to city pairs involving a point in 
Australia that Emirates does not fly to/from (e.g. Cairns, Canberra, Ayers Rock) 

                                                
57   See, for example: D Carlton, W Landes, and R Posner, 1980, ‘Benefits and costs of airline 

mergers: a case study’, Bell Journal of Economics, Vol. 11, pp. 65-83; DR Graham, DP Kaplan 
and DS Stribley 1983, ‘Efficiency and competition in the airline industry, Bell Journal of 
Economics, Vol. 14, pp. 118-138; JK Brueckner, 2001, The economics of international 
codesharing: an analysis of airline alliances’, International Journal of Industrial Organisation, Vol. 
19, pp. 1975-1498; JK Brueckner, DN Lee and ES Singer 2011, ‘Alliances, codesharing, antitrust 
immunity and international airfares: do previous patterns persist?, Journal of Competition Law 
and Economics, Vol. 7, No. 3, pp. 573-602; V Bilotkach, and K Huschelrath 2011, ‘Antitrust 
immunity for airline alliances, Journal of Competition Law and Economics, Vol. 7, No. 2, pp.335-
380; and GE Bamberger, DW Carlton and LR Neumann 2004, ‘An empirical investigation of the 
competitive effects of domestic airline alliances’, Journal of Law and Economics, Vol. 47, pp. 

195-222.  
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and a point overseas that Qantas does not fly to/from (e.g. Dublin, Glasgow, 
Paris, Milan, Frankfurt) or does not fly to/from as directly as Emirates does (e.g. 
Kuala Lumpur, Zurich).  

205. Notwithstanding this, the ACCC recognises that for a significant number of 
customers who have a strong loyalty to either the Qantas or Emirates brands, 
the alliance expands the number of destinations served and frequencies offered 
by their preferred brand. 

206. Second, the ACCC considers that the product and service offerings of the two 
carriers are more similar than complementary. Both airlines are full service 
carriers with well-established frequent flyer programs and lounges at most 
airports where they operate. Both airlines market their services internationally, 
though concentrating on the areas where they have the greatest traffic. The 
ACCC has had regard to the airlines’ limited complementarity in its assessment 
of public benefits below. 

207. In relation to (b) above, the ACCC notes that the incentives for Qantas and 
Emirates to act in the interests of the alliance as a whole vary depending on the 
type of route. While details of the benefit transfer payment arrangements are 
confidential, the ACCC considers that the applicants’ interests are likely to be 
most closely aligned on trunk routes (as defined at paragraph 13).  

Overview of public benefits claimed by the applicants 

208. Qantas and Emirates submit that the alliance will result in the following public 
benefits: 

(a) an expanded Qantas network, improved connectivity and greater 

customer choice; 

(b) frequent flyer benefits; 

(c) Qantas fare reductions and improved reciprocal inventory access; 

(d) enhanced customer experiences and product innovation; 

(e) competitive response from rivals; 

(f) enhanced economic efficiencies; 

(g) increased tourism; 

(h) promotion of international trade and business; 

(i) economic benefits from enhanced and expedited Emirates growth in 

Australia; and 

(j) long term sustainability of Qantas and the Australian aviation industry 

(including Qantas’ ability to provide crisis management responses). 



 

46 
 

Assessment of public benefits 

209. Virgin Australia submits that the applicants have not adequately substantiated 
the claimed public benefits. Parties including Virgin Australia and Air New 
Zealand have queried whether the claimed public benefits would accrue 
regardless of the granting of authorisation.58 Air New Zealand and Malaysian 
Airlines also submit that the frequent flyer benefits could be achieved without the 
proposed conduct.59 

210. In response to the draft determination the ALAEA submits that: 

 Qantas passengers already have access to oneworld frequencies and 
destinations therefore the addition of Emirates frequencies and 
destinations is of incremental value; 

 the applicants could achieve the same effect in terms of destinations and 
reduced airfares by adopting a oneworld-type alliance that does not 
require authorisation; and 

 it is unlikely that many customers who hold either a Qantas or Emirates 
ticket, will value the ability to switch without purchasing a separate fare. 

211. The ACCC has carefully examined the public benefits claimed by the applicants 
and the evidence, both public and confidential, provided by the applicants to 
substantiate those claims. 

212. The ACCC has also taken into account the submissions and information 
received from interested parties in relation to particular claimed public benefits. 
These submissions are discussed in relevant sections below.  

213. The ACCC considers that the potential public benefits associated with the 
proposed conduct fall into the following broad categories: 

(a) enhanced products and services;  

(b) cost savings and other efficiencies;  

(c) competitive response from rivals; 

(d) stimulation of tourism and trade; 

(e) stimulation of employment and procurement from Australian 

businesses; and 

(f) enhanced crisis management response. 

Enhanced products and services  

214. The proposed conduct has the potential to enhance the product and service 
offering of the two carriers in ways that are valued by consumers by facilitating: 

                                                
58  Virgin Australia, 10 October 2012 submission, p.4; Air New Zealand, 1 October 2012 submission, 

p.2 (in relation to the trans-Tasman).  
59  Malaysia Airlines submission, 1 November 2012, pg 8; Air New Zealand submission, 1 October 

2012, pg 2.   
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(a) increased access to each other’s frequencies and destinations; 

(b) increased connectivity and better schedule spread;  

(c) greater loyalty program benefits; and 

(d) new frequencies and destinations. 

Increased access to each other’s frequencies and destinations 

215. The ACCC has previously accepted that airline alliances can confer public 
benefits to alliance customers by allowing them to access the other airline’s 
schedule and, hence, additional frequencies and destinations. 

216. The applicants submit that the alliance facilitates Qantas offering its customers 
connection to 56 destinations across Europe, the Middle East and Northern 
Africa that are served by Emirates but not by Qantas. Emirates customers gain 
access to 45 destinations in Australia that are served by Qantas but not 
Emirates. The tables below set out the destinations currently served by Qantas 
and Emirates. These are also discussed under the heading ‘The Applicants’ 
above. 

Table 4: Qantas International destinations (ex Australia), August 2012
60

 

Region Destinations (ex Australia) 

Pacific Auckland, Christchurch, Wellington, Queenstown, Noumea, Port 
Moresby 

Asia Bangkok, Hong Kong, Jakarta, Manila, Shanghai, Singapore, Tokyo 

Europe Frankfurt, London 

Americas Dallas/Fort Worth, New York, Los Angeles, Honolulu, Santiago 

Africa Johannesburg 

Note: With or without the proposed conduct, Qantas intends to cease services to 
Frankfurt on 15 April 2013. 

 

Table 5: Emirates destinations (ex Dubai), November 2012
61

 

Region Destinations (ex Dubai) 

Pacific Perth, Brisbane, Adelaide, Melbourne, Sydney, Auckland, Christchurch 

Asia Bangkok, Phuket, Kuala Lumpur, Singapore, Jakarta, Ho Chi Minh City, 
Manila, Hong Kong, Guangzhou, Shanghai, Beijing, Seoul, Osaka, 
Tokyo, Dhaka, Kolkata, Hyderabad, Chennai, Colombo, Malé, 
Thiruvananthapuram, Kochi, Kozhikode, Bengaluru, Mumbai, 
Ahmedabad, Delhi, Lahore, Islamabad, Karachi, Peshawar 

Europe Glasgow, Dublin, Birmingham, London, Manchester, Newcastle, 
Lisbon, Madrid, Barcelona, Paris, Lyon, Nice, Zürich, Geneva, Milan, 
Venice, Munich, Vienna, Prague, Warsaw, Frankfurt, Düsseldorf, 
Amsterdam, Hamburg, Copenhagen, St. Petersburg, Moscow, Rome, 
Malta, Athens, Istanbul, Larnaca 

Americas Seattle, Los Angeles, San Francisco, Dallas, Houston, Toronto, New 
York, Washington DC, Buenos Aires, Rio de Janeiro, São Paulo 

                                                
60  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure A, p. 1. 
61  Emirates Route Map, Emirates: www.emirates.com/au/english/flash/route_map.aspx (last 

retrieved on 18 December 2012). 

http://www.emirates.com/au/english/flash/route_map.aspx
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Africa Cairo, Khartoum, Addis Ababa, Entebbe, Nairobi, Dar Es Salaam, 
Lusaka, Harare, Johannesburg, Durban, Seychelles, Mauritius, Cape 
Town, Luanda, Lagos, Accra, Abidjan, Dakar, Casablanca, Tripoli, 
Tunis 

Middle East Muscat, Sana’a, Jeddah, Madinah, Beirut, Damascus, Amman, Riyadh, 
Dammam, Kuwait City, Basra, Bahrain, Doha, Erbil, Baghdad, Tehran 

 
217. The ACCC recognises that under the alliance, Qantas customers would gain 

access to 1,000 Emirates flights per week to more than 120 destinations across 
six continents from Dubai62 and Emirates customers would gain access to more 
than 6,400 domestic Australian and 920 international Qantas flights per week63 
to around 80 destinations in 20 countries.64 

218. However, the ACCC also recognises that Qantas customers already are able to 
access many of these Emirates frequencies and destinations by choosing to fly 
with Emirates rather than Qantas. Currently, there are only seven international 
destinations served by Qantas International65 but not Emirates.  These are 
Wellington, Queenstown, Port Moresby, Noumea, Denpasar, Honolulu and 
Santiago.  

219. As noted previously, since Emirates flies to/from the largest five Australian 
gateways (Sydney, Melbourne, Brisbane, Perth, Adelaide) to the vast majority of 
international destinations served by Qantas, the opportunities for new city pair 
offerings under the alliance are confined to city pair journeys involving: 

 A point of origin (or destination) in Australia that Emirates does not fly 
to/from (e.g. Cairns, Canberra, Ayers Rock); and 

 A point of destination (or origin) overseas that Qantas does not fly 
to/from (e.g. Dublin, Glasgow, Paris, Milan, Frankfurt) or does not fly 
to/from as directly as Emirates (e.g. Kuala Lumpur, Zurich). 

220. Notwithstanding this, the ACCC accepts that the alliance provides Qantas 
customers with greater choice and flexibility of schedules with a Qantas ticket. 

221. At present, a person who purchases a Qantas ticket but wishes to have the 
flexibility to switch (i.e. values the option of switching) to an Emirates flight 
generally can only switch to an Emirates coded flight by purchasing a separate 
Emirates fare.66 Similarly, a person who holds an Emirates ticket but wishes to 
have the flexibility of switching to a Qantas flight generally can only switch to a 
Qantas coded flight by purchasing a separate Qantas fare. 

                                                
62  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure B, p. 1 and 
www.emirates.com/au/english/flash/route_map.aspx (last retrieved 19 November 2012). 

63  Submission in support of the Application for Authorisation of the Alliance between Qantas 
Airways Limited and Emirates, 7 September 2012, Annexure A, p. 1. 

64  Qantas Profile, OneWorld: www.oneworld.com/member-airlines/qantas/ (last retrieved on 18 
December 2012). 

65
   Excluding destinations served by codeshare partners. 

66  The ACCC notes that Qantas itineraries can be sold as IATA flexible fares, and that in some 
instances these may currently be combined with Emirates itineraries  (in countries where 
Emirates has not filed an industry fare for interline purposes the IATA flexible fare is used as 
default). The ACCC considers that this is likely to occur in a limited number of regions and  that it 
is unlikely that consumers would purchase IATA flexible fares because they are  based on 
mileage, with a surcharge applicable for travel beyond a particular level and a maximum mileage 
of 25,000 miles applicable to any given journey; and expensive relative to fares offered by 
carriers (whether offered individually or jointly). 

http://www.emirates.com/au/english/flash/route_map.aspx
http://www.oneworld.com/member-airlines/qantas/


 

49 
 

222. Under the alliance, customers can purchase either a Qantas ticket or an 
Emirates ticket and access any alliance flight. In other words, under the alliance, 
a person who holds a Qantas (Emirates) ticket has the option of switching to an 
Emirates (Qantas) flight, subject to seat availability, on similar terms as they 
would face to switch to an alternate Qantas (Emirates) flight. 

223. The ACCC notes that interested parties have suggested that some of the 
destinations made available to Qantas customers through Emirates, are 
currently available on a Qantas ticket through interline, codeshare or oneworld 
arrangements. While the ACCC accepts that customers may presently be able to 
purchase Qantas tickets to some of these destinations by virtue of Qantas’ 
interline agreements with other carriers (including oneworld carriers) the ACCC 
considers that in many cases the alliance will facilitate better access to 
international destinations in terms of being more direct or more timely. For 
example, while a passenger may currently purchase a Qantas ticket from 
Melbourne to Zurich, this journey presently is offered as a two stop service via 
Singapore and Helsinki  (flying Qantas and Finnair) or via Hong Kong and 
London (flying a combination of Qantas, British Airways and Cathay Pacific). 
Under the proposed conduct passengers have the option of a one-stop service 
between Melbourne and Zurich (via Dubai).   

224. The ACCC also notes that interested parties have suggested that Qantas ticket 
holders would have access to Emirates flights absent the proposed conduct if 
Qantas and Emirates entered into oneworld-type alliance codeshare 
arrangement.  As discussed in the future with and without chapter, the ACCC 
considers that Qantas and Emirates are unlikely to enter into a lesser form of 
coordination such as a codeshare arrangement or a marketing alliance absent 
the proposed conduct. Therefore it is unlikely that Qantas ticket holders will have 
access to the Emirates flights absent the proposed conduct. 

225. codeshareThe ACCC considers that the increased access to each other’s 
frequencies and destinations is likely to confer public benefits under the alliance. 
However, the ACCC considers that these public benefits are likely to accrue only 
to consumers who: 

(a) have a preference to fly with Qantas or Emirates; and 

(b) value the increased flexibility associated with the greater number of 
frequencies. For example, they may value having a greater choice of 
arrival/departure times so that they can choose the most convenient flight 
on a particular journey. They may also value the greater flexibility to 
modify their travel as a result of access to more flight options. 

226. The ACCC notes that according to BITRE data, Qantas (including Jetstar 
Airways) and Emirates accounted for around 10 million (or 35%) of international 
passenger movements to and from Australia in the year ended August 2012.67 
However, not all of these passengers are likely to have based their decision to 
fly with Qantas or Emirates on the brand of the carrier. The ACCC considers it is 
likely that some proportion of these passengers based their decision to fly with 
Qantas or Emirates on their preferences for other criteria such as price, 
timeliness of service, aircraft type or stopover option. Notwithstanding this, the 
ACCC accepts that a significant proportion of the passengers who choose to fly 

                                                
67  Bureau of Infrastructure, Transport and Regional Economics, Statistical Report: Aviation – 

International airline activity, August 2012, p.8 and p.10. 
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Qantas or Emirates likely do so because they have a preference for one of these 
carriers. 

227. Given the number of additional frequencies available to alliance customers, 
particularly Qantas customers, with the proposed conduct and the significant 
number of Australian consumers who are likely to prefer to fly with either Qantas 
or Emirates, the ACCC considers that increased access to existing frequencies 
with the proposed conduct would result in public benefit. 

Increased connectivity and better scheduling 

Increased online connections  

228. The ACCC has previously recognised that customers value online connections68 
much more than interline connection options and acknowledged the significant 
literature in this area.69 

229. To the extent that an airline alliance (or codeshare arrangement) replaces 
interline connection options with online connection options for consumers, this 
may benefit consumers. These benefits may take several forms, including: 

(a) removal of the risk of forfeiting non-refundable fares if the first flight in 
a journey is delayed; 

(b) increased convenience in not having to collect and bear baggage mid 
journey (where applicable); and 

(c) time savings associated with through check (i.e. passengers do not 
need to allow time for a second check-in, where applicable). 

230. The applicants submit that the alliance will provide opportunities for customers to 
travel under a single airline code between points of origin and destination that 
were previously unavailable on either party’s code. The applicants submit that 
there are more than 2,000 new origin/destination combinations offered over the 
combined networks of Qantas and Emirates. These new origin/destination 
combinations are the product of the 45 points in Australia served by Qantas but 
not Emirates (including Canberra, Hobart, Cairns, Ayers Rock, Olympic Dam 
and Gladstone) and the 56 points in Europe and MENA that are served by 
Emirates but not Qantas (including Kuwait, Doha, Manchester, Glasgow, 
Newcastle, Dublin, Paris, Madrid, Barcelona, Hamburg, Copenhagen, Moscow, 
Rome and Athens). 

231. The ACCC accepts that there is a greater number of online connection options 
available with the proposed conduct, which increases the applicants’ ability to 
ensure that customer journeys and overall travel experience are smoother and 

                                                
68   The ACCC understands an online connection to be a passenger itinerary of two or more flight 

segments where connections are made between flights of the same airline, or its codeshare 
partners, while an interline connection is between two unrelated airlines. The ACCC has 
considered this in previous determinations, see for example ACCC determination A91227 & 
A91228 Virgin Blue Airlines Pty Ltd & Air New Zealand, 16 December 2010 and A91247 & 
A91248 Virgin Blue Airlines Pty Ltd & Etihad, 3 February 2011. 

69   See, for example, Carlton, D., W. Landes, and R. Posner, 1980, ‘Benefits and costs of airline 
mergers: a case study’, Bell Journal of Economics, Vol. 11, pp. 65-83; Graham, D. R., D. P. 
Kaplan and D. S. Stribley 1983, ‘Efficiency and competition in the airline industry, Bell Journal of 
Economics, Vol. 14, pp. 118-138; and Brueckner J. K 2003, ‘International airfares in the age of 
alliances: the effects of codesharing and antitrust immunity’, The Review of Economics and 
Statistics, Vol. 85, No. 1, pp. 105-118. 
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more convenient. The ACCC therefore considers that increased online 
connections with the proposed conduct are likely to result in public benefits. 

Synchronising of schedules 

232. Airline alliances can also improve connectivity through synchronisation of 
schedules to reduce travel times on one or multi stop journeys. This generally is 
possible in situations where each alliance partner operates at least one sector of 
the journey but, absent any alliance, do not have an incentive to coordinate their 
schedules to improve connectivity for the other airlines’ passengers. 

233. The applicants submit that as a result of the proposed conduct, Qantas 
customers will gain access to a greater range of one-stop same day connections 
using Emirates’ services and, as a result, will be able to achieve significantly 
reduced travel times. In particular, the applicants submit that Qantas customers 
will gain access to an increased range of one-stop same day connections using 
Emirates’ broad range of non-stop services from Dubai into Africa (14 
destinations), the Middle East (17 destinations) and Europe (32 destinations).  
For example, currently Qantas passengers would undertake a two-stop journey 
to reach Glasgow on a Qantas/BA codeshare service (e.g. Sydney-Singapore-
London Heathrow-Glasgow). As a result of the proposed conduct, a one-stop 
journey (e.g. Sydney-Dubai-Glasgow) will be possible and passengers will save 
hours in travel and transit time and associated inconvenience. 

234. The applicants submit that Emirates passengers will experience improved 
connectivity to the Qantas Group’s domestic and other international services. 
They submit that the alliance will optimise international/domestic feeder traffic 
flows by aligning the applicants' respective international and domestic networks. 
At present, flight times are set by each airline without coordination. The result is 
that inbound Emirates passengers may face a lengthy wait for a domestic 
connection. 

235. The ALAEA submits that there is no benefit in reduced travel times. In support 
the ALAEA cites a newspaper article that following Qantas moving its hub to 
Dubai, connection times for some passengers travelling on Qantas flights are up 
to ten hours.  

236. The ACCC considers that the proposed conduct is likely to create an incentive 
for Qantas and Emirates to review their schedules to optimise connection times 
for complementary services, and that this incentive would not exist without the 
proposed conduct.  

237. While the ACCC accepts that the proposed conduct may result in time savings 
through schedule optimisation in relation to complementary services, it considers 
that schedule adjustments are not likely to occur in situations where the 
connecting traffic accounts for a small proportion of total traffic on the route. 

238. The ACCC has examined the applicants’ claimed public benefits associated with 
reduced travel times and finds that many are already available to customers 
without the proposed conduct by flying on Emirates flights rather than Qantas 
flights. Nevertheless, the ACCC accepts that synchronising of schedules is likely 
to result in a public benefit but that this benefit will only extend to passengers 
who have a strong preference to fly with Qantas. 
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Reduction in wingtip flying 

239. Airline alliances can also improve connectivity by spreading their flight schedule 
in situations where the airlines currently fly wingtip to wingtip. Wingtip flying 
occurs because there are certain times preferred by a large number of 
passengers. Absent an alliance, two airlines may prefer to schedule their flights 
at the most popular departure time. Under an alliance with revenue sharing, their 
incentives change and they may find the retiming of one flight to be more 
consistent with joint revenue maximisation. 

240. The applicants have identified four trans-Tasman routes where they currently fly 
wingtip to wingtip that are candidates for better schedule spread under the 
alliance. The ACCC notes that the applicants have also indicated that the 
Qantas aircraft used on at least one and potentially two of these routes may be 
redeployed to commence a new trans-Tasman service (i.e. Adelaide-Auckland 
and possibly Perth-Auckland). 

241. The ACCC considers that wingtip flying often reflects competition between 
airlines during peak periods. By aligning flight schedules during peak periods 
airlines are able to maximise the number of potential customers and, hence, 
revenues or profits. However, the public is likely to benefit from the airlines being 
able to vary their flight schedules so that passengers who would prefer to fly 
earlier or later have the option of doing so by varying the airline they fly with. 

242. Alliances between airlines that engage in wingtip flying provide opportunity for 
greater variation in flight schedules, which is a public benefit to consumers who 
value greater choice of departure or arrival time. 

243. As long as there are rival airlines that are able to step in to meet any unmet 
demand for peak services under the alliance, the ACCC recognises that 
increased schedule spread is a source of public benefit. In relation to its 
assessment of public benefits likely to result from the proposed conduct, the 
ACCC notes that Virgin and/or Air New Zealand are present on all four of the 
trans-Tasman routes in which Qantas and Emirates engage in wingtip flying. 

244. Notwithstanding this, the information provided by the applicants suggests that 
there is very limited opportunity for the parties to increase schedule spread 
through removal of wingtip flying under the alliance. It appears that the 
opportunity for better schedule spread may be limited to eight flights between 
Australia and New Zealand per day (i.e. four in each direction). On this basis, 
the ACCC considers that the proposed conduct is likely to result in a public 
benefit through a reduction in wingtip flying, but that in view of the limited 
opportunity to increase schedule spread (for example, due to Emirates’ 
operational windows for trans-Tasman flights and the timing of peak business 
traveller demand), the magnitude of that benefit will be small in relation to the 
size of the alliance as a whole.  

Greater loyalty program benefits 

245. The ACCC has previously accepted that there are public benefits from increased 
opportunities for passengers of alliance partners to earn and redeem frequent 
flyer points on each other’s flights. 

246. The applicants submit that under the alliance one million Australian members of 
Emirates' frequent flyer program, known as Skywards, will be able to earn on the 
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Qantas International network and Australian domestic legs of international 
itineraries and redeem their reward points on the entire Qantas network. 
Approximately 8.6 million QFF members, including a substantial number of high 
yielding business and corporate travellers, will be similarly able to earn and 
redeem their QFF rewards points on Emirates’ global network. 

247. The applicants also submit that both QFF and Skywards members will receive 
reciprocal benefits including (depending on membership tier) access to airport 
lounges, additional baggage allowances, priority baggage and check-in, 
preferential seat availability and fast tracked immigration and security processing 
on Qantas/Emirates operated flights. 

248. Mr Mike Young, Managing Director of BC Iron Limited, submitted that the 
proposed arrangement will provide more opportunities for overseas travel from 
Perth and benefits for QFF members.70 

249. Air New Zealand and Malaysia Airlines queried whether the proposed 
arrangement is necessary in order for the applicants to offer reciprocal frequent 
flyer benefits.71  

250. In a submission following the draft determination, the TWU noted that most 
seats are paid for in cash and not frequent flyer points. The ACCC notes that, 
under the alliance, when they pay for flights, members of the Qantas and 
Emirates frequent flyer programs will earn frequent flyer points on flights 
operated by both airlines. In addition, members of the Qantas and Emirates 
frequent flyer programs will also be able to redeem points on a wider range of 
flights. 

251. The ALAEA submits that frequent flyer programs do not deliver substantial 
benefits to consumers, and that the consumers who are most likely to benefit are 
those who travel on Emirates, Qantas and oneworld on a frequent basis – of 
which it is not clear how many consumers fall into this category. The ALAEA 
submits that detailed analysis of frequent flyers in each status level, information 
on active and inactive accounts, availability of award seats, cost and priority 
access issues is needed to conclude that frequent flyer programs under the 
alliance will deliver public benefits.  

252. The ACCC understands that the attractiveness of loyalty programs is defined by 
the ability to earn and redeem points on a wide range of network options 
(frequencies and destinations). The ACCC also understands that passengers 
value the ability to travel for leisure using points earned while travelling for 
business with their employer’s preferred airline. 

253. The ACCC considers that the attractiveness of the applicants’ loyalty programs 
will be significantly enhanced under the alliance and that the benefits of 
reciprocal access to loyalty programs are likely to accrue to alliance passengers 
who: 

(a) are members of one of the carriers’ loyalty programs (QFF or 
Skywards) – as set out above, the applicants submit that there are 
one million Australian members of Skywards and approximately 
8.6 million QFF members; 

                                                
70  Mr Mike Young, 10 October 2012 submission. 
71  Air New Zealand, 1 October 2012 submission, p.2; Malaysia Airlines, 1 November 2012 

submission, p.8-9. 
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(b) value the ability to earn or use frequent flyer points – a 2009 Choice 
survey indicated that 54% of respondents (Australians) nominated 
frequent flyer program as a reason for choosing to fly with Qantas; 
and 

(c) are likely to make a complementary journey – as set out under 
Increased access to existing frequencies and destinations both QFF 
and Skywards members will gain access to a significant number of 
destinations and frequencies under the alliance, opening up a large 
number of possible complementary journeys.  

254. Given the large number of frequent flyer members and the range of benefits that 
might accrue to them, the ACCC considers that reciprocal access to the 
applicants’ frequent flyer programs with the proposed conduct would result in 
public benefits compared to the future without the proposed conduct. 

New frequencies and destinations 

255. There is a substantial literature on the relationship between airlines’ product and 
service quality and passenger demand.72 

256. Consistent with this literature, the ACCC has previously accepted that the 
additional passenger traffic stimulated by an alliance can lead to the introduction 
of new frequencies, new direct services and/or new destinations, which give rise 
to further public benefits through increased choice and convenience relative to 
the future without the proposed conduct. 

257. The applicants submit that under the alliance: 

(a) they may offer new direct services between Adelaide and Auckland, 
(by redeploying aircraft currently used on the Sydney-Auckland route 
that currently fly ‘wingtip to wingtip’); 

(b) Qantas will offer new services (14 per week) between Sydney and 
Melbourne and Dubai using Airbus A380 aircraft; 

(c) as a result of increased Australian feeder traffic and customer 
demand, Emirates may expedite the commencement of additional 
frequencies to current destinations in Europe. For example, Emirates 
on its own can currently offer only two departure times Sydney-Milan 
each day. Under the alliance, the carriers would be able to coordinate 
to offer a third service with Qantas operating Sydney-Dubai services 
and Emirates operating a third daily Dubai-Milan service; 

(d) as a result of increased Australian feeder traffic and customer 
demand, Emirates may expedite the launch of services to new 
destinations in the Balkans (such as in Serbia and Bosnia), secondary 
UK cities, Scandinavia and Eastern Europe and additional frequencies 
to existing destinations (e.g. Milan); 

                                                
72  See, for example, Ippolito, R. A 1981, ‘Estimating airline demand with quality of service 

variables’, Journal of Transport Economics and Policy, Vol. 15, No. 1, pp. 7-15; Suzuki, Y., 

Tyworth, J. E. and R. A. Novack 2001, ‘Airline market share and customer service quality: a 
reference-dependent model’, Transportation Research Part A: Policy and Practice, vol. 35, Issue 
9, November, pp. 773-778; and Lederman, M. 2008, ‘Do enhancements to loyalty programs 
affect demand? The impact of international frequent flyer partnerships on domestic airline 
demand’, The Rand Journal of Economics, Vol. 38, Spring, pp. 1134-1158. 
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(e) as a result of support and feeder traffic from Emirates, Qantas may be 
able to offer an Australia-Dubai-Berlin service, dependent on the 
delivery of new Boeing B787-9 aircraft. The ACCC understands, 
based on information from the applicants, that currently there is no 
additional capacity under the UAE-Germany Air Services Agreement 
for Emirates to increase its services to Germany;73 and 

(f) more opportunities for new services may be identified if and when the 
parties are authorised to commence detailed discussions on potential 
new services under the alliance. 

258. Virgin Australia submits that Emirates’ proposed new frequencies ex-Australia 
are likely to go ahead irrespective of the proposed arrangement. Virgin Australia 
submits that the likely future without the proposed conduct appears to give 
passengers more options in terms of price and itineraries.74 

259. Having assessed the evidence, including submissions, documents, and 
information before it, the ACCC considers that there is a greater prospect of 
some new and more timely frequencies, direct services and destinations in the 
future with the proposed conduct (relative to the future without it), but does not 
have sufficient evidence to conclude that this is likely. However, the ACCC 
recognises that this is potentially a source of public benefit.  

Cost savings and other efficiencies 

Improved operating efficiency 

260. The applicants submit that under the alliance there is increased flexibility to 
operate routes using either Qantas or Emirates’ fixed assets at either end. This 
will result in higher utilisation of fixed assets, including aircraft, crew and airport 
facilities. The applicants further submit that higher utilisation generally translates 
into lower average costs per passenger, which in competitive markets, tend to 
be passed through to consumers in the form of lower fares or higher levels of 
service.  

261. Virgin Australia queries whether any resulting economic efficiencies are durable 
and whether the applicants have an incentive to decrease prices to 
consumers.75 

262. The ACCC notes that the respective aircraft fleets of Qantas and Emirates are 
reasonably complementary. The Qantas Group has a spectrum of different sized 
aircraft (including 12 A380s, 21 B747s, 23 B767s, 47 A320s, 6 A321s and 11 
A330s), while the Emirates fleet is soon to be exclusively composed of wide 
body long haul aircraft (A380s, Boeing 777). Emirates is in the process of 
phasing out older A330s, A340s and early Boeing 777 type aircraft. 

263. Where Qantas and Emirates have parallel operations on a trunk route (as 
defined at paragraph34), the proposed conduct will enable the carriers to select 
aircraft to service joint passenger demand at least overall cost. When a larger 
aircraft is used, average costs per passenger are lower because: 

                                                
73  Qantas submission, 30 November 2012, p. 11 
74  Virgin Australia Airlines Pty Ltd, 10 October 2012 submission, p.3-5.  
75  Virgin Australia Airlines Pty Ltd, 10 October 2012 submission, p.6. 



 

56 
 

(a) the fixed costs to operate a flight (e.g. airport landing costs and 
charges, pilot wages) are spread over a larger number of passengers; 
and 

(b) larger aircraft are usually more fuel efficient.  

264. The applicants have provided examples of how the alliance will enable them to 
reduce operating costs: 

 Qantas submits that the alliance will allow an A330 aircraft to replace the 
current B747 aircraft on Brisbane-Singapore services to reduce costs on 
this route and improve route performance; and 

 Emirates submits that from March 2013, 10 of the 12 flights per day that 
it will operate to Australia will utilise Boeing 777s. The other two utilise 
A380s. Emirates submits that the alliance will facilitate up-gauging of 
aircraft (and lower average operating costs per hour) on certain flights 
out of Australia. 

265. The applicants submit that a significant factor which determines when Emirates 
deploys an A380 on a route is whether premium demand is sufficient to fill the 
increased number of first and business class seats (90 seats on an A380 versus 
50 on a Boeing 777 aircraft). Given Qantas’ strength in the corporate and 
government segments, it is submitted by the applicants that it is likely that the 
alliance will see Qantas generate a greater number of premium passengers on 
Emirates flights, thereby expediting the deployment of A380s on routes to 
Australia.  

266. The applicants submit as a result of the alliance (and facilitated by interim 
authorisation) Emirates is upgrading one of its three-daily Perth-Dubai services 
from the 777-200LR to the larger 777-3000ER starting 2 June 2013 and 
upgrading one of its three-daily Sydney-Dubai services from 777-300ER to the 
larger A380.   

267. The ACCC considers that, to the extent that the proposed conduct stimulates 
additional passenger traffic, the applicants stand to further reduce operating 
costs by servicing routes with even larger aircraft (to the extent they are not 
already operating A380s). 

268. On balance, the ACCC considers that the proposed conduct is likely to result in 
public benefits through improved operating efficiency on trunk routes where the 
carriers do not already operate larger more fuel efficient aircraft. 

Avoidance of duplicated fixed costs 

269. The applicants submit that they expect to achieve cost savings under the 
alliance through: 

 joint procurement contracting with local service providers in relation to 
fuel, catering and ground handling in destinations where both carriers 
operate; 

 joint purchasing of high value IT software, hardware and support 
services with a view to securing greater discounts and procuring 
technical efficiencies; 
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 co-location of offices as rents come up for renewal; 

 combining tender responses and back office functions (e.g. agent 
support call centres); 

 coordinated tactical advertising to avoid overlaps and double spend. 
Also more efficient and effective direct marketing through the combined 
database reach of the carriers’ frequent flyer programs; 

 consolidating and sharing airport lounge facilities at a small number of 
international airports; 

 while the parties do not plan to share lounges in Australia, as both 
airlines have well established facilities, they will pursue opportunities for 
joint staffing and servicing and catering for those lounges; and 

 removal of duplicated costs through pooling or sharing of third party 
market intelligence services and coordination of business development 
activities. 

270. The ACCC considers that cost savings from avoiding duplicated fixed costs are 
likely to result in a public benefit. However the magnitude of that benefit is likely 
to be small. 

Competitive response from rivals 

271. The applicants submit that the alliance will benefit consumers by provoking 
competitive fares, products and service offerings from rival carriers.  

272. The applicants also submit that by shifting the mid point hub for Qantas’ 
European services from Singapore to Dubai, the alliance will spur innovative 
responses from other mid-point hubs including Singapore, Hong Kong, Bangkok, 
Abu Dhabi, Doha, Kuala Lumpur, Beijing and Guangzhou. 

273. Virgin Australia considers that it is unclear that the proposed arrangement would 
encourage a response from rivals.76 

274. The Department of Infrastructure and Transport submits that the proposed 
arrangement will provide long term, sustainable competition in international 
aviation markets.77 

275. At the pre-decision conference, the TWU submitted that the ACCC had not 
researched the strategies of competitors. The ACCC notes that it has considered 
the strategies and incentives of competitors in forming its conclusions on the 
likely future without the proposed conduct, these are considered at paragraphs 
192 - 195. 

276. The ALAEA submits that the most likely competitive response from rivals is likely 
to be in the form of competitors seeking to enter into similar anti-competitive 
arrangements.   

                                                
76  Virgin Australia Airlines Pty Ltd, 10 October 2012 submission, p.6. 
77  Department of Infrastructure and Transport, 4 October 2012 submission, p.3. 
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277. As outlined above, the ACCC considers that the proposed conduct is likely to 
enhance the applicants’ product and service offering and may lead to lower fares 
or higher levels of service on competitive routes. The ACCC considers that this 
has the potential to trigger a competitive response from rival airlines although 
regard must be had to the varying competitive conditions across the relevant 
markets. 

278. The ACCC further considers that: 

 the proposed conduct has the greatest potential to trigger a competitive 
response on routes between Australia and UK/Europe, given the large 
number of competitors and their ability to expand on the relevant routes; 

 in the future with or without the proposed conduct, Qantas is likely to 
improve its services to Asia and compete more effectively in that region 
(for example, through scheduling that allows for more convenient travel 
on to other Asian destinations rather than for convenience of arrival 
times in Europe); and 

 the nature and extent of any competitive response on routes between 
Australia and New Zealand is unclear, given the potential for anti-
competitive detriment from the applicants unilaterally reducing or limiting 
growth in capacity on overlapping routes and a limited number of 
competitors to constrain any such behaviour.   

279. Accordingly, although the ACCC considers that there is potential for a public 
benefit to arise, the ACCC does not have sufficient evidence to conclude that 
this is likely. 

Stimulation of tourism and trade 

Tourism 

280. The applicants submit that the alliance will result in increased inbound tourism to 
Australia by: 

 enabling the parties to engage in joint advertising campaigns that 
leverage the Qantas brand and Qantas’ overseas profile (which is 
inherently associated with Australia) and Emirates’ sales and marketing 
presence in Europe and the MENA region; and   

 enhancing one stop access to Australia by foreigners, leading to an 
overall increase in the number of passengers visiting Australia or 
transiting through Australia on their way to destinations in New Zealand 
and the Pacific.  

281. A number of interested parties (Tourism Victoria, National Tourism Alliance, 
Australian Tourism Export Council, the Victorian Minister for Tourism, the 
Queensland Minister for Tourism and AAL) support the alliance on the basis that 
it will have benefits for Australian trade and tourism. This will be achieved by 
increased  marketing by Qantas in Europe and the Middle East by the alliance 
and offering customers an improved product, such as increased frequent flyer 
benefits, more convenience, connections to new markets and greater 
competition. 
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282. Malaysia Airlines submits that the proposed arrangement will encourage further 
concentration of the airline market, increase airfares and discourage 
international tourism to Australia.78 The TWU similarly considers that the 
arrangement will have a detrimental effect on Australian tourism by reducing 
competition.79 In a submission following the draft determination, CIAL submits 
that by reducing trans-Tasman connectivity, the alliance will harm tourism and 
trade.80 

283. Following the draft determination, Emirates submitted that the 160,000 bookings 
made within the first three weeks of codeshare selling (post interim 
authorisation) indicates that the Coordination Agreement will provide greater 
opportunities for inbound tourism. Emirates also submits that its continued 
increase in capacity to Australia will improve tourism as will enhanced 
connectivity between Qantas, Jetstar and Emirates. 

284. In previous decisions the ACCC has recognised that airline alliances can 
stimulate tourism by (i) making Australia more accessible or convenient as a 
tourist destination by enhancing the alliance’s product and service offering, and 
(ii) allowing the parties to exploit synergies through joint rather than separate 
tourism promotion activity. 

285. The ACCC recognises that promotion of Australia as a tourist destination has 
public good characteristics.81 Investments in promoting Australia as a tourist 
destination can not only benefit the party undertaking that investment (for 
example, Qantas), but also other parties that offer services to tourists (such as 
hotels, tour operators and other airlines). As private parties are unable to 
appropriate the full benefits from their tourism promotion activity, there is likely to 
be under investment in such activity, at least from society’s perspective. To the 
extent that this market failure is not addressed by Australian governments 
providing and/or subsidising activities to promote Australia, the ACCC accepts 
that any change in the incentives for airlines to make further or better targeted 
investment in the promotion of Australia as a destination for tourists, 
conferences and trade events that may occur under an alliance is likely to bring 
about a more optimal level of investment in promotion activity. 

286. The ACCC considers that the level of tourism-related public benefits attributable 
to the proposed conduct depends on the likely impact of the proposed conduct 
on demand for tourism in Australia and on expenditure by tourists on Australian 
goods and services following their arrival in Australia. 

287. As the ACCC has noted previously, there are a number of factors unrelated to 
airline alliances which influence tourism demand and expenditure, including 
general purchasing power in source countries, the relative cost of other 
destinations, the total cost of visiting Australia and the perceived quality of 
Australia as a destination. 

                                                
78  Malaysia Airlines, 1 November 2012 submission, p.8. 
79  Transport Workers Union, 1 October 2012, p.15. 
80  Christchurch Airport submission, 25 January 2013, pg 8 
81  Public goods are non-excludable and non-rivalrous, which means that individuals cannot 

effectively be excluded from using the good and use by one individual does not reduce its 
availability to others. Other examples of public goods include street lighting, clean air and free to 
air television. Left to their own devices, markets can fail to achieve the socially desirable level of 
investment in the good because people that benefit from it can continue to do so without paying 
for it. This market failure may be addressed through government provision or sponsorship of the 
good. 



 

60 
 

288. Notwithstanding this, the ACCC considers that the proposed conduct has the 
potential to result in tourism related public benefits by: 

 facilitating increased and/or more effective investment in the promotion 
of Australia as a destination in countries where Qantas does not have a 
strong presence absent the proposed conduct (principally in Europe and 
the MENA region); and 

 making it easier for foreign leisure travellers to visit non-gateway 
destinations in Australia. 

Trade 

289. The applicants submit that the alliance will strengthen the bilateral trade 
relationship between Australia and the UAE. More specifically, they submit the 
alliance will enable Australian exporters to more readily access their combined 
network and significantly increase trade opportunities for Australia. They note 
that the UAE is currently Australia’s largest trading partner in the MENA region, 
with bilateral trade totalling approximately A$6.4 billion in 2011. 

290. The ACCC has previously recognised the potential for airline alliances to confer 
trade related public benefits, particularly when they provide for cooperation in 
relation to passenger and cargo services. 

291. The ACCC considers that the level of trade-related public benefits attributable to 
the proposed conduct depends on the likely impact of the proposed conduct on 
the volume and value of (non-tourism) trade between Australia and MENA. 

292. The ACCC also considers that the key drivers of the volume and value of (non-
tourism) trade between Australia and MENA are largely outside the influence of 
airlines. They include, for example, purchasing power in source countries, the 
relative prices of goods and services, consumer tastes and preference, ‘ease of 
doing business’, and stability of government. 

293. Notwithstanding this, the ACCC considers that the proposed conduct has the 
potential to result in some trade related public benefits by: 

 making it easier for foreign businesses to access non- gateway 
destinations in Australia and, consequently, Australian goods and 
services that are unique to these places; and 

 making it easier for Australian exporters/importers to access destinations 
in MENA and in Europe that are not directly served by Qantas and, 
thereby improving access to customers/suppliers in those locations. 

Stimulation of employment and procurement from Australian 
businesses  

Qantas’ employment and procurement 

294. The applicants submit that: 

 as a sparsely populated and geographically isolated country, aviation is 
central to Australia’s economic prosperity and, as Australia’s ‘home 
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carrier’, Qantas provides the most comprehensive network of domestic 
and international business destinations for Australian travellers; 

 the alliance will improve the international competitiveness of a key 
Australian business and iconic brand; 

 a strong and efficient Qantas is in the long term national interest. While 
other mid-point carriers generally expand services which ultimately 
deliver the majority of wider economic benefits to their home ports, a 
locally-based network carrier has the incentive to provide long term, 
comprehensive and sustained network coverage to Australian travellers 
and to promote Australia as a tourist and business destination; 

 the ‘flying kangaroo’ is one of Australia’s most recognised symbols 
internationally and every Qantas flight is a showcase of Australian talent; 

 Qantas is a large employer of Australians and spends nearly $6 billion 
per year on Australian-based products and services, including 
accountants, IT services, florists, construction businesses and hotels; 

 Qantas purchases food, wine and beverages from more than 1500 
Australian suppliers, and has helped many small businesses to grow, 
develop and find new markets. Qantas also sponsors sporting events;82 

 the alliance is essential to underwrite the sustainability of Qantas 
International and to allow Qantas to continue to provide public benefits to 
Australia and Australians. 

295. The Department of Infrastructure and Transport considers that the alliance will 
strengthen Qantas International over the longer term, while in the short term 
providing Qantas access to a number of additional destinations, without the 
need for significant capital expenditure. Adelaide Airport submits that the 
arrangement is important for the viability and long term growth of Qantas 
International.83 The Australian Tourism Export Council and Tourism Victoria 
support the continuation of a strong, viable, locally-based carrier.84 

296. AIPA supports the proposed arrangement to the extent it prevents the collapse of 
Qantas, but is concerned it may not benefit Qantas employees.85 The Transport 
Workers Union submits that the proposed arrangement does not assure the 
long-term viability of Qantas International and is also concerned about Qantas 
moving jobs offshore.86 

297. AIPA rejects the applicants’ claimed employment benefits and submits that there 
are difficulties in substituting labour from one airline to another in response to 
changes in labour demand due to licensing and immigration rules. AIPA submits 
that regular Qantas employment counts should be taken and published to 
ensure that the level of employment increases consistent with Qantas’ claims. 

                                                
82  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012 submission, p. 56 
83  Department of Infrastructure and Transport, 4 October 2012 submission, p.1-2. 
84  Australian Tourism Export Council, 28 September 2012 submission, p.1-3 and Tourism Victoria, 

20 September 2012 submission, p.1-3. 
85  Australian and International Pilots Association, 1 October 2012 submission, p.3, 8. 
86  Transport Workers Union, 1 October 2012 submission, p.2, 7. 
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298. Virgin Australia submits that Qantas’ recent announcement that it will add new 
and re-routed destinations indicates that it is a vigorous competitor. Virgin 
Australia submits that Qantas’ decline in market share is the result of increased 
competition, to the benefit of consumers.87 

299. The ACCC has had regard to all submissions concerning the impact of the 
proposed conduct on employment and procurement in Australia as well as 
substantial confidential information from the applicants. Claims regarding the 
beneficial effects of the proposed conduct on employment and procurement are 
dealt with here. Claims regarding the detrimental effects of the proposed 
conduct on employment are dealt with under the heading Non-competition 
Detriments. 

300. The ACCC does not accept the applicants’ claim that the alliance is essential to 
underwrite the sustainability of Qantas’ international operations, as discussed at 
paragraph  178. The ACCC therefore does not consider that the proposed 
conduct is necessary for Qantas to maintain its position as a large employer of 
Australians and procurer of Australian goods and services. 

301. As noted previously in The future with and without chapter, the ACCC 
considers that the scope of Qantas’ international operations in the likely future 
without the proposed conduct is not materially different to the likely future with 
the proposed conduct (see paragraph 178). Irrespective of whether authorisation 
is granted, Qantas will cease Sydney- Frankfurt services effective 15 April 2013 
and may reduce its current two Australia-London services to one in the short 
term and possibly none in the medium to long term. 

302. To the extent that the proposed conduct increases Qantas’ level of activity (e.g. 
by stimulating additional passenger traffic), it may be expected to have some, 
likely small, stimulatory effect on Qantas’ demand for labour and its procurement 
of Australian goods and services, compared to the future without the proposed 
conduct. 

303. The ACCC notes, however, that any such small increase in Qantas’ demand for 
labour and Australian goods and services is likely to be met, at least in part, by 
diverting resources away from other airlines and other sectors of the economy, 
causing a contraction in their activities and contribution to the economy. The end 
result, after the effect of Qantas’ increased demand for labour and goods and 
services has rippled through the economy, is that there is likely to be very little or 
no impact on total employment or total procurement of Australian goods and 
services in the economy. Consequently, it is not likely that the proposed conduct 
would ultimately result in discernibly higher (real) incomes to Australian workers 
and businesses across the economy. 

304. On balance, the ACCC considers that the proposed conduct is not  likely to give 
rise to employment or procurement benefits by stimulating Qantas’ activity in 
Australia. 

Emirates employment and procurement 

305. The applicants submit that: 

                                                
87  Virgin Australia Airlines Pty Ltd, 10 October 2012 submission, p.7. 
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 The proposed conduct will strengthen and expedite Emirates’ expansion 
in Australia.  

 In 2011-12 Emirates spent more than US$453 million on procurement of 
Australian goods and services. 

 Since 2006 Emirates has spent A$75 million in sponsorship of various 
Australian arts, community and sporting events. 

 Emirates is owner or part owner of several businesses that supply inputs 
to Emirates’ airline activities. 

 Emirates employs more than 5,000 Australians in its airline operations 
and related businesses in Australia. 

 The proposed conduct will result in increased Emirates’ passenger 
volumes to and from Australia, which will further incentivise Emirates to 
continue sponsoring sporting events that can create significant event-
related employment opportunities for Australians. 

 In response to submissions by the AIPA, Emirates submits that it 
continues to work with Australian pilots. Emirates submits that it intends 
over time to improve its furlough programme with Qantas pilots, giving 
Qantas pilots the option of joining Emirates for a three year period, on a 
leave without pay scheme, with the opportunity to join either Qantas or 
Emirates at the end of the period.  

306. Virgin Australia questions whether Emirates’ investment in Australia would be 
materially different absent the proposed arrangement.88 

307. The ACCC considers that even if the alliance were to stimulate growth in 
Emirates’ Australian operations, it is not likely to result in material public benefits 
in terms of employment or procurement. While the alliance may stimulate 
Emirates’ demand for labour and Australian goods and services, this demand 
may be met by diverting resources from other airlines and other sectors of the 
economy, causing a contraction in their activities and their contribution to the 
Australian economy. On balance, it is not clear that any growth in Emirates’ 
Australian operations as a result of the alliance would lead to a material increase 
in employment or procurement contracts and, hence, discernibly higher (real) 
income to Australian workers and businesses. 

308. On balance, the ACCC considers that the proposed conduct is not likely to give 
rise to employment or procurement benefits by stimulating Emirates’ activity in 
Australia. 

Enhanced crisis management response 

309. The applicants submit that Qantas has developed a crisis management 
framework so that it can react swiftly to events and provide support wherever in 
the world the Australian Government needs it. Qantas submits that it is often the 
only airline in a position to rapidly support the Australian Government in times of 
need and it has used this capability to provide assistance at home and overseas. 
For example, following the terrorist attacks in Bali in 2002 and 2005 and the 

                                                
88  Virgin Australia Airlines Pty Ltd, 10 October 2012 submission, p.6. 



 

64 
 

Boxing Day Tsunami that affected Thailand, the Maldives and Sri Lanka in 2004, 
Qantas provided special flights to deliver aid to affected areas and evacuate 
thousands of Australians. Qantas also provided special flights to Cairo to 
evacuate Australian citizens as violence broke out across Egypt. In 2011 Qantas 
ferried emergency services experts and supplies to New Zealand following the 
Christchurch earthquake and to Japan after the earthquake and tsunami. 

310. The applicants submit that as a result of the proposed conduct, Emirates will be 
able to work with Qantas to provide similar crisis-handling assistance affecting 
Australians in locations that are served on the Emirates network. (e.g. in 
Northern Africa).  

311. Following the draft determination, the TWU submitted that the ACCC should 
seek further evidence of the effect of the proposed arrangement on crisis 
management response, as in the TWU’s view there has been no evidence or 
undertakings on this issue from the applicants. 

312. The ALAEA submits that the authorisation is neither necessary nor sufficient to 
achieve the applicants’ claims about crisis management. The ALAEA notes that 
if Emirates is already providing crisis management support, this is not a benefit 
of the proposed conduct. 

313. In particular, the ALAEA notes Emirates’ claim that over the past 18-24 months it 
has provided crisis management support to the Australian Government and 
assisted Australian citizens overseas. The ALAEA submits that given these 
activities have occurred and will likely continue to occur with or without 
authorisation, the proposed conduct will not extend the scope or reach of the 
applicants’ crisis management activities. The ALAEA also rejects the claimed 
benefit of 14 combined daily services from Dubai, noting that Qantas intends to 
shift its hub to Dubai regardless of authorisation.  

314. Qantas submits that it takes crisis management very seriously and that its 
capacity to do so is only enhanced by the alliance.89 Qantas submits that its 
ability to work closely with both Emirates and the relevant authorities to facilitate 
movement of people and goods across the globe using both carriers’ networks 
will materially enhance crisis management programs. 

315. Emirates submits that it has a collaborative working relationship with the 
Australian Government Department of Foreign Affairs and Trade, including its 
Missions in the Middle East and North Africa. Senior representatives from the 
Department’s Crisis Management and Contingency Planning Section, the 
Consular Policy Branch and the Australian Embassy in Abu Dhabi regularly visit 
Emirates to engage on potential issues and assess the airline’s contingency 
planning and capabilities to respond to crisis scenarios.90 

316. Emirates has indicated to the Australian Government that it will make space 
available on scheduled services and, where possible, provide unscheduled 
evacuation services. Under the alliance, this will now be done by Emirates in 
conjunction with Qantas. 

317. The applicants submit that they are in a unique position to provide the Australian 
Government with greater reach and faster response times for repatriation of 

                                                
89  Applicants’ submission, 22 February 2013, pg 3. 
90  Applicants’ submission, 22 February 2013, pg 1. 
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Australian citizens from elevated security incidents or natural disasters because 
of: 

 Emirates’ expansive network and on-the-ground presence in the Middle 
East, Africa, Europe and West Asia; 

 Emirates’ fleet of over 195 wide-bodied aircraft provides the flexibility to 
deploy additional capacity at short notice; 

 alignment with the Australian Government’s move to co-ordinate its 
regional consular activities from Dubai; and 

 combined 14 daily services from Dubai to five Australian cities for direct 
repatriation. 

318. Emirates submits that under the authorisation, it will work with Qantas and the 
Australian Government for the benefit of Australian citizens, in a manner that 
would not occur in the absence of the coordination made possible under the 
Coordination Agreement. In particular, Emirates notes the potential for increased 
coordination through the Emirates network around the MENA region. 

319. The ACCC accepts that Qantas and Emirates will each continue to provide the 
Australian Government with crisis management services regardless of whether 
authorisation is granted. However, the ACCC considers that coordination 
between Qantas and Emirates under the Coordination Agreement may enable 
the applicants to improve their crisis management response.  

320. The ACCC notes that to the extent the proposed conduct leads to a more 
coordinated response by the applicants and thus faster response times or other 
improvements that allow the Australian Government to achieve a more effective 
and/or timely response to international events that place a significant number of 
Australians at risk, this is a potential public benefit. 

ACCC conclusion on public benefits 

321. The ACCC considers that the proposed conduct would result or would be likely 
to result in public benefits through: 

(a) enhanced products and services, in the form of: 

o increased access to a large number of existing frequencies and 

destinations (under a single airline code) for the significant number 

of consumers who prefer to fly with Qantas or Emirates 

o increased connectivity and better scheduling through:  

 increased online connectivity; 

 synchronised scheduling; and 

 reduced wingtip flying (albeit small); 
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o greater loyalty program benefits for the approximately 8.6 million 

Qantas frequent flyer members and one million Australian 

Skywards members; and 

(b) Cost savings and other efficiencies specifically: 

o improved operating efficiency; and 

o avoidance of some duplicated costs (albeit small). 

322. The ACCC also considers that the proposed conduct has the potential to result 
in public benefits in the form of: 

(a) new frequencies and destinations 

(b) a competitive response from rivals, mainly on routes between 

Australia and UK/Europe; 

(c) stimulation of tourism and trade; and 

(d) enhanced crisis management response, to the extent that the 

coordinated response of the applicants made possible by the alliance 

allows the Australian Government to achieve a more effective and/or 

timely response to international events that place a significant number 

of Australians at risk.  

323. The ACCC does not consider that the proposed conduct will result in stimulation 
of employment or procurement from Australian businesses. 

324. Based on its assessment of claimed public benefits and its conclusions in 
relation to which public benefits are likely to result from the proposed conduct, 
the ACCC is satisfied that the proposed conduct would or would be likely to 
result in material, but not substantial, public benefits. 
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Public detriment 

325. As discussed in the section ACCC approach to evaluation, the Act requires the 
ACCC to consider the detriment to the public, including detriment constituted by 
any lessening of competition that would result, or is likely to result from the 
proposed conduct. 

326. Public detriment is also not defined in the Act but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims 

pursued by the society including as one of its principal elements the achievement of 

the goal of economic efficiency.
91

 

327. The applicants submit that the alliance will not result in a lessening of 
competition in any market, however defined, given the competitive dynamics and 
economic realities of the global aviation industry in which the conduct is 
proposed to take place. 

328. Submissions from airlines including Air New Zealand, Malaysia Airlines, 
Singapore Airlines and Virgin Australia suggest that the alliance is likely to result 
in public detriment through its anti-competitive effects in a large number of 
markets. Other interested parties such as the TWU and the ECAJ identified 
other non-competition public detriments. 

329. The ACCC is of the view that any public detriment resulting from the proposed 
conduct is most likely to arise from a lessening of competition in the relevant 
markets. However, the ACCC has also considered other potential public 
detriments at the end of this section. 

Public detriment likely to arise from a lessening of 
competition 

International air passenger transport services 

330. The Qantas and Emirates networks overlap with respect to international air 
passenger transport services on routes in a number of different regions. These 
are considered in separate sections below. In each region, the ACCC has 
examined whether the proposed conduct is likely to result in public detriments 
by: 

(a) giving Qantas and Emirates an increased ability and incentive to 
unilaterally raise airfares or reduce or limit growth in capacity; or 

(b) increasing the risk of coordinated conduct among competing airlines. 

Unilateral effects 

331. The proposed conduct gives Qantas and Emirates the ability to coordinate their 
price and service decisions on overlap routes. The ACCC considers that the 

                                                
91  Re 7-Eleven Stores [1994] ATPR 41-357 at 42,683. 
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proposed conduct may also increase their incentive to unilaterally raise price on 
overlap routes by internalising customer switching between the applicants.   
Absent the proposed conduct, if Qantas were to unilaterally raise fares on an 
overlap route, they would likely lose customers to Emirates (and vice versa) as 
well as other airlines operating on those routes.  However, under the proposed 
conduct, Qantas and Emirates are able to internalise the effect of the loss of 
customers to each other, which could make a strategy to unilaterally raise fares 
profitable. 

332. The ACCC has examined whether it could be profitable for Qantas and Emirates 
to unilaterally raise airfares under the proposed conduct. There are two ways in 
which the alliance may do this.  One is by unilaterally raising airfares without 
removing alliance capacity on the overlap routes.  The other is by reducing 
alliance capacity on the overlap routes to make seats more scarce, which in turn 
is likely to result in higher airfares. 

333. The ACCC considers that excess capacity available to rival airlines operating on 
overlap routes, combined with the commercial ‘imperative’ for airlines to fill 
empty seats, makes it unlikely that the applicants could profitability raise fares 
unless they were to reduce or limit future growth in their capacity for the purpose 
of achieving higher average airfares. 

334. In assessing the likelihood that the alliance will find it profitable to unilaterally 
reduce or limit growth in capacity, the ACCC has considered: 

(a) whether the services of Qantas and Emirates are close substitutes; 

(b) the competitive constraint imposed by other airlines in the market (or on 

the route); and 

(c) the likelihood of timely entry or expansion in the market (or route) if the 

alliance attempted to reduce or limit growth in capacity (in order to raise 

airfares). 

Whether the services of Qantas and Emirates are close substitutes 

335. The ACCC considers Qantas and Emirates to be relatively close substitutes. 
This level of substitutability is based on: 

(a) both airlines providing similar levels of service and quality; 

(b) consumer preferences ranking the airlines closely; and 

(c) both airlines selling flights to popular European destinations. 

Competitive constraint imposed by other airlines 

336. In each of the regions where both Qantas and Emirates offer overlapping 
services, the ACCC has had regard to the ability and incentive of rival airlines to 
competitively constrain the alliance. This is discussed in more detail below in the 
context of each particular region. 
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Likelihood of timely entry or expansion 

Expansion plans of key competitors 

337. The ACCC notes that, across the various regions under consideration, there are 
a number of key competitors with the ability and incentive to enter new routes or 
expand existing operations. 

338. Singapore Airlines increased Australian frequencies from 102 to 112 weekly 
services at the end of 2012. Its medium term strategy appears committed to the 
provision of ‘premium airline’ services and it has publicly identified Australia and 
China as its key growth markets. It is also planning to increase flights to London 
in 2013.92 

339. Singapore Airlines’ subsidiary airlines - the low cost carriers Scoot and Tiger 
Airways and the regional carrier Silk Air – have also all entered and expanded 
their operations to Australia in recent years.93 

340. Etihad Airways stated in 2012 that it would continue to invest in its network, 
aircraft and infrastructure, expanding further in Asia and Africa. It has recently 
made equity investments in Air Seychelles, Air Berlin, Aer Lingus and Virgin 
Australia. It currently has a fleet of 65 aircraft with 92 more on firm order. Its 
future plans include being able to fly to over 100 destinations with a fleet of 150 
planes by 2020.94 

341. Qatar Airways operates daily non-stop flights from Melbourne to Doha and 
onwards to more than 100 destinations. In addition, Qatar operates three flights 
a week from Perth and proposed to increase this to a daily service in December 
2012. Qatar has made the Asia Pacific region a part of its growth strategy and it 
continues to expand in Europe. Qatar Airways currently has a modern fleet of 
110 aircraft, with a further 184 aircraft on order and is currently averaging 30% 
year on year growth (although this growth is projected to slow to 10% per annum 
from 2013).95 

342. Air China runs daily direct flights to Beijing from Sydney and four to five flights 
per week to Beijing (through Shanghai) from Sydney and Melbourne. Air China 
has begun deploying new, larger planes on some of their Australian routes. It is 
also adding flights and destinations in European and Asian markets. 

343. China Southern Airlines runs flights to Guangzhou (double-daily from Sydney 
and Melbourne, and three to four times a week from Perth and Brisbane), which 
connects to Asia and a number of points in Europe and North America. China 
Southern has just taken ownership of their fifth Airbus A380 and has ten Boeing 
787 Dreamliners on order. It has broad plans to add 20 flights per week out of 
Australia (55 up from 35) by the end of 2015.96 

                                                
92  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure E, page 7. 
93  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure E, pp. 8-10 and 103-108. 
94  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure E, pp. 11-21. 
95  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012, Annexure E, pp. 22-28. 
96  Qantas submitted that China Southern planned to expand from 35 to 110 flights per week 

(Qantas’ Submission dated 7 September 2012, Annexure E, page 38) out of Australia however 
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344. China Eastern Airlines runs daily flights to Shanghai from Sydney and 
Melbourne and has just started running two flights a week to Shanghai from 
Cairns. In December 2012, an additional two flights per week have been added 
to Sydney. 

345. China Airlines is a Taiwanese carrier operating flights from Taipei to Sydney and 
Brisbane. It commenced services between Brisbane - Auckland in January 2011 
and Sydney - Auckland in Oct 2012. 

Barriers to entry and expansion 

346. The main barriers to entry and expansion that are likely to be faced by airlines 
on the routes under consideration will involve: 

(a) regulatory restrictions on route participation and capacity; 

(b) access to airport slots and airside services; and 

(c) sunk costs to commence services on new routes at minimum efficient 
scale including non-recoverable aircraft and marketing expenses. 

347. The ACCC understands from market inquiries that the majority of the routes 
under consideration in this matter are not currently affected by regulatory 
constraints imposed in Air Services Agreements, as the agreements either have 
available capacity to be utilised by carriers and/or permit fifth freedom carriers to 
operate. Where particular capacity constraints apply, these are discussed in 
more detail in the analysis of individual markets below. 

348. Other practical barriers may prevent an airline from expanding or entering on the 
relevant routes in the short term. In particular, an airline will be required to 
negotiate airport slots at relevant airports. The ACCC’s market inquiries suggest 
that few of the airports relevant to this matter are currently slot constrained. 

349. When an airport is slot constrained, this may act to restrict the ability of an airline 
to increase services to the relevant routes (or require reallocation from other 
routes). However, in some cases, alternative airports in a city (for example, 
Emirates operates some services to London Gatwick, with London Heathrow 
generally considered to be slot constrained) and current investment in airport 
infrastructure are able to ease this potential barrier. Where relevant, this is 
discussed in more detail in the analysis of individual regions. 

350. Other requirements for entry and expansion, such as obtaining operating 
approval from airports and governments may also impact on the timeliness of 
entry. 

Coordinated effects 

351. Another potential source of competitive harm from the proposed conduct is that 
it may increase the risk of coordinated conduct among multiple airlines in a 
region or on a route. Coordinated conduct is essentially about airlines 

                                                                                                                                       
the ACCC considers that 110 frequencies between Australia and China refers to both inbound 
and outbound frequencies. See for example: http://www.ausbt.com.au/china-southern-keen-on-
qantas-or-virgin-australia-alliance. 

http://www.ausbt.com.au/china-southern-keen-on-qantas-or-virgin-australia-alliance
http://www.ausbt.com.au/china-southern-keen-on-qantas-or-virgin-australia-alliance
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recognising and accommodating their mutual interdependence (explicitly or 
tacitly) by not competing as aggressively as they otherwise would.97 

352. An airline alliance can increase the likelihood of coordinated conduct if it 
weakens the constraints on airlines in a region or on a route from successfully 
coordinating their pricing or capacity decisions for the purpose of increasing their 
joint profits. 

353.  A common strategy could be recognition by airlines to not compete aggressively 
on a route. 

354. In assessing whether the proposed conduct increases the risk of coordinated 
conduct, the ACCC has considered whether: 

(a) the markets under consideration have the characteristics that make them 
conducive to coordinated conduct; 

(b) there are characteristics of the markets that would undermine 
coordinated conduct (e.g. the presence of a maverick competitor or low 
barriers to entry and expansion); and 

(c) the alliance weakens the constraints on airlines in the market (or on the 
route) from successfully coordinating their pricing or capacity decisions. 

355. These factors are discussed in more detail below in the context of each 
particular region. 

Effect on competition for the supply of international air passenger 
transport services between Australia and the UK/Europe 

356. The Qantas and Emirates’ networks overlap with respect to international air 
passenger transport services on the following routes between Australia and the 
UK/Europe: 

 Sydney-London; 

 Melbourne-London; 

 Adelaide-London; 

 Brisbane-London; and 

 Perth-London. 

357. Qantas and Emirates also currently both operate services between Sydney-
Frankfurt and Melbourne-Frankfurt. However, Qantas has publicly stated these 
services will cease after the alliance is authorised (to enable a smooth transition 
for passengers to Emirates services to Frankfurt) or will otherwise cease by 15 
April 2013. 

358. According to data provided by BITRE, in the year ended 30 June 2012, a total of 
2,296,178 passengers flew between points in Australia and the UK. Of this 

                                                
97  That is, the airlines recognise that the decisions of one airline influences, and is influenced by, 

the decisions of other airlines. Knowing this, they are able to explicitly agree, or tacitly condition 
each other, to compete less aggressively in order to maximise their joint profits. 
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number 78% travelled for leisure and 10% travelled for business.98 The 
passengers on Sydney/Melbourne/Adelaide/Brisbane/Perth-UK accounted for 
98% of origin/destination passengers travelling Australia-UK. 

Carriers operating between Australia and the UK/Europe 

359. The length of the routes between Australia and the UK/Europe precludes 
commonly used commercial aircraft from flying the route on a non-stop basis. All 
passenger flights need to stop to refuel, change crew and service the aircraft. 
Typically, flights will stop at an intermediate point such as Asia or the Middle 
East.  

360. The routes between Australia and the UK/Europe are serviced by end-point 
carriers and mid-point carriers. End-point carriers are designated carriers of 
either Australia or the UK/Europe. Mid-point carriers are not designated carriers 
of Australia or the UK but offer services under sixth freedom rights from centrally 
located hubs. Typically, these are Asian or Middle Eastern designated carriers. 

361. The end-point carriers servicing the routes between Australia and the 
UK/Europe, via the Eastern Hemisphere, are Qantas, British Airways, Air New 
Zealand and Virgin Atlantic Airways. Previously Australia-UK/Europe has been 
serviced by other European carriers such as Lufthansa, Air France, KLM, 
Aeroflot and Alitalia. Austrian Airlines was the last European carrier to operate on 
routes between Australia and the UK/Europe, via the Eastern Hemisphere, and 
ceased services in 2007. 

362. The major mid-point carriers include Emirates (transiting via Dubai), Singapore 
Airlines (Singapore), Cathay Pacific (Hong Kong), Thai International 
(Bangkok),Malaysia Airlines (Kuala Lumpur), Etihad Airways (Abu Dhabi) and 
Qatar Airways (Doha). In 2009, Air Asia X became the first long haul low cost 
carrier to provide services between Australia and Europe. 

363. A mid-point carrier is able to carry passengers between Australia and Europe by 
combining any of the single sector flights between its hub and Australia with any 
of the single sector flights it operates between its hub and Europe. 

Submissions in relation to services between Australia and the UK/Europe 

364. The applicants submit that the alliance will not raise any competition concerns 
given the highly competitive nature of services between Australia and Europe. 
They note that the Australia to Europe route is characterised by a large number 
of carriers operating via various mid-points. The applicants identify the following 
competitors, and their expansion plans: 

 Singapore Airlines – has recently increased services from Singapore-
London from three to four and has added a second daily service from 
Melbourne-Singapore; 

                                                
98  For the purposes of this determination the ACCC has considered leisure passengers to 

incorporate those passengers with a purpose of travel of either ‘holiday’ or ‘visit friend or relative’. 
Business passengers incorporate those passengers with a purpose of travel of either ‘business’ 
or ‘convention’. The remaining passengers had a purpose of travel of ‘employment’, ‘education’, 
‘exhibition’, ‘not stated’ or ‘other’. 
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 Cathay Pacific – has increased frequencies on the Hong Kong-Sydney 
route from three to four. It has also recently ordered ten A350s and the 
applicants submit that these may be deployed in Australia; 

 Etihad Airways – will take delivery of ten A380 aircraft in late 2014 and 
has stated that it will use these between Sydney and London via Abu 
Dhabi. Recently increased capacity on Abu Dhabi-London services by 
replacing A340 aircraft with B777s;  

 Qatar Airways – has announced that it will increase flights from Perth to 
Doha from three per week to seven per week. Has also announced 
plans to expand services from four to five flights a day on the London-
Doha route; 

 China Southern Airlines – has stated that one of its key priorities is 
strategic transformation and internationalisation including a secured 
presence on routes between Australia and London. China Southern 
launched its Canton route services between Australia and London via 
Guangzhou in June 2012; and 

 Malaysia Airlines – deployed new A380 aircraft on the London-Kuala 
Lumpur route in June 2012. 

365. Virgin Australia submits that while it and other carriers will continue to vigorously 
compete with the applicants, there is a real risk that the alliance will further 
entrench the applicants’ already dominant position in the international market. 

366. British Airways submits that it is increasingly challenging for an international 
airline to operate services on long-haul routes between the United 
Kingdom/Europe and Australia due to the significant fixed costs involved in their 
operation. This is particularly the case for carriers such as British Airways that 
lack the cost advantages and significant network benefits enjoyed by the mid-
point carriers by reason of their geographic location. 

367. The Department of Infrastructure and Transport submits that combined with the 
range and frequency of connections available from these intermediate points to 
destinations in UK/Europe, it considers that airlines of intermediate counties will 
continue to provide significant competition. 

368. The ALAEA submits that the proposed conduct will result in the applicants 
accounting for 57% of passengers on some trunk routes, and will result in the 
markets moving from a currently unconcentrated level to a highly concentrated 
level post alliance. The ALAEA further submits that the proposed coordination 
will also result in consumers having a reduced choice of hub and increased 
fares. 

Passenger shares  

Australia-UK 

369. Table 6 below shows the origin/destination passenger shares of the applicants 
and other airlines over the last five years on routes between Australia and the 
UK. The data available for Australia-UK involves passenger card data, which is 
not available on a city-pair basis. In addition, in this region, the applicants both 
operate from the major gateway airports in Australia, as shown by the overlap 
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routes constituting 98% of Australia-UK origin/destination passenger traffic. For 
these reasons the ACCC has presented and examined Australia-UK passenger 
traffic data. 
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Table 6: Airline share (%) of total origin/destination passengers, Australia-UK, 
year to June99 
Airline 2008 2009 2010 2011 2012 

Qantas 30.2 29.6 25.6 26.6 25.5 

Jetstar Airways 2.3 2.6 2.7 2.7 2.6 

Emirates 18.3 17.8 20.2 19.4 21.1 

Qantas Group-Emirates 50.8 50.0 48.5 48.7 49.2 

Singapore Airlines 14.3 14.5 12.7 11.6 12.3 

Cathay Pacific Airways 5.8 6.4 6.3 6.2 5.9 

Malaysia Airlines 4.8 4.4 5.5 6.2 5.4 

Etihad Airways 2.2 2.9 4.9 4.3 5.0 

British Airways 6.0 6.2 5.9 5.7 4.9 

Virgin Atlantic 3.2 3.0 2.4 2.5 2.9 

Virgin Australia 0.6 1.0 1.4 1.6 2.0 

Air New Zealand 2.7 2.5 1.7 1.7 1.7 

Thai Airways International 2.6 2.0 2.3 1.9 1.6 

Qatar Airways 0.0 0.0 0.8 1.0 1.1 

Other 6.8 6.9 7.7 8.7 8.0 

Total (%) 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 2,373,763 2,289,623 2,336,111 2,327,546 2,296,178 

 
370. The data shows that, combined, the Qantas Group and Emirates would have 

had a share of 49.2% of total passenger traffic between Australia and the UK in 
the 2012 financial year, with at least 10 other major airlines also providing 
services on Australia-UK routes. 

371. The applicants submit that this relatively high combined share does not 
accurately reflect the real competitive dynamics at play or the structural features 
which would constrain them because: 

(a) the data does not properly reflect the impact of Qantas International’s 
capacity reductions effective from 24 March 2012 (when Qantas 
International halved its services between Australia and London to two 
daily services (daily Sydney-Singapore-London Heathrow and daily 
Melbourne-Singapore-London Heathrow); 

(b) to the extent share data is useful, it demonstrates that Qantas 
International’s share has been steadily declining; 

(c) the JSA between Qantas and BA will cease before Qantas commences 
services to Europe through Dubai. The dissolution of the JSA opens up 
opportunities for BA to engage with another carrier to offer new routings 
between Australia and Europe. For example, it has been reported that in 
response to the alliance, BA may enter into an alliance with a Chinese 
carrier, Qatar Airways or Cathay Pacific; 

(d) the applicants will clearly remain constrained by the growing number of 

                                                
99  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on passenger card data collected and compiled by the Department of Immigration and 
Citizenship (DIAC). 
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actual and potential competitors on all relevant routes; and 

(e) the future without the alliance involves Qantas International further 
reducing services to London. 

372. The ACCC has previously examined the supply of international air passenger 
services between Australia-UK and noted that the shares of mid-point carriers 
have increased over time at the expense of end-point carriers.100 The ACCC 
accepts that this trend has continued over the past five years. 

373. The ACCC notes that while Qantas’ passenger share continues to decline on 
Australia-UK routes, it nevertheless remains larger than all carriers other than 
Emirates by a considerable margin. The ACCC accepts that this share will 
decline further once the capacity reductions effective March 2012 are taken into 
account. 

374. The ACCC notes that the decline in passenger share for some carriers is a 
function of new capacity being added and new airlines entering the routes rather 
than a decline in the number of passengers served by that carrier. For example 
Singapore Airlines share has decreased 2% over the past five years (14.3 to 
12.3) however the number of services it operates between Australia and its hub 
in Singapore (which then can connect on to UK services) has increased from 87 
to 98. The following table outlines the number of frequencies that each player 
has operated between Australia and its hub location in the past five years based 
on the northern summer scheduling season for each year, as reported by the 
airlines to the Department of Infrastructure and Transport. 

Table 7: Weekly frequencies from Australia to midpoint hubs
101

 

Airline Hub 2008 2009 2010 2011 2012 

Singapore Singapore 87 87 92 92 98 

Qantas Singapore, Bangkok 52 52 52 45 44 

Emirates Dubai 63 63 70 70 70 

Etihad Abu Dhabi 21 21 21 21 24 

British Airways Singapore, Bangkok 14 14 14 14 7 

Qatar Doha 0 0 7 7 7 

China Southern Guangzhou 7 10 10 24 28 

Air China Beijing 10 11 12 15 14 

China Eastern Shanghai 7 9 7 14 14 

 
375. The number of carriers operating on points between Australia and the United 

Kingdom varies by city pairs. For example on routes between Sydney, 
Melbourne, Brisbane, Adelaide and Perth to London the following carriers 
operate one stop services: 

                                                
100  See: ACCC, Determination for applications A91195 and A91196 lodged by Qantas Airways 

Limited and British Airways plc (2010); ACCC, Determination for applications A91267 and 
A91268 lodged by Virgin Australia and Singapore Airlines (2011); ACCC, Determination for 
applications A91247 & A91248 lodged by Virgin Australia and Etihad, (2011). 

101  BITRE schedule of International Airlines Operated Flights and Seats, 2008 – 2011. 
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Table 8: One-stop Services offered from Australia to London
102

 

Sydney Melbourne Brisbane Perth  Adelaide 

Qantas  
(via Singapore 
23hrs) 

Emirates  
(via Dubai, 
23hrs) 

Qantas  
(via Singapore 
25hrs) 

Emirates  
(via Dubai 24hrs) 

Qantas  
(via Singapore 
25hrs) 

Emirates  
(via Dubai 25hrs) 

Qantas  
(via Singapore 
24hrs) 

Emirates  
(via Dubai 20hrs) 

Qantas  
(via Singapore 
27hrs) 

Emirates  
(via Dubai 24hrs) 

British Airways  
(via Singapore 
23hrs) 

Singapore 
Airlines  
(via Singapore 
23hrs) 

Virgin Atlantic 
(via Hong Kong 
23 hrs) 

Cathay Pacific 
(via Hong Kong 
24 hrs) 

Thai Airways 
(via Bangkok 
24hrs) 

Malaysia Airlines 
(via Kuala 
Lumpur 25hrs) 

Etihad  
(via Abu Dhabi 
25hrs) 

China Southern 
(via Guangzhou 
28hrs) 

Air China  
(via Beijing 
30hrs) 

Vietnam Airlines 
(via Ho Chi Minh 

Qatar (via Doha 
24 hrs) 

Singapore 
Airlines (via 
Singapore 24hrs) 

Etihad (via Abu 
Dhabi 24hrs) 

Cathay Pacific 
(via Hong Kong 
25hrs) 

Malaysia Airlines 
(via Kuala 
Lumpur 26hrs) 

China Southern 
(via Guangzhou 
27hrs) 

Thai Airways (via 
Bangkok 26hrs) 

China Eastern 
(via Shanghai 36 
hrs) 

Air China (via 
Beijing, 40hrs) 

Vietnam Airlines 
(via Ho Chi Minh 
30hrs) 

Cathay Pacific 
(via Hong Kong 
24hrs) 

Singapore 
Airlines (via 
Singapore  
25hrs) 

Malaysia Airlines 
(via Kuala 
Lumpur 26hrs) 

Thai Airways (via 
Bangkok, 26 hrs) 

Korean Air (via 
Seoul 42 hrs)  

 

Qatar (via Doha 
20hrs) 
Malaysia Airlines 
(via Kuala 
Lumpur 21hrs) 
Singapore 
Airlines (via 
Singapore 21hrs) 
Cathay Pacific 
(via Hong Kong 
23hrs) 
Thai Airways (via 
Bangkok, 29hrs) 
China Southern 
(via Guangzhou 
37hrs) 
South African 
Airlines (via 
Johannesburg 
39 hrs)  

Singapore 
Airlines (via 
Singapore 27hrs) 
Malaysia Airlines 
(via Kuala 
Lumpur 30hrs) 
 

                                                
102  Expedia website, www.expedia.com.au, flights departing 14 December 2012, accessed 6 

December 2012. 

http://www.expedia.com.au/
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30hrs) 

China Eastern 
(via Shanghai 
31hrs) 

United  
(via San 
Francisco 33hrs)  

Japan Airlines 
(via Tokyo, 
35hrs) 

Air Canada (via 
Vancouver 
35hrs) 

Korean Air (via 
Seoul 42hrs) 

Asiana (via 
Seoul 42hrs) 

 
Australia- Europe (excluding UK)  

376. The ACCC notes that it is possible for Australians to travel to Europe via various 
mid points. For example the table below outlines the airlines that offer one stop 
connections to Paris for travellers from Sydney, Melbourne, Brisbane, Perth and 
Adelaide.  
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Table 9: One-stop Services offered by single airlines from Australia to Paris
103

 

Sydney Melbourne Brisbane Perth  Adelaide 

Emirates (via 

Dubai 23hrs) 

Emirates (via 

Dubai 24hrs) 

Emirates (via 

Dubai 25hrs) 

Emirates (via 

Dubai 20hrs) 

Emirates (via 

Dubai 23hrs) 

Singapore 

Airlines (via 

Singapore, 

25hrs) 

Cathay Pacific 

(via Hong Kong, 

25 hrs) 

China Southern 

(via Guangzhou, 

28hrs) 

Malaysia Airlines 

(via Kuala 

Lumpur 25hrs) 

China Eastern 

(via Shanghai 

27hrs) 

Etihad (via Abu 

Dhabi 25hrs) 

Thai Airways (via 

Bangkok, 31hrs) 

Air China (via 

Beijing, 31hrs) 

Singapore 

Airlines (via 

Singapore 24hrs) 

Cathay Pacific 

(via Hong Kong 

25hrs) 

China Southern 

(via Guangzhou 

29hrs) 

Malaysia Airlines 

(via Kuala 

Lumpur 25hrs) 

Qatar (via Doha 

23hrs) 

Etihad (via Abu 

Dhabi 24hrs) 

Thai Airways (via 

Bangkok 26hrs) 

Air China (via 

Beijing 28hrs) 

 

Singapore 

Airlines (via 

Singapore, 

25hrs) 

Cathay Pacific 

(via Hong Kong, 

28 hrs) 

China Southern 

(via Guangzhou 

29hrs) 

 

Singapore 

Airlines (via 

Singapore, 

20hrs) 

Qatar (via Doha 

21hrs) 

Malaysia Airlines 

(via Kuala 

Lumpur 21hrs) 

Thai Airways (via 

Bangkok 29hrs) 

 

Singapore 

Airlines (via 

Singapore, 

28hrs) 

Malaysia Airlines 

(via Kuala 

Lumpur 25hrs) 

 

Note : In addition to these services, Qantas offers one stop Australia-Paris services under codeshare 
arrangements with Air France via Singapore. 

Competition assessment 

Unilateral effects 

377. The ACCC has examined the impact of the proposed conduct on Australia-
UK/Europe, having regard to the overlapping services of the applicants within 
this region. 

                                                
103  Source: www.expedia.com.au, flights departing 14 December 2012, accessed 6 December 2012.   
 

http://www.expedia.com.au/
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378. The alliance reduces the number of independently determined price/service 

offerings on Australia-UK/Europe routes by one. In relation to 
Sydney/Melbourne-London routes, this involves the loss of an alternative, one 
stop service. 

379. In relation to Australia-continental Europe, there is limited competition between 
the applicants in the future without the alliance, with Qantas operating only 
Sydney/Melbourne-Dubai-London Heathrow. The future without would involve 
Qantas requiring codeshare or interline partners to provide services 
London/Dubai-Europe meaning there is limited overlap between the carriers and 
a time disadvantage for using any future Qantas service via London. 

380. The ACCC considers that the applicants’ services from Australia to UK/Europe 
via Dubai will compete with services from many other airlines from Australia to 
UK/Europe via alternative hubs such as Singapore, Hong Kong and Abu Dhabi. 

381. Further, the alliance will face competition from a large number of established 
carriers with the ability and incentive to expand their operations in response to 
any attempt by the alliance to reduce or limit growth in capacity. 

382. In particular, Singapore Airlines and Etihad Airways, who each have separate 
alliances and ownership interests in Virgin Australia, have both demonstrated a 
commitment to provide and develop services to Australia and continue to expand 
the number of services which they operate between Australia and Europe/UK. 
The ACCC notes that Etihad Airways’ share has continued to increase over the 
past five years even as demand and capacity have increased on the routes. 
While Singapore Airlines’ share has declined in the past five years the number of 
services it operates continues to increase. 

383. The ACCC notes that a number of Chinese airlines have expanded services to 
Australia in the past five years, including China Southern Airlines (seven 
services per week to 28), China Eastern Airlines (seven services per week to 14) 
and Air China (seven services per week to 10). Each of these airlines operates 
to mid points in China which allows Australian passengers to connect to onwards 
flights to Europe. 

384. Additionally there are a number of other carriers providing services on Australia-
UK/Europe routes including Malaysia Airlines, Thai Airways and Qatar Airways 
who all have the ability to expand capacity between Australia and Europe. 

385. In terms of barriers to entry and expansion, in the short to medium term there is 
capacity available for an Australian designated airline to enter an Australia-
UK/Europe route or, depending on terms of the ASAs of other countries, to enter 
via a codeshare with another airline. The ACCC also considers that in the short 
to medium term there is available capacity for a number of foreign designated 
carriers to expand services between Australia and UK/Europe. One exception to 
this is Hong Kong designated carriers who currently utilise all the available 
frequencies between Australia and UK/Europe. 

386. The ACCC notes that there remains a restriction on capacity available to some 
countries in Europe, and that these may form a barrier to entry or expansion for 
some airlines. For example, the Australia-Italy ASA only allows for 7 services per 
week operated by the designated airlines of the countries, and 1000 seats of 
codeshare capacity on services operated by third country carriers. 
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387. As discussed previously, other practical barriers may prevent an airline from 
expanding or entering on the relevant routes in the short term. In particular, an 
airline will be required to negotiate airport slots at relevant airports. The ACCC’s 
market inquiries suggest that few of the airports relevant to this matter are 
currently constrained by airport slots in the short to medium term. The ACCC 
notes, however, that some European airports, as well as the airports in a number 
of midpoint destinations may become slot constrained in the future, and this may 
form a constraint on airlines expanding services. 

388. Overall, as a result of the strong competition the alliance faces on these routes, 
the ACCC considers that the alliance is unlikely to significantly increase the 
ability and incentive of Qantas and Emirates to unilaterally reduce or limit growth 
in capacity on routes between Australia and the UK/Europe. 

Coordinated effects 

389. In assessing whether the likelihood of coordinated effects is increased by the 
proposed conduct, the ACCC has had regard to the conditions for explicit and/or 
tacit coordination among airlines offering services between Australia and the 
UK/Europe. The ACCC considers that the following factors may increase the risk 
of coordination: 

(a) a number of the airlines operating in a variety of alliances including 
codeshares, marketing alliances and cross ownership; 

(b) transparently published fares and with marketed air fares for a single 
journey advertised and updated regularly, which make reaching an 
agreement and monitoring of breaches of coordinated conduct easier to 
detect; and 

(c) regular market interactions with airlines competing across a wide range 
of markets (which may facilitate the learning of behaviours and create 
the scope for retaliation). 

390. On the other hand, a number of factors existing on the Australia-UK/Europe 
routes are likely to reduce the potential for coordinated conduct, including: 

(a) a large number of airlines operating on the routes; 

(b) expansion commitments by incumbent airlines; 

(c) airlines having varying cost structures, motivations and incentives 
(particularly Middle Eastern and Asian carriers having lower cost 
structures than end point carriers); and 

(d) the presence of excess capacity on the routes. 

391. The ACCC does not consider that the proposed conduct has a material impact 
on the factors set out above. Taking these factors into account, the ACCC 
considers that the proposed conduct is unlikely to increase the risk of 
coordinated behaviour in the Australia-UK/Europe region. This is predominately 
due to the comparatively high number of airlines currently operating on the 
routes. 
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Conclusion on public detriments in the Australia-UK/Europe region 

392. The ACCC considers that the applicants’ services from Australia to UK/Europe 
via Dubai will compete with services from Australia to UK/Europe via alternative 
hubs such as Singapore, Hong Kong and Abu Dhabi. 

393. Further, the alliance will face competition from a large number of established 
carriers with the ability and incentive to expand their operations in response to 
any attempt by the alliance to reduce or limit growth in capacity. These include 
Singapore Airlines, Etihad Airways, Qatar Airways, China Southern Airlines, 
China Eastern Airlines and Air China. 

394. In light of this, the ACCC concludes that the proposed conduct is likely to result 
in minimal, if any, public detriment through its effect on competition on 
international air passenger transport services between Australia and the 
UK/Europe. 

Effect on competition for the supply of international air passenger 
transport services between Australia-Asia 

395. The Qantas and Emirates networks overlap with respect to international air 
passenger transport services on the following routes between Australia and Asia: 

 Melbourne-Singapore; 

 Brisbane-Singapore; and 

 Sydney-Bangkok. 

396. The ACCC notes that the applicants also have indirectly overlapping Melbourne-
Kuala Lumpur services. 

397. The applicants submit that the alliance will not raise any competition concerns in 
Asia because they will be constrained by other rivals operating direct and 
(closely substitutable) indirect services. 

International air passenger transport services between Australia and 
Singapore 

398. Singapore is a major aviation hub in southeast Asia, with numerous services 
between Singapore and most of Australia’s international ports. Singapore 
Changi Airport describes itself as the seventh busiest airport in the world. It 
serves more than 100 international airlines flying to over 220 destinations in over 
60 countries. Changi Airport handled more than 46 million passengers in 
2011.104 

399. According to data provided by BITRE, in the year ended 30 June 2012, between 
Australia and Singapore: 

 nine airlines flew 6,338,128 seats on seven routes, with the overlap 
routes comprising 44% of this capacity; 

                                                
104  Air Passenger Statistics, Changi Airport Group. Available at: 

http://www.changiairportgroup.com/cag/html/the-group/air_traffic_statistics.html (Last retrieved 
17 December 2012). 

http://www.changiairportgroup.com/cag/html/the-group/air_traffic_statistics.html
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 of total passenger traffic, 1,228,539 were origin/destination passengers, 
with the overlap routes comprising 39% of total origin/destination 
passenger traffic; and 

 of these origin/destination passengers, 59% travelled for leisure and 
25% travelled for business. 

Carriers operating between Australia and Singapore 

400. Table 10 below shows that Singapore Airlines and its related entities Scoot, 
SilkAir and Tiger have a significant presence on routes between Australia and 
Singapore. 

401. Qantas also operates a number of frequencies from a number of points in 
Australia. Emirates’ presence on routes between Australia and Singapore form 
one sector of a multi-sector journey between Melbourne or Brisbane and Dubai. 

402. Etihad is the other major carrier servicing these routes. It has increased its 
services from Brisbane to Singapore from three to seven flights per week as of 
February 2013. 

Table 10: Carriers from Australia to Singapore
105

 

Departure point Carriers Flights per week 

Sydney Qantas 
Singapore Airlines 
Scoot 

14 
28 
7 

Melbourne Qantas 
Emirates 
Singapore Airlines 

7 
7 
21 

Brisbane Qantas 
Emirates 
Singapore Airlines 
Etihad 

7 
7 
21 
3 

Perth Qantas 
Singapore Airlines 
Jetstar Asia 
Tiger 

14 
21-28 

7 
7 

Adelaide Qantas 
Singapore Airlines 

3 
10 

Darwin Jetstar Airways 
SilkAir 

3 
4 

Gold Coast Scoot 5 

 
Submissions in relation to services between Australia and Singapore 

403. The applicants submit that Emirates represents only 6.7% of total passenger 
traffic between Australia and Singapore. Assuming Qantas retains a similar point 
to point capacity once it shifts its A380 flying to Dubai, the alliance will result in 
the Qantas Group106 and Emirates having a combined share of 39.3% of all 
passengers travelling between Australia and Singapore. 

                                                
105  Singapore Market Profile, Tourism Australia: http://www.tourism.australia.com/en-

au/downloads/MarketProfiles2012_Singapore.pdf p. 8 (last retrieved 17 December 2012).
 

106
  While Jetstar Asia is not covered by the application for authorisation, the ACCC notes that it is a 

controlled entity of the Qantas Group, and separately may coordinate with Qantas Jetstar 

http://www.tourism.australia.com/en-au/downloads/MarketProfiles2012_Singapore.pdf
http://www.tourism.australia.com/en-au/downloads/MarketProfiles2012_Singapore.pdf
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404. The applicants submit that in relation to Australia-Singapore passenger services 
they will remain constrained by: 

 the main operator, Singapore Airlines, which is one of the world’s largest 
carriers, with the greatest penetration of any foreign carrier into 
Australia; 

 Etihad Airways, which currently operates three times a week between 
Brisbane and Singapore using a two-class configured Airbus A330 
aircraft and has increased to daily frequencies as of 1 February 2013;  

 Scoot, which operates services between Sydney and the Gold Coast to 
Singapore. The applicants submit that Scoot offers business class 
seating and may be considered substitutable for full service carriers on 
this route; 

 British Airways, which may codeshare on Qantas operated services 
between Singapore, Bangkok and Hong Kong, and Australian ports; 

 Malaysia Airlines, flying via Kuala Lumpur; 

 AirAsia X, flying via Kuala Lumpur; and 

 Tiger Airways, flying between Perth and Singapore.  

405. Qantas also submits that it is re-designing its Asian network, including focusing 
on flying to, rather than through, Singapore. Qantas states that this re-design will 
give it the ability to offer at least 42% more dedicated capacity to Singapore. 
Previously, Qantas would dedicate 60-80% of seats to/from Singapore to 
through traffic to Europe. Going forward, Qantas will be offering more seats in 
direct competition with Singapore Airlines. 

Passenger and capacity shares 

406. Table 11 below shows the origin/destination passenger shares of the applicants 
and other airlines over the last five years on routes between Australia and 
Singapore. 

                                                                                                                                       
Airways under authorisations A91314 & A91314. On this basis the ACCC considers that Jetstar 
Asia is unlikely to be a close competitor to the alliance, and has taken this into account in 
assessing the competitive effects of the proposed conduct.    
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Table 11: Airline share (%) of total origin/destination passengers, Australia-Singapore, 
year to June 

108
 

 

407. Table 11 shows that Qantas’ share of Australia-Singapore origin/destination 
traffic has fallen from 32.6% to 24.3% over the last five years, although this loss 
in passenger share has been nearly fully offset by the growth of Jetstar Airways 
and Jetstar Asia. Emirates has increased its passenger share during this period, 
while Singapore Airlines has experienced a small decline in its passenger share. 

408. Given that Singapore is a significant hub for air passenger transport services to 
points in Europe and other points in Asia, the ACCC has also considered airline 
capacity data, which takes into account passengers who have commenced their 
journey before Australia or Singapore and continue their journey on beyond 
Australia or Singapore. Table 12 below shows changes in the capacity shares of 
the applicants and other airlines over the last three years on routes between 
Australia and Singapore. 

                                                
107  As Qantas owns 49% of Jetstar Asia, coordination involving Jetstar Asia is not covered by the 

authorisation. 
108  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

and sourced from passenger card data collected and compiled by the Department of Immigration 
and Citizenship (DIAC). 

Airline 2008 2009 2010 2011 2012 

Qantas 32.6 27.6 25.4 25.8 24.3 

Emirates 1.4 3.2 6.9 7.5 6.7 

Jetstar Airways 1.3 6.4 8.9 6.4 5.6 

Jetstar Asia
107

 0.0 0.0 0.0 2.2 2.8 

Qantas Group-Emirates 35.3 37.2 41.2 41.9 39.4 

Singapore Airlines 52.5 52.8 49.4 47.7 49.2 

Tiger Airways 6.3 4.8 4.3 3.9 3.7 

Etihad 1.2 0.9 0.5 0.6 0.9 

Other 4.6 4.2 4.6 6.0 6.8 

Total (%) 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 1,024.3 1,023.7 1,092.3 1,197.3 1,228.5 
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Table 12: Airline share (%) of total capacity, seats flown Australia-Singapore, year to 
June

109
 

Airline 2010 2011 2012 

Singapore Airlines 52.0 51.8 50.8 

Scoot 0.0 0.0 0.5 

Silk Air 0.0 0.0 0.2 

Tiger Airways 2.0 2.1 2.2 

Singapore Airlines Group 54.0 53.9 53.7 

Qantas Airways 26.2 26.3 26.0 

Jetstar Airways 6.9 6.0 5.9 

Jetstar Asia
110

 0.0 1.4 2.1 

Emirates 8.8 8.5 8.2 

Qantas Group-Emirates 41.9 42.2 42.2 

British Airways 2.5 2.5 2.9 

Etihad 1.4 1.4 1.3 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 5,927 6,086 6,338 

Note: This data includes all seats flown between Australia and Singapore. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

409. Together, tables 11 and 12 demonstrate that Singapore is a significant hub for 
travel between Australia and the UK/Europe or other points in Asia. In the year to 
30 June 2012, of the 6,338,128 seats flown between Australia and Singapore, 
1,228,539 were occupied by origin/destination passengers. 

Overlapping routes 

Melbourne-Singapore 

410. According to data provided by BITRE, in the year ended 30 June 2012, between 
Melbourne and Singapore : 

                                                
109  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on airline supplied data. 
110  As Qantas owns 49% of Jetstar Asia, coordination involving Jetstar Asia is not covered by the 

authorisation. 
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 four airlines flew 1,549,439 seats on this route (25% of total Australia-
Singapore seats);  

 of total passenger traffic, 305,184 were origin/destination passengers 
(25% of total Australia-Singapore origin/destination passengers); and 

 of these origin/destination passengers, 58% travelled for leisure and 
25% travelled for business. 

411. Table 13 below shows changes in the passenger shares of the applicants and 
other airlines over the last five years between Melbourne and Singapore. 

Table 13: Airline share (%) of total origin/destination passengers on Melbourne-
Singapore services, year to June 

111
 

Airline 2008 2009 2010 2011 2012 

Qantas 31.0 25.0 19.0 18.0 18.0 

Emirates 4.0 10.0 20.0 20.0 16.0 

Jetstar Airways 0.0 0.0 0.0 8.0 14.0 

Qantas Group-Emirates 35.0 35.0 39.0 46.0 48.0 

Singapore Airlines 62.0 62.0 56.0 49.0 47.0 

Other 3.0 3.0 5.0 5.0 5.0 

Total (%) 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 207.1 216.8 250.8 297.6 305.2 

 
412. Table 13 shows that over the past five years, Qantas’ passenger share has 

decreased from 31% to 18% although the Qantas Group passenger share has 
increased to 32% overall, due to the entry of Jetstar Airways. Emirates has 
increased its passenger share from 4% to 16% during this period, while 
Singapore Airlines has experienced declining passenger share from 62% to 
47%. 

413. Table 14 below shows changes in the capacity shares of the applicants and 
Singapore Airlines between Melbourne and Singapore over the last three years. 

                                                
111  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on passenger card data collected and compiled by the Department of Immigration and 
Citizenship (DIAC). 
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Table 14: Airline share (%) of total capacity, seats flown Melbourne-Singapore, year to 
June

112
 

Airline 2010 2011 2012 

Qantas 20.6 19.8 20.9 

Jetstar Airways  0.0 8.0 14.1 

Emirates 20.3 17.6 16.7 

Qantas Group-Emirates 40.9 44.4 51.7 

Singapore Airlines 59.1 54.6 48.3 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 1,289 1,463 1,549 
Note: This data includes all seats flown between Melbourne and Singapore. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

414. Table 14 demonstrates that the combined Qantas Group and Emirates had a 
51.7% share of total seat capacity on the route in 2012. This share has 
increased from 40.9% in 2010 due to the growth in Jetstar Airways capacity over 
this time. 

Brisbane-Singapore 

415. According to data provided by BITRE, in the year ended 30 June 2012, between 
Brisbane and Singapore: 

 four airlines flew 1,193,750 seats on this route (19% of total Australia-
Singapore seats); 

 of total traffic, 170,538 were origin/destination passengers (14% of total 
Australia-Singapore origin/destination passengers); and 

 of these origin/destination passengers, 61% travelled for leisure and 
21% travelled for business. 

416. Table 15 below shows changes in the passenger shares of the applicants and 
other airlines over the last five years between Brisbane and Singapore. 

Table 15: Airline share (%) of total origin/destination passengers on Brisbane-
Singapore services, year to June

113
 

Airline 2008 2009 2010 2011 2012 

Qantas 30.0 25.0 23.0 21.0 21.0 

Emirates 3.0 8.0 16.0 19.0 19.0 

Qantas Group-Emirates 33.0 33.0 39.0 40.0 40.0 

Singapore Airlines 56.0 59.0 55.0 52.0 50.0 

Etihad 8.0 6.0 3.0 5.0 7.0 

Other 3.0 2.0 3.0 3.0 3.0 

Total (%) 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 145.9 146.0 146.0 157.3 170.5 

 
                                                
 
113  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on passenger card data collected and compiled by the Department of Immigration and 
Citizenship (DIAC). 
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417. Table 15 shows that over the past five years, Qantas’ passenger share dropped 
from 30% to 21% while Emirates’ grew from 3% to 19%. Singapore Airlines has 
also experienced declining passenger shares over this time (from 56% to 50%). 
Etihad’s passenger share decreased during 2008-2010 but has grown to 7% 
since that time. 

418. Table 16 below shows changes in the capacity shares of the applicants and 
other airlines between Brisbane and Singapore over the last three years. Table 
16 demonstrates that each airline’s share of total capacity has been relatively 
stable over this time although total capacity has moderately increased. 

Table 16: Airline share (%) of total capacity, seats flown Brisbane-Singapore, year to 
June

114
 

Airline 2010 2011 2012 

Emirates 22.7 22.6 21.9 

Qantas 19.1 19.6 20.2 

Qantas Group-Emirates 41.8 42.2 42.1 

Singapore Airlines 50.9 50.7 51.0 

Etihad 7.2 7.2 6.9 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 1,135 1,146 1,194 

Note: This data includes all seats flown between Brisbane and Singapore. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

Competition assessment  

Unilateral effects 

419. The ACCC has examined the impact of the proposed conduct on the two 
Australia-Singapore routes on which the parties overlap: Melbourne-Singapore 
and Brisbane-Singapore. 

420. On the Melbourne-Singapore route, the alliance reduces the number of 
independently determined price/service offerings from three to two (i.e. the 
alliance, on one hand, and Singapore Airlines, on the other). On the Brisbane-
Singapore route, the alliance reduces the number of independent operators from 
four to three (i.e. the alliance, Singapore Airlines and Etihad). 

421. The ACCC is of the view that Singapore Airlines is the key competitive constraint 
on the alliance on both routes. Since Singapore Airlines is the main or only 
alternative to the alliance on these routes, the ACCC has considered whether it 
is likely that any competitive response by Singapore Airlines will be sufficient to 
make a unilateral reduction or limitation of capacity unprofitable for the alliance. 
This depends on Singapore Airline’s ability and incentive to compete with the 
alliance. 

422. The ACCC considers that Singapore Airlines has the ability and incentive to 
compete aggressively with the alliance in order to maximise passenger traffic to 
Singapore and ensure Singapore’s continued viability as a key aviation hub in 
the region. This is reflected in the Singapore Airlines half year investor 
presentation dated 5 November 2012 which shows that its connections have 
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grown from five points and 92 frequencies per week in 2010 to seven points and 
124 weekly frequencies per week in 2012. 

423. This is also consistent with Qantas’ submissions which state that ‘as Singapore’s 
home carrier, Singapore Airlines has a strong incentive to compete aggressively 
against the Qantas Group and Emirates. Qantas submits that it is in Singapore 
Airlines’ direct interest to promote Singapore as a mid point hub’.115 

424. The ACCC also considers that the re-design of Qantas’ Asian network (in the 
future, with or without the proposed conduct) is likely to incentivise it to compete 
strongly with Singapore Airlines. In this regard, the ACCC notes Qantas’ publicly 
stated commitment to increase dedicated capacity to Singapore by at least 42% 
per week.  

425. On the Brisbane-Singapore route, the ACCC also notes that Etihad Airways has 
increased its services from three flights per week to daily frequencies from 
February 2013. 

426. The ACCC also considers that any reduction or limitation of growth in capacity 
will affect the alliance’s ability to compete for passengers travelling beyond 
Singapore to other points in Asia (discussed below) or to UK/Europe (discussed 
previously). The ACCC considers that competition for these passengers will 
constrain the alliance’s capacity decisions on the Melbourne-Singapore and 
Brisbane-Singapore routes. That is, it makes it less likely that reducing or liming 
growth in capacity on the route will be profitable for the alliance. 

427. Finally, the ACCC notes that Australia and Singapore operate an ‘open skies’ air 
services arrangement, meaning that Australian and Singaporean designated 
airlines are able to determine their own capacity and frequencies between the 
two countries. Both countries also take a liberalised approach to allowing third 
country carriers to compete with designated national carriers which means that 
carriers such as Etihad, Qatar, the Chinese carriers and low cost carriers 
operating in Asia all have the (regulatory) ability to start operating services 
between the two countries. 

428. For these reasons, the ACCC considers that the proposed conduct is unlikely to 
significantly increase the ability and incentive of Qantas and Emirates to 
unilaterally reduce or limit growth in capacity on routes between Australia and 
Singapore. 

Coordinated effects 

429. The tables presented earlier show that Qantas, Emirates and Singapore Airlines 
supply the vast majority of capacity flown on the Melbourne-Singapore and 
Brisbane-Singapore routes. It is arguable that this creates a strong incentive for 
the alliance and Singapore Airlines to co-ordinate their conduct. To the extent 
that coordination is likely, the ACCC considers that it would occur through a 
common strategy to limit growth in capacity. 

430. There are a number of factors which make the two overlap routes conducive to 
coordination, including a small number of airlines operating on each route, and 
transparency of price and capacity. 

                                                
115  Qantas Airways Limited, 30 November 2012 submission, p. 8. 
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431. However, there also are a number of factors that mitigate the risk of coordinated 
conduct, including: 

 the strong incentive on Singapore Airlines to compete aggressively 
against the alliance in order to expand and promote Singapore as a 
midpoint hub, rather than engage in any coordinated conduct that would 
restrict capacity or increase fares; 

 the additional capacity being introduced on the Australia-Singapore 
routes, including by Singapore Airlines; and 

 the different business models and cost bases of the competing airlines 
on the routes. 

432. The key issue is whether the proposed conduct weakens current constraints on 
airlines successfully coordinating their price or capacity decisions on overlap 
routes. To the extent that Emirates currently acts to impede successful 
coordination between Qantas and Singapore Airlines, the alliance, by removing 
that impediment, will increase the likelihood of successful coordination in the 
future. 

433. The ACCC considers that it is unlikely that Emirates is currently an important 
source of disruption to coordination. The ACCC considers that Singapore 
Airlines’ commitment to grow capacity and strong incentives to compete 
aggressively to secure more Singapore destination traffic are key sources of 
disruption to coordination and these are unchanged by the proposed conduct. 

434. On balance, the ACCC considers that the proposed conduct is unlikely to 
significantly increase the risk of coordinated behaviour on the Melbourne-
Singapore and Brisbane-Singapore routes. 

Conclusion on public detriments on Australia-Singapore routes 

435. The ACCC concludes that the proposed conduct is likely to result in minimal, if 
any, public detriment through its effect on competition on international air 
passenger transport services between Australia and Singapore. 

International air passenger transport services between Australia and Thailand 

436. Bangkok Suvarnabhumi Airport handled 47.9 million passengers in 2011 and 
served 96 airlines.116 The airport is a hub for Thai Airways and Bangkok Airways. 

437. According to data provided by BITRE, in the year ended 30 June 2012, between 
Australia and Thailand: 

 five airlines flew 2,003,399 seats on this route with the overlap route 
comprising 54% of this capacity;  

 of total traffic, 1,363,415 were origin/destination passengers; and 

 of these origin/destination passengers, 85% travelled for leisure and 7% 
travelled for business. 

                                                
116  Suvarnabhumi International Bangkok Airport, Bangkok Airport: http://www.bangkokairport.net/ 

(last retrieved 17 December 2012).  

http://www.bangkokairport.net/


 

92 
 

438. Table 17 below shows changes in the passenger shares of the applicants and 
other airlines over the last five years on routes between Australia and Thailand. 

Table 17: Airline share (%) of total origin/destination passengers on Australia-Thailand 
services, year to June

117
 

Airline 2008 2009 2010 2011 2012 

Qantas 6.3 5.8 4.3 4.5 5.6 

Jetstar Airways 13.3 15.1 15.6 15.0 14.0 

Emirates 0.7 2.7 2.8 3.0 3.0 

Qantas Group-Emirates 20.3 23.5 22.7 22.5 22.6 

Thai Airways International 54.6 49.5 44.1 37.8 39.9 

Singapore Airlines 11.7 12.6 9.8 9.3 10.8 

Air Asia X 0.7 2.9 7.2 6.7 5.9 

Malaysia Airlines 2.8 2.7 3.2 4.4 5.5 

Strategic Aviation 0.0 0.0 0.0 2.4 4.3 

Virgin Australia 0.0 0.1 1.6 3.1 3.6 

Other 9.8 8.8 11.3 13.7 7.4 

Total (%) 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 990.7 932.5 1,038 1,165 1,363 

 
439. Table 17 shows that Thai Airways has been experiencing declining passenger 

share over the past five years while the Qantas Group and Emirates have 
experienced relatively stable passenger shares. The Australia-Thailand routes 
have seen a number of new entrants over recent years, including Virgin 
Australia, Air Asia X and Strategic Aviation (which exited the route during the 
2012 financial year). 

Bangkok-Sydney 

440. According to data provided by BITRE, in the year ended 30 June 2012, between 
Bangkok and Sydney five airlines flew 1,083,913 seats on this route, accounting 
for 54% of total Australia-Thailand capacity. 

                                                
117  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on passenger card data collected and compiled by the Department of Immigration and 
Citizenship (DIAC). 
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Table 18: Airline share (%) of total capacity, seats flown between Sydney and Bangkok, 
year to June

118
 

Airline 2010 2011 2012 

Qantas 10 11 12 

Emirates 12 12 13 

Jetstar Airways 4 4 5 

Qantas Group-Emirates 26 28 30 

Thai Airways 63 61 62 

British Airways
1 

11 11 8 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 1,390 1,245 1,114 
1 – British airways ceased operating this route in FY2012. 

Note: This data includes all seats flown between Sydney and Bangkok. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

 

441. Table 18 above demonstrates that the capacity share of the operating carriers 
has been relatively stable over the last three years. 

Submissions in relation to services between Australia and Thailand 

442. The applicants submit that for services between Australia and Thailand, Qantas 
and Emirates will remain constrained by: 

 Thai Airways, described by the applicants as ‘the main operator’ on the 
route; 

 Singapore Airlines, flying via Singapore; 

 Malaysia Airlines, flying via Kuala Lumpur; 

 Cathay Pacific, flying via Hong Kong; and 

 Tiger Airways, flying via Singapore. 

443. Qantas submits that, following its revised international schedule released 4 
October 2012, and the termination of the JSA with British Airways, Qantas will 
offer 26% more seats dedicated for point to point passengers, enabling greater 
competition with Thai Airways. 

444. The International Air Services Commission, in a decision released on 26 March 
2013, noted that: 

It is not clear to the Commission how an increase of as much as 26% in weekly dedicated 
capacity can be achieved simply by displacing connecting traffic on the route, especially as 
some passengers will continue to connect with flights to and from Europe on other airlines. 
Notwithstanding this, the Commission accepts that there will be some increase in the 
number of seats available for Australia-Thailand passengers. 

                                                
118  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on airline supplied data. 
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Competition assessment  

Unilateral effects 

445. The ACCC has examined the impact of the proposed conduct on the Sydney-
Bangkok route on which the parties overlap. 

446. On the Sydney-Bangkok route, the alliance reduces the number of 
independently determined price/service offerings from three to two (i.e. the 
alliance, on one hand, and Thai Airways, on the other). 

447. The ACCC is of the view that Thai Airways is the key competitive constraint on 
the alliance on this route. Since Thai Airways is the main alternative to the 
alliance on this route, the ACCC has considered whether it is likely that any 
competitive response by Thai Airways will not be sufficient to make a unilateral 
reduction or limitation of capacity unprofitable for the alliance. This depends on 
Thai Airway’s ability and incentive to compete with the alliance. The ACCC notes 
there is currently no additional capacity for Australian designated carriers under 
the Australia-Thailand Air Services Agreement, which limits the ability of other 
Australian designated carriers to provide a competitive response to the alliance. 
The ACCC notes that this may change in the near future.119 

448. The ACCC accepts that the re-design of Qantas’ Asian network is likely to 
incentivise it to compete strongly with Thai Airways. In this regard, the ACCC 
notes Qantas’ publicly stated commitment to increase its weekly dedicated 
capacity to Bangkok. 

449. In addition, any reduction or limitation of capacity will affect the alliance’s ability 
to compete for passengers travelling beyond Bangkok to other points in Asia or 
to the UK/Europe. The ACCC considers that competition for these passengers 
will constrain the alliance in setting capacity on the Sydney-Bangkok route. 

450. For these reasons, the ACCC considers that the proposed conduct is unlikely to 
significantly increase the ability and incentive of Qantas and Emirates to 
unilaterally reduce or limit growth in capacity on routes between Australia and 
Thailand. 

Coordinated effects 

451. As noted above, combined, Qantas and Emirates and Thai Airways supply 92% 
of the capacity on the Sydney-Bangkok route. It is arguable that this creates a 
strong incentive for the alliance and Thai Airways to co-ordinate their conduct. To 
the extent that coordination is likely, the ACCC considers that it would occur 
through a common strategy to limit growth in capacity. 

452. There are a number of factors which make the Sydney-Bangkok route conducive 
to coordination, including a small number of airlines operating on the routes, and 
transparency of price and capacity. 

453. However, there also are a number of factors that mitigate the risk of coordinated 
conduct, including: 

                                                
119

 The Department of Infrastructure and Transport’s Register of Available Capacity (available 
at www.infrastructure.gov.au) advises that: “New capacity entitlements were negotiated on 7 
November 2012. These will not come into effect until the domestic processes of each country 
are completed. 

http://www.infrastructure.gov.au/
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 the additional dedicated capacity being introduced on the Sydney-
Bangkok route. As noted above, Qantas has publicly committed to 
increasing weekly capacity on the route; and 

 the different cost bases of the competing airlines on the route. In this 
regard the ACCC notes that Thai Airways appears to have significantly 
lower operating costs than Qantas120 and different motives and 
incentives. 

454. The key question is whether the proposed conduct weakens current constraints 
on airlines successfully coordinating their price or capacity decisions on the 
Sydney-Bangkok route. The ACCC considers that it is unlikely that Emirates is 
an important source of disruption to coordination on the route and, on that basis, 
considers that the alliance is unlikely to significantly increase the risk of 
coordinated behaviour on the Sydney-Bangkok route. 

Conclusion on public detriments on Australia-Thailand routes 

455. The ACCC concludes that the proposed conduct is likely to result in minimal, if 
any, public detriment through its effect on competition on international air 
passenger transport services between Australia and Thailand. 

International air passenger transport services between Australia and Malaysia 

456. The ACCC notes that the applicants also have indirectly overlapping Melbourne-
Kuala Lumpur services. Emirates operates a daily direct service, with Qantas 
offering a daily indirect service via Singapore, with the Singapore-Kuala Lumpur 
leg operated by Jetstar Asia.121 

457. According to data provided by BITRE, in the year ended 30 June 2012, between 
Australia and Malaysia: 

 three airlines flew 2,633,019 seats on six routes; 

 of total traffic, 1,036,210 were origin/destination passengers; and 

 of these origin/destination passengers, 73% travelled for leisure and 
12% travelled for business. 

458. In 2012, 352,740 origin/destination passengers travelled between Melbourne 
and Malaysia, out of the 1,036,210 origin/destination passengers that travelled 
Australia to Malaysia. Of these 352,740 passengers, 14% travelled with 
Emirates and 5% travelled with either Qantas or Jetstar Asia. By comparison, 
39% of passengers travelled Air Asia X and 31% travelled Malaysia Airlines. 

459. Due to the differing nature of the services offered by the applicants on this route, 
the presence of other carriers and the relatively small passenger share of the 
Qantas Group, the ACCC considers the potential for anti-competitive harm on 
this route to be very low and therefore the proposed conduct is not likely to result 
in public detriment. Accordingly, it is not considered further in this determination. 

                                                
120

  See, for example, Oxford Economics Explaining Dubai’s Aviation Model, June 2011, 48-50. This 
report was provided to the ACCC by the applicants and is available on the ACCC’s public 
register at www.accc.gov.au. 

121
  As Qantas owns 49% of Jetstar Asia, coordination involving Jetstar Asia is not covered by the 

authorisation. 
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Effect on competition on routes between Australia and other 
points in Asia via Singapore and Bangkok  

460. As noted above, Singapore Changi Airport and Bangkok Suvarnabhumi Airport 
are important hubs for services between Australia and other points in Asia.122 As 
a result, the ACCC has had regard to whether the proposed conduct could have 
an effect on competition in the supply of international air passenger transport 
services for the following routes: 

 Melbourne/Brisbane and other points in Asia via Singapore; and 

 Sydney and other points in Asia via Bangkok. 

461. The ACCC notes that there are a range of alternative hubs and airlines available 
to consumers wishing to travel between Sydney/Brisbane/Melbourne and other 
points in Asia. By way of example, there are currently no direct services between 
Australia and India, with indirect services provided via Asian hubs with varying 
travel times. The shortest travel times available to passengers seeking to travel 
Sydney-Mumbai have the options of travelling via: 

 Singapore (with Singapore Airlines or Qantas/Jet Airways) with a travel 
time from 17.5 hours; 

 Bangkok (with Thai Airways) with a travel time from 17.5 hours;  

 Hong Kong (with Cathay Pacific) with a travel time from 18.3 hours; or 

 Kuala Lumpur (with Malaysia Airlines) with a travel time from 19 hours. 

462. The ACCC considers that the available alternative airlines for travel between 
Australia and other points in Asia will constrain Qantas and Emirates from 
reducing or limiting growth in capacity on routes via Singapore and Bangkok. 

Conclusion on public detriments in the Australia-Asia region 

463. The ACCC notes that the proposed conduct brings together two of the three 
major carriers on routes between Brisbane-Singapore, Melbourne-Singapore, 
and Sydney-Bangkok. 

464. However, the ACCC considers that in the future with or without the proposed 
conduct Qantas is likely to improve its services to Asia (for example, through 
scheduling that allows for more convenient travel on to other Asian destinations 
rather than for convenience of arrival times in Europe) and compete more 
effectively in that region. 

465. Additionally, the ACCC considers that Qantas and Emirates will remain 
constrained by competition for passengers travelling on to Europe and other 
Asian destinations through these hubs. 

                                                
122  These airports are also important hubs for travellers on Australia-UK/Europe routes. The ACCC 

considers the alliance on the Melbourne/Brisbane-Singapore routes and Sydney-Bangkok route 
is unlikely to cause material public detriment on Australia-UK/Europe for the reasons outlined in 
the UK/Europe section of this determination. 
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466. On this basis, the ACCC concludes that the proposed conduct is likely to result 
in minimal, if any, public detriments through its effect on competition in the 
Australia-Asia region.  

Effect on competition for the supply of international air passenger 
transport services between Australia and New Zealand 

467. The Qantas and Emirates networks overlap with respect to international air 
passenger transport services on the following routes between Australia and New 
Zealand (the trans-Tasman): 

 Sydney – Auckland; 

 Melbourne – Auckland; 

 Brisbane – Auckland; and 

 Sydney – Christchurch. 

468. According to data provided by BITRE, in the year ended 30 June 2012, between 
Australia and New Zealand: 

 eight airlines flew 8,096,103 seats with the overlap routes accounting for 
approximately 65% of this capacity;  

 of total traffic, 4,622,551 were origin/destination passengers; and 

 of these origin/destination passengers, 73% travelled for leisure and 
12% travelled for business. 

Carriers operating on the trans-Tasman  

469. The Qantas Group operates services on a large number of routes across the 
trans-Tasman. Qantas operates services between: 

(a) Sydney/Melbourne/Brisbane and Auckland; 

(b) Sydney/Melbourne and Wellington; 

(c) Sydney/Melbourne and Queenstown; and 

(d) Sydney and Christchurch. 

470. Jetstar Airways operates services between: 

(a) Gold Coast and Auckland; and 

(b) Brisbane/Gold Coast/Melbourne and Christchurch.123 

471. Emirates operates on the trans-Tasman as a fifth freedom carrier, with services 
from Dubai-Sydney/Melbourne/Brisbane-Auckland and from Dubai-Bangkok-
Sydney-Christchurch. Emirates operates its trans-Tasman services in the 
scheduling window that currently exists around its Australia-Dubai services. 

                                                
123  However, Christchurch Airport has clarified that Jetstar’s Brisbane-Christchurch services ceased 

in March 2012, and Jetstar’s Christchurch-Sydney service has been omitted. 
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Emirates submits that this scheduling window constrains its ability to add further 
capacity on the trans-Tasman and limits its ability to add new trans-Tasman 
routes, since its wide bodied aircraft cannot land at other airports in New 
Zealand, including Wellington Airport. 

472. The other carriers operating on the trans-Tasman are Air New Zealand and 
Virgin Australia (as Single Aviation Market airlines), and LAN Airlines (LAN) and 
China Airlines (as fifth freedom carriers). 

473. Virgin Australia and Air New Zealand operate on the trans-Tasman under a 
revenue sharing alliance authorised by the ACCC.124 Air New Zealand also has 
an 18.49% shareholding in Virgin Australia. With these arrangements in place, 
the ACCC has treated Virgin Australia and Air New Zealand as a single entity for 
the purpose of its competition assessment on the trans-Tasman. 

474. China Airlines operates three weekly A330-300 services from Taipei-Brisbane-
Auckland. It also began operating four weekly A330-300 services from Taipei-
Sydney-Auckland in October 2012 (and therefore is not represented in the data 
for the Sydney-Auckland route set out below which is for the year ended 30 June 
2012). The ACCC understands that China Airlines operates its trans-Tasman 
services in the scheduling window around its services between Australia and 
Taipei. 

475. LAN operates six weekly A340-300 services between Sydney and Auckland. 
These flights are an extension of LAN’s services between Santiago and 
Auckland. 

476. Qantas offers codeshare services on the LAN operated flights to Santiago via 
Auckland and also for destinations beyond Santiago in South America. LAN 
Airlines also codeshares on Qantas’ three return services per week to 
Santiago.125 The ACCC does not consider that these arrangements act to 
significantly limit competition between the carriers on the trans-Tasman because 
(from Qantas’ perspective) they are focused on providing services to South 
America. 

477. The ACCC notes that the decision for a fifth freedom carrier to operate services 
on the trans-Tasman as an extension of its international services to Australia is 
typically opportunistic and linked to the carrier’s broader network considerations. 
One consequence of this is that, just as it may be opportunistic for a fifth 
freedom carrier to enter a Trans-Tasman route, it equally may be opportunistic to 
exit the route in response to a change in demand or supply conditions elsewhere 
in a fifth freedom carrier’s network. This explains the pattern of entry and exit by 
fifth freedom carriers on the trans-Tasman over the last decade. 

Submissions in relation to services on the trans-Tasman 

478. The applicants submit that there will be no adverse effect on competition on the 
trans-Tasman routes, given the excess capacity on these routes (with the 
average load factor currently at approximately 75%). 

                                                
124  ACCC Determination for applications A91227 and A91228 lodged by Virgin Australia and Air 

New Zealand (2010). 
125  Qantas, Qantas Launches Santiago Flights, http://www.qantas.com.au/travel/airlines/media-

releases/mar-2012/5380/global/en (Last retrieved 18 December 2012). 

http://www.qantas.com.au/travel/airlines/media-releases/mar-2012/5380/global/en
http://www.qantas.com.au/travel/airlines/media-releases/mar-2012/5380/global/en
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479. The applicants also submit that, on the trans-Tasman, they will remain 
constrained by: 

(a) Virgin Australia and Air New Zealand; 

(b) other fifth freedom carriers, including LAN Chile and China Airlines; and 

(c) the prospect of new entry, including by Etihad and Qatar Airways. 

480. The applicants submit that Emirates currently has an 8.8% share of total trans-
Tasman passengers and that it is constrained from expanding due to its 
scheduling windows for long haul flights from Australia, and the limited airports 
at which Emirates can operate its wide bodied aircraft in New Zealand. 

481. The applicants consider that the conditions on the trans-Tasman are not 
conducive to coordinated behaviour due to: 

(a) the highly competitive nature of the global aviation industry; 

(b) low barriers to entry and expansion; and 

(c) substantial excess capacity across the trans-Tasman routes, which will 

be preserved under the capacity commitment proposed by the parties 

(discussed further below). 

482. Air New Zealand submits that authorisation of two competitors to cooperate on 
price and capacity may have some public detriments, and the ACCC should 
balance these against the benefits, looking closely at the impact on the trans-
Tasman market. 

483. Jumpjet submits that the alliance will result in public detriment on the trans-
Tasman. Jumpjet considers that the increased use of high capacity Airbus A380 
aircraft will result in a reduction in the number of scheduled flights. Jumpjet is 
concerned that the alliance will enable Emirates to gain further market share 
from existing carriers on the trans-Tasman. Jumpjet predicts the closure of an 
existing airline operating on the trans-Tasman, leading to job losses and reduced 
economic activity.  

484. CIAL generally supports the ACCC’s analysis in the draft determination, 
submitting that the effect on competition for the supply of trans-Tasman air 
services would be to reduce or limit capacity growth on the four overlapping 
routes, noting that existing or new entrant carriers offer little competitive 
constraint. CIAL submits that the alliance will further restrict Australia’s 
connectivity to the New Zealand South Island on the Sydney-Christchurch route 
where both applicants currently operate services and limit growth on future city 
pairs between Christchurch and eastern Australian cities by either airline. 

485. The ALAEA submits passengers travelling between Australia and New Zealand 
will face the likelihood of higher fares and capacity constraints over time. 

486. The ACCC has focused its assessment on the impact of the proposed conduct 
on the routes where the applicants overlap. The ACCC does not consider that 
the proposed conduct has a negative impact on the applicants offering new 
services between Australia and Christchurch. Accordingly, this issue has not 
been considered further. 
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Passenger and capacity shares 

487. Table 19 below shows the passenger shares of the applicants and other airlines 
over the last five years on routes between Australia and New Zealand. 

Table 19: Airline share (%) of total origin/destination passengers, Australia-New 
Zealand, year to June

126
 

Airline 2008 2009 2010 2011 2012 

Air New Zealand 38.8 40.2 37.2 41.1 41.1 

Virgin Australia 9.8 15.5 17.3 15.4 15.7 

Air New Zealand-Virgin Australia 48.6 55.7 54.5 56.5 56.8 

Qantas 23.0 22.3 20.5 20.1 20.3 

Jetstar Airways 7.7 7.8 11.5 10.5 10.6 

Emirates 11.2 10.8 10.0 9.8 9.0 

Qantas Group-Emirates 41.9 40.9 42 40.4 39.9 

LAN-Chile 0.9 0.8 0.8 0.6 0.7 

Aerolineas Argentinas
1 

0.7 0.5 0.5 0.5 0.4 

Other 8.0 2.1 2.1 1.9 2.2 

Total (%) 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 4,123.1 4,144.4 4,387.1 4,508.0 4,622.6 
1
 Ceased operating on this route on 1 July 2012 

488. Table 19 shows that, combined, the Qantas Group and Emirates would have had 
a passenger share of 39.9% in the 2012 financial year.  

489. The ACCC has previously taken the view that market concentration at the 
aggregate trans-Tasman level does not provide the most appropriate guide to 
the potential impact of an alliance on competition within that market.127  

                                                
126  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on passenger card data collected and compiled by the Department of Immigration and 
Citizenship (DIAC). 

127  ACCC Determination for applications A91227 and A91228 lodged by Virgin Australia and Air 
New Zealand (2010), p. 69. 



 

101 
 

Overlapping routes 

Sydney–Auckland  

490. According to data provided by BITRE, seven airlines flew 2,150,951 seats in the 
year ended 30 June 2012, on the Sydney-Auckland route. Seats flown on this 
route comprised 27% of the trans-Tasman total for that year. 

491. Aerolineas Argentinas has since stopped operating on this route, although China 
Airlines commenced four weekly A330-300 services in October 2012.  

492. Table 20 below demonstrates that the combined Qantas Group and Emirates 
share of total seat capacity was 51.2% on this route for the year ended 30 June 
2012. 

Table 20: Airline share (%) of total capacity, seats flown Sydney -Auckland, year to 
June

128
 

Airline 2010 2011 2012 

Air New Zealand 28.5 30.4 32.7 

Virgin Australia 6.7 6.1 5.2 

Air New Zealand-Virgin Australia 35.2 36.4 37.8 

Qantas 30.4 29.7 29.5 

Emirates 16.3 16.6 16.5 

Jetstar Airways 5.9 5.9 5.2 

Qantas Group-Emirates 52.6 52.2 51.2 

LAN Airlines 7.6 7.1 7.6 

Aerolineas Argentinas 4.6 4.3 3.4 

Total (%) 100.0 100.0 100.0 

Seats (‘000)  2,154 2,114 2,151 
Note: This data includes all seats flown between Sydney and Auckland. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

Melbourne–Auckland  

493. According to data provided by BITRE, five airlines flew 1,266,428 seats in the 
year ended 30 June 2012, on the Melbourne–Auckland route. Seats flown on 
this route comprised 16% of the trans-Tasman total for that year. 

494. Table 21 below demonstrates that, combined, the Qantas Group and Emirates 
share of total seat capacity was 57.9% on this route for the year ended 30 June 
2012. 

                                                
128  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on airline supplied data. 
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Table 21: Airline share (%) of total capacity, seats flown Melbourne - Auckland, 
year to June 129 

Airline 2010 2011 2012 

Air New Zealand 36.1 33.4 31.6 

Virgin Australia 13.5 11.0 10.5 

Air New Zealand-Virgin Australia 49.6 44.3 42.1 

Qantas 32.1 28.3 28.5 

Emirates 18.3 21.6 20.5 

Jetstar Airways  0.0 5.7 9.0 

Qantas Group-Emirates 50.4 55.7 57.9 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 1,023 1,165 1,266 
Note: This data includes all seats flown between Melbourne and Auckland. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

Brisbane–Auckland  

495. According to data provided by BITRE, six airlines flew 1,150,244 seats in the 
year ended 30 June 2012 on the Brisbane–Auckland route. Seats flown on this 
route comprised 14% of the trans-Tasman total for that year. 

496. Table 22 below demonstrates that, combined, the Qantas Group and Emirates 
share of total seat capacity was 42.8% on this route for the year ended 30 June 
2012. 

Table 22: Airline share (%) of total capacity, seats flown Brisbane - Auckland, year to 
June

 130
 

 

Note: This data includes all seats flown between Brisbane and Auckland. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

                                                
129  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on airline supplied data. 
130  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on airline supplied data. 

Airline 2010 2011 2012 

Air New Zealand 39.5 40.1 34.5 

Virgin Australia 14.6 13.1 14.4 

Air New Zealand-Virgin Australia 54.0 53.2 48.9 

Qantas 21.2 20.2 20.3 

Emirates 19.0 22.7 22.5 

Jetstar Airways  0.0 0.0 0.0 

Qantas Group-Emirates 40.3 42.9 42.8 

Royal Brunei Airlines 5.7 0.0 0.0 

China Airlines 0.0 4.0 8.3 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 980.6 983.6 1,150 
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Sydney–Christchurch 

497. According to data provided by BITRE, four airlines flew 690,355 seats in the 
year ended 30 June 2012 on the Sydney–Christchurch route. Seats flown on this 
route comprised 9% of the trans-Tasman total for that year. 

498. Table 23 below demonstrates that, combined, the Qantas Group and Emirates 
share of total seat capacity was 70.8% on this route for the year ended 30 June 
2012. 

Table 23: Airline share (%) of total capacity, seats flown Sydney-Christchurch, year to 
June

 131
 

Note: This data includes all seats flown between Sydney and Christchurch. It therefore includes seats 
occupied by origin/destination passengers, seats occupied by transit passengers and unoccupied seats. 

Competition assessment 

Unilateral effects 

499. The ACCC has examined the impact of the proposed conduct on the four 
Australia-New Zealand routes on which the parties overlap: Sydney-Auckland, 
Melbourne-Auckland, Brisbane-Auckland, and Sydney-Christchurch.  

500. On the Melbourne-Auckland and Sydney-Christchurch routes, the alliance 
reduces the number of independently determined price/service offerings from 
three to two (i.e. the alliance, on one hand, and Virgin Australia/Air New 
Zealand, on the other). On the other two overlapping routes, there are additional 
services available to consumers from fifth freedom carriers (that is, China 
Airlines on the Brisbane-Auckland route, and both China Airlines and LAN on the 
Sydney-Auckland route). 

501. The extent of competitive constraint offered by these fifth freedom carriers needs 
to be viewed in light of their relatively limited schedules and frequencies, which 
are influenced by the carriers’ broader network considerations. As a result of 
these factors, the ACCC is of the view that fifth freedom carriers are unlikely to 
have the ability and incentive to respond to any attempt by the alliance to reduce 
or limit growth in capacity on the routes under consideration. This was 
substantiated through market inquiries. As a result, the major competitive 
constraint on the alliance will, for the foreseeable future, come from Virgin 
Australia/Air New Zealand. 

                                                
131  Information provided by the Bureau of Infrastructure, Transport and Regional Economics (BITRE) 

based on airline supplied data. 

Airline 2010 2011 2012 

Air New Zealand 21.3 24.1 22.4 

Virgin Australia 10.6 10.4 6.9 

Air New Zealand-Virgin Australia 31.8 34.5 29.2 

Qantas 18.6 15.8 17.8 

Emirates 29.9 33.7 37.3 

Jetstar Airways  19.7 16.1 15.6 

Qantas Group-Emirates 68.2 65.5 70.8 

Total (%) 100.0 100.0 100.0 

Seats (‘000) 861.7 761.6 690.4 
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502. The ACCC is of the view that Virgin Australia/Air New Zealand is unlikely to 
sufficiently constrain the alliance in the event that the alliance decided to reduce 
or limit growth in capacity. Given that Virgin Australia/Air New Zealand are the 
main (and on some routes the only) alternative to the alliance, any competitive 
reaction by Virgin Australia/Air New Zealand is unlikely to be sufficient to make a 
unilateral reduction or limitation in growth of capacity unprofitable for the 
alliance. 

503. As noted above, Virgin Australia/Air New Zealand currently account for between 
30% and 50% of the seats flown on each of the overlapping routes. While it is 
likely that Virgin Australia/Air New Zealand would increase capacity in the event 
the alliance limited its capacity on the overlapping routes, it is unlikely that this 
would be sufficient to prevent an increase in air fares. Rather, given their 
substantial share of seats flown on these routes, it will most likely be in Virgin 
Australia/Air New Zealand’s joint interest to allow air fares to increase rather 
than to take a significant share away from the alliance. 

504. The ACCC notes the applicants’ submissions that there is currently excess 
capacity on the trans-Tasman routes. In the event there is excess capacity on 
the overlapping routes and any excess capacity is not temporary, it seems likely 
that some capacity will be removed from these routes over time. The ACCC’s 
concern is that the proposed conduct will result in capacity levels that are below 
what would otherwise occur on these routes absent the proposed conduct. In 
turn this will result in air fares being higher than otherwise would be the case. 

505. The ACCC has also assessed the likelihood of timely entry into the trans-
Tasman as a constraint on the alliance. 

506. The ACCC has previously acknowledged that entry into the trans-Tasman and 
expansion on to additional routes is possible, although such entry is more likely 
on some city pair routes than others.132 The ACCC notes that the trans-Tasman 
operates as a Single Aviation Market, with Australian and New Zealand 
designated airlines able to set their own capacities and frequencies. 

507. However, other than the currently operating carriers, the ACCC is not aware of 
any other Australian or New Zealand designated airlines which would be able to 
enter in a timeframe and on a scale necessary to provide a competitive 
constraint. 

508. While the applicants submit that there are a number of international carriers with 
unexercised fifth freedom carrier rights that could participate on the trans-
Tasman, the ACCC does not consider that their entry in response to an attempt 
by the alliance to reduce or limit growth in capacity is likely to be timely or 
sufficient on the grounds that: 

(a) the decision for entry by an international carrier is unlikely to be 
determined by the existence of economic profits resulting from the 
exercise of market power by the alliance on the trans-Tasman routes. In 
addition to the factors discussed regarding fifth freedom carriers above, 
a carrier in this position would also need to examine the viability of the 
long haul component of its service (international into Australia) before 
deciding whether to extend that service into New Zealand;  

                                                
132  ACCC Determination for applications A91227 and A91228 lodged by Virgin Australia and Air 

New Zealand (2010), p. 69. 
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(b) fifth freedom carriers (other than Emirates) currently operating on the 
trans-Tasman (China Airlines and LAN) are currently operating all of their 
Australian services on the trans-Tasman. While the applicants submit 
that China Airlines has plans to expand its services to Australia, the 
ACCC considers that such plans are, at this time, not sufficiently certain 
to be relied upon to provide sufficient entry to address the ACCC’s 
competition concerns. 

(c) Singapore Airlines is not likely to enter the trans-Tasman in the near 
future (with or without the proposed conduct), as it has recently applied, 
and has been granted approval,  to code-share on the trans-Tasman with 
Virgin Australia; 

(d) Etihad Airways is not likely to enter the trans-Tasman in the near future 
(with or without the proposed conduct), as it currently codeshares from 
New Zealand to Australia with Air New Zealand; and 

(e) Qatar Airways only operates to Melbourne on the Australian east coast 
and is therefore not likely to enter the Sydney-Auckland, Brisbane-
Auckland or Sydney-Christchurch routes in the near future (with or 
without the proposed conduct). 

509. Overall, the ACCC is of the view that the proposed conduct is likely to increase 
the ability and incentive of the parties to unilaterally reduce or limit growth in 
capacity on the four overlapping trans-Tasman routes, resulting in higher 
airfares. The ACCC is of the view that there are not sufficient competitive 
constraints to prevent such an outcome. 

Coordinated effects  

510. The tables set out earlier show that Qantas/Jetstar Airways and Virgin 
Australia/Air New Zealand supply the vast majority of capacity on the 
overlapping trans-Tasman routes. It is arguable that this creates a strong 
incentive for Qantas/Jetstar Airways and Virgin Australia/Air New Zealand to co-
ordinate their conduct. To the extent that coordination is likely, the ACCC 
considers that it would occur through a common strategy to limit growth in 
capacity. 

511. There are a number of factors which make the overlapping routes conducive to 
coordination, including: 

(a) a small number of airlines operating on the routes; 

(b) interaction between Qantas/Jetstar Airways and Virgin Australia/Air New 

Zealand on a large number of trans-Tasman routes (which may facilitate 

the learning of behaviours and create the scope for retaliation); 

(c) limited likelihood of fifth freedom carriers substantially increasing 

capacity on the routes; and 

(d) transparency of price and capacity.  

512. However, the key issue is whether the proposed conduct will alter the risk of 
coordinated conduct on the overlapping routes. To the extent that Emirates 
currently acts to impede successful coordination between Qantas/Jetstar 
Airways and Virgin Australia/Air New Zealand, the proposed conduct, by 
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removing that impediment, will increase the likelihood of successful coordination 
in the future. 

513. The ACCC is of the view that Emirates, in the likely future without the proposed 
conduct, is unlikely to have the ability and incentive to materially disrupt an 
attempt by Qantas/Jetstar Airways and Virgin Australia/Air New Zealand to 
reduce or limit growth in capacity.  The ACCC notes that Emirates has a limited 
ability and incentive to disrupt coordination between Qantas/Jetstar Airways and 
Virgin Australia/Air New Zealand by virtue of its current underutilised capacity 
and ability to set price independently. However, in order for Emirates to 
materially disrupt any coordination between Qantas/Jetstar Airways and Virgin 
Australia/Air New Zealand, Emirates would need to credibly threaten to 
significantly increase capacity dedicated to origin-destination (OD) traffic 
between Australia and New Zealand. It could achieve this by either increasing its 
total capacity deployed on trans-Tasman routes or by maintaining existing 
capacity but increasing the number of seats available to Australia-New Zealand 
OD traffic (and reducing seats available for, for example, Dubai-New Zealand 

traffic).  As discussed earlier, Emirates’trans-Tasman capacity decisions 

(including decisions about whether to increase total capacity or change the 
proportion of seats available to Australia-New Zealand OD traffic) are primarily 
driven by the profitability of Dubai-Australia services. That is, in the likely future 
without the proposed conduct, it is unlikely that Emirates would significantly 
increase the number of seats available for Australia-New Zealand OD traffic to 
take advantage of a profit opportunity on the trans-Tasman.. 

514. On this basis, the ACCC considers that the alliance is unlikely to materially 
increase the risk of coordinated conduct on the overlapping trans-Tasman 
routes. 

Conclusion on public detriments on the trans-Tasman 

515. The ACCC is concerned that the proposed conduct will increase the ability and 
incentive of the parties to unilaterally reduce or limit growth in capacity on the 
overlapping trans-Tasman routes. The ACCC is of the view that there are not 
sufficient competitive constraints to prevent such an outcome. 

516. Given the four overlapping routes account for approximately 65% of total trans-
Tasman seat capacity in the year to 30 June 2012, the ACCC concludes that the 
proposed conduct is likely to result in material public detriment through its effect 
on competition on the overlapping routes. 

Trans-Tasman capacity commitment 

517. Given these competition concerns on the overlapping trans-Tasman routes, the 
ACCC has imposed capacity conditions. These are discussed in more detail 
under Conditions of authorisation. 

Effect on competition for the supply of international air passenger 
transport services between Australia and MENA 

518. Based on the information provided by the applicants, the ACCC considers that, 
in the future without the proposed conduct, Qantas is unlikely to operate 
services in the MENA region beyond Dubai. With no overlap between the 
services of Qantas and Emirates, the proposed conduct is unlikely to result in a 
reduction in competition on the routes operated by Emirates. 
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519. For this reason, the ACCC is of the view that the proposed conduct will not result 
in public detriment from a lessening of competition in this region. 

Effect on competition in regions where Qantas and Emirates 
operate indirectly overlapping services 

520. The ACCC has also had regard to the effect of the proposed conduct where 
Qantas and Emirates also operate indirect services. This incorporates the 
markets for international air passenger travel between Australia and: 

 South Africa; 

 North America; and 

 South America. 

521. The applicants do not currently intend to coordinate operations in these regions, 
with Qantas continuing its codeshare arrangements with South African Airways 
on routes between Australia and South Africa, and LAN Chile on routes between 
Australia and South America, and its alliance with American Airlines on routes 
between Australia and the United States of America. 

522. In general, indirect services on the routes between Australia and these regions 
involve time penalties that reduce the substitutability of one of the alliance 
partners such that only minimal competition will be lost. However, the ACCC 
considers that some competition will be lost on a small number of routes in these 
regions. 

523. In FY2012, 292,663 passengers travelled between Australia and South Africa. 
On these routes, the indirect services of Emirates are generally a poor substitute 
for the direct services offered by Qantas from Sydney-Johannesburg and Perth-
Johannesburg. In FY2012 Qantas had a 43.7% and Emirates had a 5.9% share 
of Australian passenger traffic to South Africa, giving the alliance a combined 
share of 49.6% share. The next largest share is South African Airways at 28.4%.  

524. However, outside of Sydney and Perth, the services of all airlines to destinations 
in South Africa are indirect (with Qantas customers able to undertake a domestic 
leg of the journey before departure from Australia). From these cities the indirect 
services of third country carriers including Emirates become a much stronger 
competitive constraint as the time differential is lower and these airlines appear 
to generally offer lower airfares. This effect is likely to be strongest to 
destinations where the time penalty for switching away from Qantas is lower, for 
example, Melbourne-Cape Town (where Qantas operates via Sydney/Perth and 
Johannesburg), where Emirates offers a one-stop journey via Dubai. On these 
routes the proposed conduct is likely to result in some public detriment, although 
this detriment is likely to be mitigated by the continued presence of other 
carriers, including Singapore Airlines and Etihad. The detriment is also likely to 
be small, due to the thinness of the route. 

525. In relation to North America, Qantas and Emirates both operate services from 
Australia to New York, Dallas and Los Angeles. Emirates had a 1% share of all 
passengers travelling from Australia to the USA in the year ending 30 June 
2012. Emirates may be a stronger competitor to other carriers for services 
between west coast of Australia and the east coast of North America, where 
Emirates services have a duration which is only 13% longer than services by 



 

108 
 

Qantas, compared to the east coast of Australia to the west coast of North 
America, where Emirates services have three times the duration. On balance, 
the ACCC considers that only minimal competition is likely to be lost on routes to 
North America. 

526. In relation to South America, Emirates and Qantas both offer services to Brazil 
and Argentina. Qantas operates via Santiago, Chile and codeshares with LAN 
Chile into these countries. Emirates operates to these countries from Australia 
via Dubai and, as with North America, is likely to provide the strongest 
competitive constrain from the west coast of Australia. The ACCC considers that 
minimal competition will be lost for Australia-Argentina routes, as Emirates had 
4% passenger share in the year ending 30 June 2012 and generally offers a 
poor substitute for the other carriers on the routes due to the additional time 
required on the Emirates services.  

527. In the year ending 30 June 2012, Qantas Group (46%) and Emirates (13%) had 
a combined share of passenger traffic between Australia and Brazil of 59% of 
the 99,083 passengers. Coupled with the high passenger share of the alliance, 
the ACCC is also concerned about the competitive constraints on this route with 
the other major competitors being: 

 Qantas’ codeshare partner LAN Chile (14%), which has been 
experiencing declining passenger share in the past five years; and 

 Aerolineas Argentinas, which has also experienced declining passenger 
shares in recent years, coupled with it pulling out of a number of 
international routes in 2012 (including the trans-Tasman and South 
America-New Zealand). 

528. The small number of carriers and potentially declining competitive constraint on 
the alliance gives rise to potential public detriment from an increased likelihood 
that the alliance will have the incentive and ability to unilaterally reduce or limit 
growth in capacity between Australia and Brazil. In addition these factors also 
increase the potential risk for coordinated behaviour by the carriers operating 
across these routes. These potential risks are mitigated to some extent by the 
existence of other established carriers with small shares, such as South African 
Airways (operating from Perth via Johannesburg) with 5% share of Australia-
Brazil passengers. The public detriment resulting on the Australia-Brazil routes is 
likely to be small, due to the small number of passengers on the routes. 

529. Overall, the ACCC considers that the proposed conduct is likely to lead to some 
public detriment in the form of a reduction in competition in these regions. On 
balance, the ACCC considers that the competitive harm is likely to be low: 

 in Australia-Brazil due to the thinness of the route; and 

 in other regions, due to the minor presence of Emirates on the routes, 
the limited substitutability of the services of the alliance partners, the 
thinness of the routes and the remaining competition from other carriers 
on the routes. 

530. Accordingly, the ACCC considers that the proposed conduct is likely to result in 
a public detriment in the form of a reduction in competition in these regions, but 
that the magnitude of that detriment will be negligible.  
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Effect on competition for the supply of domestic air passenger 
transport services 

531. The ACCC has previously recognised that an international aviation alliance 
could affect competition in the market for domestic air passenger transport 
services by directing domestic on-carriage or feeder traffic to a particular carrier, 
at the expense of the competitive position of other domestic carriers.133 

532. The proposed conduct is likely to have two impacts on the Australian domestic 
market. First, it is likely that domestic on-carriage traffic from Emirates will be 
directed to Qantas, giving Qantas greater access to the passengers arriving in 
Australia on Emirates flights. Secondly, the proposed conduct is likely to have 
the effect of directing feeder traffic from Qantas domestic flights to Emirates 
flights ex-Australia. 

533. The ACCC considers that these two impacts may give rise to two potential types 
of competitive harm: 

(a) that Qantas and Emirates could bundle international and domestic air 
passenger transportation services to corporate customers in such a 
way as to foreclose airline competitors in the domestic market; and/or 

(b) that Emirates domestic on-carriage traffic to points beyond 
destinations they serve in Australia (e.g. onwards Sydney to Canberra 
traffic from a Dubai – Sydney flight) being directed to Qantas results in 
a lessening of competition. 

Bundling of domestic and international air passenger transport services  

534. It is possible that the alliance may enable Qantas to use its position in the supply 
of international air passenger transport services to lessen competition in the 
supply of domestic air passenger transport services through bundling its offering 
of international and domestic air passenger transport services. The effect could 
arise if such a bundling strategy enabled Qantas to foreclose a large portion of 
corporate and government customers from other providers of domestic air 
passenger transport services. 

535. In order for this to occur, the alliance must provide Qantas with a degree of 
power or dominance in the provision of international air passenger transport 
services that it is able to leverage into the domestic air passenger transport 
services market. 

536. Many consumers do not buy domestic and international passenger services as a 
bundle (unless they are part of the same trip). Bundling is most likely to be 
important for corporate or government customers who wish to contract with one 
provider for all or most of their company-wide air travel requirements. Typically, 
large cooperate and government customers seek to select their sole or preferred 
service provider through a tender process. They may choose to tender for a) 
domestic air passenger transport services, b) international air passenger 
transport services, or c) both domestic and international air passenger transport 
services. 

                                                
133  ACCC, Determination for applications A91267 and A91268 lodged by Virgin Australia and 

Singapore Airlines (2011). 
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537. For corporate customers wishing to acquire only domestic air passenger 
transport services the proposed conduct does not change the number of airlines 
which they can acquire services from (including Qantas, Virgin Australia and 
regional carriers). 

538. For corporate customers wishing to acquire only international air passenger 
transport services the proposed conduct reduces the number of options by one, 
as Qantas and Emirates are no longer independent competitors. The effect on 
international air passenger markets has been considered elsewhere in this 
determination. 

539. For customers who wish to acquire both domestic and international air 
passenger transport services from one provider, the proposed conduct does not 
change the number of airlines they can acquire services from (Qantas and Virgin 
Australia). Qantas’ main competitor for corporate customers that wish to acquire 
both domestic and international air passenger transport services from a single 
provider is Virgin Australia. In addition to its domestic services, Virgin Australia 
operates international air transport services which account for 8.11% of services 
departing from, or arriving in, Australia in 2011. Virgin Australia has also built a 
virtual international network through alliances with Delta134 (0.51%), Air New 
Zealand135 (7.47%), Etihad136 (1.66%) and Singapore Airlines137 (8.54% of 
services departing from, or arriving in, Australia in the year ending June 2012). 
In total the Virgin virtual network account for 26.58% of international air 
passenger transport services departing from, or arriving in, Australia. In 
comparison Qantas and Emirates account for 35.65% of international 
services.138 

540. This virtual network allows Virgin Australia to offer a broad international network 
of services to corporate customers who wish to acquire domestic and 
international air passenger transport services from one provider. The proposed 
conduct does not affect Virgin Australia’s ability to offer a comprehensive bundle 
of domestic and international air passenger transport services to corporate 
customers. 

541. While it is the case that the proposed conduct will enhance Qantas’ offer to 
corporate and government customers, it will not prevent or limit the ability of 
Virgin Australia to compete for those customers on its merits. The ACCC has 
seen no information to suggest that as a result of the alliance Virgin Australia will 
not continue to tailor and improve its offer, to compete for these customers. 
Rather, the effect of the proposed conduct may be to enhance competition for 
these customers, not deter such competition. 

542. On this basis, the ACCC considers that bundling of services to corporate 
customers under the proposed conduct is not likely to result in public detriment 
constituted by any lessening of competition in the supply of domestic air 
passenger transport services. 

                                                
134  Authorised by the ACCC under authorisation A91151, A91152, A91172 and A91173. 
135  Authorised by the ACCC under authorisation A91227 and A91228. 
136  Authorised by the ACCC under authorisation A91247 and A91248. 
137  Authorised by the ACCC under authorisation A91267 and A91268. 
138  Capacity by scheduled seats for flights operated to and from Australian international airports for 

calendar year 2011. Source: Bureau of Infrastructure, Transport and Regional Economics, 
Aviation: International Airline Activity 2011-2012 - Table 3, p 23. 
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Feeder traffic  

543. Under the proposed conduct it is likely that domestic on-carriage traffic from 
Emirates will be directed to Qantas, giving Qantas greater access to the 
passengers arriving in Australia on Emirates’ flights. Additionally, the alliance is 
likely to have the effect of directing feeder traffic from Qantas flights (for the 
domestic leg of an international journey) to out-bound Emirates’ international 
flights. 

544. Virgin Australia submits that in the domestic Australian and corporate travel 
markets, the proposed conduct, by providing Qantas with feeder traffic from 
Emirates operated flights, and aggregating two airlines with a large business 
presence, is likely to further entrench Qantas’ existing dominant position. 

545. Emirates currently offers direct services from its hub in Dubai to Sydney, 
Melbourne, Brisbane, Perth and Adelaide. Therefore any feeder traffic Emirates 
produces without the proposed conduct will be on routes between these points 
and cities in Australia which Emirates does not serve, or passengers with 
multiple stops in Australia, requiring the domestic services of Qantas for these 
sectors of their journey. For example onwards Canberra traffic from a Dubai – 
Sydney flight or onwards Hobart traffic from a Dubai – Melbourne flight.  

546. The ACCC does not have data to assess the number of passengers on domestic 
routes that are connecting to outbound or inbound Emirates’ flights as a 
percentage of total passengers on domestic routes. However, the ACCC 
considers that it is not likely to be substantial. 

547. On this basis the ACCC considers that feeder traffic from Emirates’ international 
flights being directed to Qantas is likely to result in minimal, if any, public 
detriment in the domestic air passenger transport services market. 

Effect on competition for the supply of international air cargo 
transport services 

548. The proposed conduct extends to the coordination of the air cargo transport 
services offered by the applicants. The ACCC notes that Qantas’ and Emirates’ 
air cargo operations overlap on routes between Australia and points around the 
world, including New Zealand, UK/Europe, Asia, North America, South America 
and Africa. 

549. As noted previously, the ACCC considers that the relevant air cargo transport 
services market includes cargo carried in the holds of aircraft used for 
passenger services as well as cargo carried by dedicated freighters. It includes 
not only direct services between Australia and the places described above, but 
also indirect services. The indirect services of international airlines and 
dedicated freighters may act as a further source of constraint on the alliance. 

550. Given that: 

(a) the product and geographic scope of the relevant cargo market is 
broader than the relevant passenger market; and 

(b) the ACCC has found in relation to air passenger transport services in 
market(s) other than the trans-Tasman, that the proposed conduct is 
likely to result in minimal, if any, public detriment,  
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551. Therefore, the ACCC considers that the proposed conduct is also likely to result 
in minimal, if any, public detriments in the air cargo transport services markets 
other than in relation to the trans-Tasman. However, the ACCC has found that 
the proposed conduct is likely to result in material detriments in relation to 
international air passenger transport services between Australia and New 
Zealand. Given this, the ACCC has examined the effects of the proposed 
conduct on competition for the supply of air cargo transport services between 
Australia and New Zealand. 

552. The following tables set out total inbound/outbound freight tonnages for the last 
three financial years and air cargo transport shares between Australia and New 
Zealand. The data is based on airline data supplied to BITRE. 

Table 25: Airline share (%) of cargo uplift/discharge on scheduled services flown 
between Australia and New Zealand, year to June

139
 

 2010 2011 2012 

Airline Freight 
(tonnes) 

Market 
Share (%) 

Freight 
(tonnes) 

Market 
Share (%) 

Freight 
(tonnes) 

Market 
Share (%) 

Emirates 24597.47 22 27826.92 23 27086.21 22 

Jetstar 
Airways 902.1 1 664.1 1 539.2 0 

Qantas 
Airways 29084.62 25 24859.79 21 24148.15 20 

Qantas 
Group-
Emirates 54584.19 48 53350.81 45 51773.56 42 

Aerolineas 
Argentinas 1,399.4 1 1,313.3 1 1,030.7 1 

Air New 
Zealand 40,183.9 35 41,036.3 35 43,273.7 36 

Cargolux 
Airlines Intl 995.4 1 638.1 1 1,499.9 1 

LAN Airlines 1,086.3 1 1,025.7 1 1,145.7 1 

Royal Brunei 
Airlines 1,285.1 1  0  0 

Singapore 
Airlines 6,917.9 6 11,063.7 9 12,103.7 10 

Tasman 
Cargo 
Airlines 6,537.0 6 8,637.0 7 9,236.8 8 

Virgin 
Australia 1,287.2 1 1,651.0 1 1,262.6 1 

Total 114,276.4 100 118,715.9 100 121,326.6 100 

 

553. The proposed alliance would significantly increase concentration in the market 
for the supply of air cargo transport services between Australia and New 
Zealand. The Qantas Group accounted for 20% of total cargo traffic between 
Australia and New Zealand in the year to 30 June 2012, while Emirates 
accounted for 22%. Under the alliance, Qantas and Emirates would have a 
combined 42% share of total cargo traffic between Australia and New Zealand. 

554. The ACCC notes that Emirates cargo share for the trans-Tasman for the 2012 
financial year (22%) is disproportionate to its share of passengers for the same 

                                                
139  Source: Information provided by the Bureau of Infrastructure, Transport and Regional Economics 

(BITRE) based on airline supplied data. 
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period (9%). This is likely attributable to the fact that Emirates operates wide 
bodied aircraft between Australia and New Zealand which can accommodate 
larger unit load devices (ULD). For example a Boeing 777 operated by Emirates 
can accommodate almost all ULD specifications, whereas a Boeing 737 typically 
operated by Qantas on trans-Tasman routes may only accommodate a limited 
number of ULD specifications due to its single isle configuration.140 

Applicants’ submissions 

555. The applicants submit that they will remain constrained by the significant number 
of carriers operating services from various ports in Australia via various midpoint 
hubs. The applicants submit that constraints will be imposed by operators 
carrying freight in the bellyhold of passenger aircraft – including Singapore 
Airlines, Etihad, Qatar, Cathay Pacific and Japan Airlines. 

556. The applicants submit that barriers to entry and expansion in all relevant regions 
are low, and that freight capacity tends to quickly and closely follow demand. 
The applicants submit that freight services are often introduced or cancelled on 
a week to week or day to day basis depending on load factors. 

Interested party submissions 

557. Air New Zealand notes that the alliance is likely to target premium long-haul 
cargo markets, leading to a reduction in the available capacity for trans-Tasman 
cargo and resulting in capacity constraints effecting Australian and New Zealand 
exporters.141 

558. The Victorian Minister for Innovation, Services and Small Business, and Tourism 
and Major Events, the Hon, Louise Asher, MP, submits that international air 
services drive trade, investment and business linkages, including the airfreight of 
commodity goods. 

559. Following the draft determination, Christchurch Airport submits that Australian 
and New Zealand importers and exporters rely on bellyhold freight capacity in 
trans-Tasman air passenger services and more air freight capacity is needed. 

ACCC’s view 

560. As noted above, under the alliance Qantas and Emirates will have a combined 
42% share of air cargo transport services between Australia and New Zealand. 

561. The ACCC notes that five other passenger airlines operated services between 
Australia and New Zealand which carried freight. These were Air New Zealand 
(36% share in FY 2012), Singapore Airlines (10%), Virgin Australia (1%), LAN 
Airlines (1%) and Aerolineas Argentinas (1%) (see Table 25 above). Since this 
time Aerolineas Argentinas has ceased operations on trans-Tasman routes.  

562. The ACCC also notes that there are three dedicated cargo airlines operating 
scheduled cargo services between Australia and New Zealand - Cargolux 
Airlines Intl, Tasman Cargo Airlines and Singapore Airlines. Their share of trans-
Tasman cargo movements (scheduled uplift/discharge) was 1%, 8% and 10% 

                                                
140  Details on pallet types and Boeing plane compatibility is available at: 

http://www.boeing.com/commercial/startup/pdf/CargoPalletsContainers.pdf (Last retrieved 17 
December 2012). 

141  Air New Zealand, 1 October 2012 submission, p.4-5. 

http://www.boeing.com/commercial/startup/pdf/CargoPalletsContainers.pdf
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respectively. The ACCC notes that there may be other airlines operating non-
scheduled freight services between Australia and New Zealand. 

563. The ACCC considers that the extent of competitive constraint offered by fifth 
freedom carriers, such as LAN Airlines, is likely to be small in light of their 
relatively limited schedules and frequencies, which are influenced by the 
carriers’ broader network considerations. 

564. Consequently, the ACCC is of the view that the key competitive constraint on 
Qantas and Emirates is likely to be Air New Zealand, and to a lesser extent 
Singapore Airlines and Tasman Cargo Airlines. Given that Air New Zealand is 
likely to be the main alternative provider of trans-Tasman air cargo transport 
services to the alliance, there is a risk that any competitive reaction by Air New 
Zealand (standalone or in conjunction with its alliance partner Virgin Australia) 
may not be sufficient to make a unilateral reduction or limitation of growth in 
cargo capacity unprofitable for the alliance. The ACCC is concerned that this 
could adversely impact Australian and New Zealand exporters and importers.  

565. The ACCC considers that it is presently unclear whether other international 
passenger airlines or dedicated freighters would be likely to enter the trans-
Tasman air cargo transport services market in the near future and act as 
constraint on the alliance. It is also presently unclear whether dedicated 
freighters already operating on trans-Tasman routes would be likely to expand 
their operations in response to any attempt by the applicants to unilaterally 
reduce or limit growth in air cargo transport capacity on the trans-Tasman. 

566. On balance, the ACCC is concerned that the proposed conduct will increase the 
ability and incentives of the applicants to unilaterally reduce or limit growth in air 
cargo transport capacity between Australia and New Zealand as there may not 
be sufficient competitive constraints to prevent such an outcome. As a result, the 
ACCC considers that the proposed conduct is likely to result in competitive 
detriment in the market for international air cargo transport services, although 
the extent of such detriment may be less than in the relevant trans-Tasman 
passenger market given the potential for entry and/or expansion by dedicated 
freighters. 

567. Given that the applicants carry cargo in the holds of their aircraft used for 
international air transport passenger services, the ACCC considers that the 
trans-Tasman capacity conditions imposed is likely to limit any competitive harm 
in the cargo market. This is considered in more detail under Conditions of 
authorisation. 

Other public detriments  

568. Interested parties have identified a number of issues that do not directly 
relate to the effect of the proposed conduct on competition, but which may also 
constitute public detriments. 

Effect on employment  

569. Prior to the draft determination, a number of interested parties expressed 
concerns about the effect of the alliance on employment. 
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570. The TWU submitted that the alliance is effectively outsourcing and offshoring the 
very core business of an airline (i.e. flying passengers from point A to point B on 
planes operated by the airline) and the impact of this for Australian workers is 
job losses, insecure employment, lower wages and conditions than their 
workmates, and lower safety and security standards. 

571. AIPA acknowledged that market forces will have effects on employment and that 
no business is immune. However, AIPA stated that at least for two employment 
groups (pilots and maintenance engineers) there is no ready market within 
Australia to absorb that skilled workforce, so there is a real risk that the highly 
trained and experienced workers may be lost overseas or from aviation 
altogether. AIPA noted that any reduction in the current employment levels must 
be shown to be for causes clearly identified as unrelated to the alliance. 

572. In the draft determination, the ACCC stated that it was not apparent these 
employment issues would not continue to arise in the future without proposed 
conduct or are more likely to arise as a result of the proposed conduct. 

573. Following the draft determination, interested parties reiterated their concerns 
about effects on employment. 

574. The TWU submits that the ACCC has shown little interest in the long-term 
effects of the alliance on competition in the aviation industry, particularly the 
impact of the alliance on Australian jobs. 

575. AIPA submits that: 

 the draft determination fails to consider the effect of the alliance on 
Qantas employees’ job security and career prospects, with the 
assessment limited to the effect on Qantas’ and Emirates’ absolute 
employment levels; 

 in considering the impact of the alliance on the rationalisation of Qantas’ 
European services, it seems the ACCC did not consider the effects on 
employment. In particular, the revised Qantas network to Asia which 
involves Qantas dropping its three per week Adelaide-Singapore 
services and reducing its double-daily Perth-Singapore services to daily, 
will have a detrimental impact on Qantas employment of pilots, cabin 
crew, engineers and ground staff; and 

 the weights attached by the ACCC to the effect on employment levels, 
career prospects and job security flowing from the alliance are doubtfully 
low and warrant much greater weight. 

576. VIPA shares and supports the concerns raised by the TWU and AIPA. VIPA 
believes that the potential negative outcomes for Australian aviation employees 
and the long-term effect of the loss of highly skilled labour constitute public 
detriment. 

577. In response to interested party submissions, the applicants state that: 

 AIPA and the TWU wrongly compare the current employment position to 
that under the alliance, when the correct test is to compare the future 
with the alliance to the future without the alliance. It is important to note 
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in this context that Qantas’ withdrawal from Frankfurt is going to occur 
irrespective of whether the alliance proceeded; and 

 when the correct test is applied, it is clear that employment at Qantas is 
more secure in the future with the alliance than without it. Without the 
alliance, Qantas will be forced to further rationalise its services to 
Europe, such that it will be left operating only one daily service from 
each of Sydney and Melbourne. This would bring a comparatively 
greater level of detriment from associated job losses. By contrast, as a 
result of the alliance, Qantas International is able to operate 100% more 
daily services to Europe, preserving existing jobs in the process and 
placing Qantas International in a better position to ensure greater job 
security. 

578. The ACCC has considered the concerns raised by the TWU, AIPA and VIPA 
regarding the impact of the proposed conduct on employment in Australia, 
together with the applicants’ response to those concerns. 

579. As stated previously, the ACCC does not accept the applicants’ claim that the 
proposed conduct is essential to underwrite the sustainability of Qantas’ 
international operations and does not consider the proposed conduct is 
necessary for Qantas to maintain its position as a large employer of Australians. 

580. The ACCC also does not accept that the scope of Qantas’ international 
operations in the likely future without the proposed conduct is materially different 
to the likely future with the proposed conduct. The key difference between the 
future with and the future without the proposed conduct is confined to the 
potential additional services that may be facilitated by the proposed conduct. On 
the information before it, the ACCC is satisfied that all of the observed 
rationalisation of Qantas services, as described above, are rationalisations that 
are common to both the future with the proposed conduct and the future without 
the proposed conduct. 

581. To the extent that the proposed conduct reduces Qantas’ employment and 
procurement activity (e.g. through rationalisation of duplicated fixed costs), it 
may be expected to result in some, likely small, contraction in Qantas’ demand 
for labour and its procurement of Australian goods and services, compared to 
the future without the proposed conduct. 

582. The ACCC notes, however, that any such small contraction in Qantas’ demand 
for labour and Australian goods and services is likely to increase the availability 
of resources for other airlines and other sectors of the economy, allowing them 
to increase their activities and contributions to the economy. The end result, after 
the effect of the contraction in Qantas’ demand for labour and goods and 
services has rippled through the economy, is that there is likely to be very little or 
no impact on total employment or total procurement of Australian goods and 
services in the economy. Consequently, it is not likely that the proposed conduct 
would ultimately result in discernibly lower (real) incomes, inferior working 
conditions or less job security for Australian workers across the economy.   

583. On balance, the ACCC does not consider the proposed conduct is likely to give 
rise to employment-related public detriments.  
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Safety of passengers travelling through Dubai 

584. Submissions have been received by the ACCC to the effect that the proposed 
move by Qantas of its hub from Singapore to Dubai gives rise to safety concerns 
for Australian citizens which concerns should be considered by the ACCC as a 
detriment in assessing the applications for authorisation. Notwithstanding the 
fact that Qantas has committed to move to Dubai irrespective of the ACCC's 
decision in relation to authorisation, the ALAEA submits that authorisation of the 
proposed alliance will see more Australians travel through Dubai than would be 
the case if authorisation is denied and that Australian citizens are exposed to 
greater risk to their personal safety by travelling through Dubai. The ALAEA 
points to advice by the Australian Government's Department of Foreign Affairs 
and Trade (DFAT) that travellers should exercise a high degree of caution when 
travelling in the United Arab Emirates (UAE). 

585. The ACCC notes that there are three levels of raised travel advice issued by 
DFAT and that the current travelling advice issued in relation to the UAE is at the 
first (least serious) raised level. DFAT does not warn Australian Citizens that 
travel plans to the UAE should be reconsidered, but recommends that travellers 
pay close attention to personal security and monitor the media about possible 
new safety or security risks. 

586. A similar warning is given by DFAT to travellers travelling in other countries to 
which Qantas flies, including other mid-point hubs such as Thailand, and other 
destinations the Philippines, Indonesia, India and South Africa. 

587. The ACCC further notes that it has not received a submission from DFAT 
expressing any concern or reservation in relation to the safety posed to 
Australian citizens by reason of the applicants (or specifically Qantas) operating 
air passenger services through the UAE. 

588. The ECAJ has submitted that Israeli passport holders or Australians who have 
travelled to Israel in the past may be unable to safely transit through Dubai, 
especially if their flight is delayed for a long period. The ECAJ requested that 
authorisation be conditional on the UAE government issuing a public statement 
that no such travellers will suffer any adverse consequences. 

589. On 20 November 2012, the Minister for Foreign Affairs advised the ECAJ that 
the UAE has confirmed that foreign visitors whose passports contain Israeli 
stamps may enter the country. The Executive Director of ECAJ, Mr Peter 
Wertheim, has noted in the ECAJ’s submission that Qantas has also taken 
further steps, including providing Qantas staff at Dubai airport and a local Dubai 
hotline, in addition to an existing Australian hotline, to assist any travellers that 
encounter difficulties.142 

590. The Israel Law Center also raised concerns about the legal risks of transiting via 
or travelling to the UAE and asked that the ACCC not approve the alliance 
unless Qantas and Emirates provide prominent, ongoing and explicit warnings of 
these risks. 

591. The ACCC recognises that specific communities within Australia may be 
apprehensive about travelling through the UAE but considers the commercial 

                                                
142  J-Wire, Qantas/Emirates Update, http://www.jwire.com.au/news/qantasemirates-update/30335, 

visited 11 December 2012. 

http://www.jwire.com.au/news/qantasemirates-update/30335
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and diplomatic consequences of the UAE discriminating against particular 
passengers to be a significant disincentive. Furthermore, the ACCC notes that 
the Australian Government is active in protecting its citizens’ rights abroad. The 
ACCC considers that the recent comments from the Minister for Foreign Affairs 
and Qantas provide this assurance.143 It is also significant that no concern has 
been raised by the Australian Government in relation to the safety of Australian 
citizens travelling to Dubai. 

592. Accordingly, the ACCC does not consider that there is likely to be any public 
detriment arising as a result of the transit of Qantas passengers in Dubai. 

Air safety, national security and defence 

593. The TWU is concerned that if the proposed arrangement leads to Qantas 
outsourcing its functions, Qantas will no longer be able to serve Australia’s 
strategic defence interests.144 

594. The TWU also raised concerns in relation to considerations of national 
security.145 

595. The concerns of interested parties arises from an understanding that Qantas is 
the best airline to service Australia in respect of national security, defence and 
air safety and that under the proposed arrangement Qantas will reduce its flying 
functions. However as discussed at paragraph 192, the ACCC considers Qantas 
operating a ‘virtual network’ to be unlikely.  

596. In the absence of supporting information from interested parties, the ACCC does 
not consider that the arrangement will result in reduced national security, 
defence capability or air safety relative to the future without the proposed 
conduct. Accordingly, the ACCC does not consider that there is likely to be any 
public detriment from the proposed conduct in relation to air safety, national 
security or defence. 

ACCC conclusion on public detriments 

597. The ACCC considers that the proposed conduct would be likely to result in some 
public detriments through its effect on competition in regions where Qantas and 
Emirates currently offer overlapping services. However, in most of these regions, 
the ACCC has identified competitive constraints which are likely to mitigate 
these detriments. In other regions the public detriment is likely to be minimal due 
to the thinness of the route and/or the limited substitutability of the services of 
Qantas and Emirates. 

598. The ACCC considers that other claimed or potential detriment resulting from: a 
reduction in employment; bundling of services to corporate customers; air safety, 
national security and defence; and concerns about the safety of travellers 
transiting in Dubai are unlikely to result in public detriment. 

                                                
143  J-Wire, Qantas/Emirates Update, http://www.jwire.com.au/news/qantasemirates-update/30335, 

visited 11 December 2012. 
144  Transport Workers Union submission, 1 October 2012, pp. 2, 8. 
145  Transport Workers Union submission, 8 February 2013, p. 4. 

http://www.jwire.com.au/news/qantasemirates-update/30335
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599. However, the ACCC is concerned that material public detriment would be likely 
to result from the effect of the proposed conduct on competition on the 
overlapping routes between Australia and New Zealand. 

600. The ACCC considers that the magnitude of the public detriment would be likely 
to be limited as a result of the capacity conditions. This is discussed in more 
detail below.
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Balance of public benefit and detriment  

601. In applying the relevant net public benefit tests, the ACCC has had regard to the 
claimed public benefits and public detriments and considered whether those 
benefits and detriments would result, or would be likely to result, based on the 
evidence (including confidential and non-confidential submissions, information, 
and documents) before it.146  

602. As outlined in the ACCC approach to evaluation above, the ACCC conducted 
a balancing exercise to weigh the public benefits that would result, or would be 
likely to result, from the proposed conduct against the detriments constituted by 
any lessening of competition (and other detriments where required by the 
relevant public benefit test), that would result, or be likely to result, from the 
proposed conduct, to determine whether the net public benefit tests were met. 
Where the ACCC considered that a particular benefit or detriment would not or 
was not likely to occur, that benefit or detriment was not taken into account in the 
weighing exercise. The ACCC must not grant authorisation unless it is satisfied 
that the net public benefit tests are met.  

603. In weighing the public benefits and detriments, the ACCC, following the 
Tribunal,147 applies a modified total welfare standard. Under a total welfare 
standard, public benefits are defined widely and include the benefits to 
producers and their shareholders (e.g., cost savings) rather than just benefits 
that accrue directly to consumers or the general public. Under the modified 
standard, less weight may be placed on those gains that only flow through to a 
limited number of members of the community.148  

604. The ACCC considers that the proposed conduct would or would be likely to 
generate public benefits through enhanced product and service offerings as well 
as cost savings and other efficiencies: 

 the proposed conduct will provide customers who prefer to fly with either 
Qantas or Emirates with access to each other’s schedules, increasing 
access to the number of flights and destinations available to such 
customers. Under the alliance, Emirates customers gain better access to 
45 destinations in Australia and seven international destinations that are 
served by Qantas but not Emirates. Qantas customers gain better 
access to 56 destinations served by Emirates but not Qantas;  

 the proposed conduct is likely to improve connectivity and enable 
synchronising of schedules for customers. This is likely to facilitate end 
to end service delivery for customers travelling between locations in 
Australia not served by Emirates and locations internationally not served 
by Qantas, which will benefit customers through greater convenience 
and time savings (for example, by enabling customers to avoid lengthy 
layovers, or through check their baggage where this previously was not 
possible); 

                                                
146  Re Qantas Airways Limited (2005) ATPR 42-065; [2004] ACompT 9 at [156]. As discussed 

above, general statements about possible benefits or detriments have not been given weight 
unless supported by factual material. 

147  Re Qantas Airways Limited (2005) ATPR 42-065; [2004] ACompT 9 at [185]. 

148 
 

Ibid. 
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 the proposed conduct will give Qantas and Emirates’  customers access 
to each alliance partner’s frequent flyer programs and related benefits, 
thereby expanding customers opportunities to earn and redeem points 
on alliance frequencies; and 

 the proposed conduct will provide the applicants with increased flexibility 
to manage their fleet by deploying larger, more fuel efficient aircraft 
thereby improving operating efficiency. 

605. Although the proposed conduct is likely to result in opportunities for the 
applicants to increase schedule spread through removal of wingtip flying, the 
ACCC considers such opportunities are small. As a result, the magnitude of this 
public benefit is small. The ACCC also considers that while the proposed 
conduct is likely to result in a public benefit from the avoidance of some 
duplicated fixed costs, the magnitude of such benefit would be small. 
Accordingly, the ACCC gives limited weight to these public benefits in the 
weighing exercise. 

606. Where the proposed conduct has the potential to result in particular public 
benefits (i.e., new frequencies and destinations, competitive response from 
rivals, tourism, trade, and enhanced crisis management), but these benefits are 
in the ACCC’s view not likely, they have not been taken into account in the 
weighing exercise.  

607. Further where the ACCC considers that the proposed conduct is unlikely to 
result in particular public benefits (stimulation of employment and procurement 
from Australian businesses), they have not been taken into account in the 
weighing exercise. 

608. Based on the above, the ACCC is satisfied that the proposed conduct would or 
would be likely to result in material, but not substantial, public benefits. 

609. The ACCC considers that the proposed conduct is likely to result in detriments 
constituted by the lessening of competition: 

(a) in regions or on routes where the applicants’ international (passenger 
and cargo) air transport services overlap (Australia – UK/Europe; 
Australia – Singapore; Australia – Thailand routes). However, the 
ACCC considers that in most cases the alliance will face competition 
from a number of established carriers with the ability and incentive to 
expand their operations in response to any attempt by the alliance to 
reduce or limit growth in capacity, , thereby resulting in minimal public 
detriments.  

(b) on the overlap Trans-Tasman routes, the ACCC is concerned that 
material public detriments are likely to result from the proposed 
conduct as Qantas and Emirates may have the ability and incentive to 
unilaterally reduce or limit growth in capacity (in order to raise airfares) 
on those routes. Given these competition concerns on the overlapping 
trans-Tasman routes, the ACCC has imposed capacity conditions. 
Therefore any detriment on the overlap Tran-Tasman routes will be 
limited. 

(c) in domestic air passenger transport services by directing feeder traffic 
from Emirates international flights to Qantas domestic flights. 
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However, the ACCC considers the magnitude of any such detriments 
to be minimal, if any. 

610.  Although the proposed conduct is likely to result in public detriment constituted 
by the lessening of competition in regions or on routes where the applicants’ 
international air transport services indirectly overlap (Australia – South Africa, 
Australia–North America, and Australia–South America), the ACCC considers 
the magnitude of any such detriments to be negligible due to: 

(a) for the Australia – Brazil route, the thinness of the route; and 

(b) for other regions, the minor presence of Emirates on those routes, the 
limited substitutability of services of the alliance partners, the thinness 
of the routes, and remaining competition from other carriers on the 
routes. 

611. Accordingly, the ACCC gives limited weight to these public detriments in the 
weighing exercise. 

612. The ACCC considers that the proposed conduct is not likely to result in the 
following public detriments: 

 a lessening of competition on the overlapping routes between Australia 
and Malaysia and between Australia and MENA; 

 enabling Qantas to use its enhanced position in the supply of 
international air passenger transport services to lessen competition in 
the supply of domestic air passenger transport services through bundling 
of its international and domestic offerings;   

  a negative effect on employment; 

 concerns about the safety of passengers transiting through Dubai. 

613. As these detriments are at most potential detriments, and in the ACCC’s view 
not likely to occur, they have not been taken into account in the weighing 
exercise. 

614. The ACCC does not consider that the proposed conduct will result in reduced 
national security, defence capability or air safety relative to the future without the 
proposed conduct. 

615. Based on the above, the ACCC is satisfied that the proposed conduct would or 
would be likely to result in minimal public detriments. 

616. After weighing the public benefits and detriments discussed above, the ACCC is 
satisfied in all the circumstances that: 

 the proposed conduct, subject to the capacity conditions on the four 
overlapping Trans-Tasman routes, is likely to result in material, though 
not substantial, public benefit and that benefit would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result or would be likely to result from the proposed conduct; and  
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 the provisions of the Coordination Agreement for which authorisation is 
sought would be likely to result in such a benefit to the public that the 
Coordination Agreement should be allowed to be given effect to.  
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Conditions of authorisation  

617. As discussed under Public detriments, the ACCC is concerned that the 
proposed conduct will increase the ability and incentive of Qantas and Emirates 
to unilaterally reduce or limit growth in capacity on the overlapping trans-Tasman 
routes149 in order to raise airfares. The ACCC is of the view that there are not 
sufficient competitive constraints to prevent such an outcome. 

Submissions received prior to the draft determination 

618. In order to address any concern that the proposed conduct might lead to 
reduced capacity on the trans-Tasman, the applicants offered a formal 
commitment not to reduce overall trans-Tasman capacity, which would require 
the applicants to continue to make available the total number of trans-Tasman 
seats that were available during the 2012 financial year for the duration of any 
authorisation.150  

The ACCC’s view in the draft determination 

619. In the Draft Determination, the ACCC contemplated three main options for the 
structure of a capacity commitment in this matter, namely, a commitment to: 

(a) to cover the total capacity on all trans-Tasman routes; 

(b) to cover the total capacity on the four overlapping routes; or 

(c) to cover the individual capacity on each of the four overlapping routes. 

620. Having considered these options, in the Draft Determination the ACCC proposed 
to impose conditions of authorisation that would require the parties to: 

(a)  maintain at least a base level of capacity on the four overlap routes 
(Sydney-Auckland, Melbourne-Auckland, Brisbane-Auckland and 
Sydney-Christchurch); and  

(b) increase capacity (annually or seasonally) across the four overlap routes 
in accordance with a specified growth factor, with the introduction of a 
growth requirement to be delayed (i.e. initially set to zero) in view of 
current excess capacity on the relevant routes. 

Submissions following the draft determination  

621. The ACCC invited further submissions from the applicants and interested parties 
on the likelihood that excess capacity will persist on the relevant routes between 
Australia and New Zealand beyond the short term. The ACCC also invited 
submissions from the applicants and interested parties on the structure of the 
conditions and the proposal to include a growth factor (initially set at zero).  

                                                
149  Sydney-Auckland, Melbourne-Auckland, Brisbane-Auckland and Sydney-Christchurch. 
150  Submission in support of the Application for Authorisation of the Alliance between Qantas 

Airways Limited and Emirates, 7 September 2012 submission, Annexure L. 
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622. The applicants proposed an alternative capacity commitment applicable to the 
total trans-Tasman operations, rather than to specific city pairs, to provide 
flexibility to manage aircraft fleet and scheduling. The applicants submit that 
under the ACCC’s proposal in the draft determination they have no incentive or 
ability to profitably expand on currently non-contested routes or on routes where 
there may be additional customer demand. 

623. In response to the ACCC’s proposal in the draft determination the applicants 
submitted that a condition will not deliver an optimal competitive outcome, 
having regard to: 

(a) the intensely competitive nature of the Tasman market and the absence 
of conditions conducive to coordinated effects (as outlined in previous 
submissions to the Commission); 

(b) the inter-relationship between the overlapping city pairs and the many 
different origin and destination passenger traffic flows across the 
Tasman, which makes isolating capacity on a city pair basis an artificial 
way to preserve competition; 

(c) the fact that the application of capacity commitments on the overlapping 
city pairs will prevent pro-competitive expansion on other Tasman routes; 

(d) the likelihood that city pair based capacity commitments would 
significantly reduce price tension between substitute airports in both 
Australia and New Zealand; 

(e) the fact that the application of capacity commitments on the overlapping 
city pairs will reduce Qantas’ operational efficiency on those and other 
Tasman routes; 

(f) the substantial excess capacity that currently exists, and will continue for 
at least the next 5 years, on the Tasman;  

(g) the impracticality of applying any kind of pre-specified growth factor, 
given that airline capacity cannot be added on an incremental ‘seat-by-
seat’ basis and can only be added in ‘lumpy’ increments (i.e. one aircraft 
at a time); and 

(h) the fact that any requirement to add extra capacity on the Tasman would 
fall on Qantas/Jetstar Airways, given that Emirates has a limited fleet 
range and could only add wide bodied aircraft at any one time. 

624. Under their alternative condition, the applicants would include a requirement to 
meet with the ACCC to discuss the capacity commitment in the event their 
aggregate load factor reaches or exceeds 90% on the total trans-Tasman 
network in any given 12 month period. 

625. The applicants submit that there is currently, and will continue to be, substantial 
excess capacity that exists on the trans-Tasman including on the relevant routes. 
The applicants provided actual and projected trans-Tasman seat factors and 
passenger numbers (for all airlines) in support of this claim (this submission is 
available from the ACCC’s website). 

626. The applicants submit that their internal modelling demonstrates elastic demand 
and price sensitivity of trans-Tasman passengers, preventing airlines raising 
prices in response to reductions in capacity. They submit that this modelling also 
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demonstrates that a minor capacity reduction required to permit the introduction 
of the Adelaide-Auckland direct services will not permit the applicants to 
increase trans-Tasman fares. 

627. The applicants submit that the ability to make minor adjustments on the relevant 
routes would provide Qantas with the opportunity to launch a new direct four 
weekly service between Adelaide and Auckland from October 2013. The 
applicants provided the ACCC with confidential information regarding the 
business case in support of the new service.151 

628. The AAL submits that the capacity conditions should permit the possible 
reallocation of on aircraft from Sydney to Adelaide using the applicants’ apparent 
excess capacity. AAL submits that this would introduce competition on the routes 
and benefit tourism, business and trade between South Australia and New 
Zealand. 

629. Canberra Airport submits that detriment arises from the proposed conditions by 
impairing the introduction of direct Canberra-Tasman flights and increasing 
congestion at Sydney Airport over the life of the alliance. Canberra Airport 
suggests either: 

 the capacity conditions be imposed on overall trans-Tasman capacity not 
on each individual route; or 

 where Qantas commences Canberra-Auckland and/or Canberra-
Wellington services, this capacity is added to either Sydney-Auckland or 
Melbourne-Auckland capacity for the purposes of the capacity 
conditions. 

630. Christchurch Airport supports a condition of authorisation and recommends that 
the ACCC also impose an additional condition requiring Qantas to maintain its 
red tail service out of Christchurch (rather than Jetstar services because Qantas 
services provide interline connectivity and a premium product). 

631. Air New Zealand submits that the ACCC should be mindful of negative 
unintended consequences of a capacity condition (by acting as a barrier to entry, 
allowing airports to increase prices, or preventing airlines from adapting to 
changing market conditions) on the applicants, their competitors and consumers, 
and perhaps allow for review of the conditions after a shorter time. 

The Consultation Draft Conditions 

632. On 1 March 2013, the ACCC released Consultation Draft Conditions to seek the 
views of the applicants and interested parties on the form of the conditions that 
were proposed in the Draft Determination. The Consultation Draft Conditions 
proposed a requirement for the applicants to maintain at least their pre-alliance 
aggregated capacity on all four trans-Tasman overlapping routes 
(Sydney/Melbourne/Brisbane-Auckland and Sydney-Christchurch). It proposed 
to require the applicants to make such capacity available in aggregate across all 
the Relevant Routes, without imposing a minimum capacity requirement in 
relation to any particular Relevant Route. 

                                                
151

 Applicants submission, 18 February 2013, pg 2 
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633. The Consultation Draft Conditions proposed a provision to allow the ACCC to 
increase the minimum capacity obligation after 2013 in the event that average 
annual load factors for all airlines (not just the applicants) operating on the 
overlap routes exceed specified threshold levels. The ACCC proposed an 
aggregate threshold to apply on the set of overlap routes and an individual 
threshold, to apply on individual overlap routes. The ACCC sought the views of 
interested parties regarding the appropriate threshold load factors that would 
trigger a review.  

634. The Consultation Draft Conditions also proposed that variations may be made 
by the ACCC in cases where the ACCC is persuaded that exceptional 
circumstances have arisen, or where there is a material change in market 
conditions or financial performance. These provisions were designed to provide 
necessary flexibility to ensure that appropriate competition outcomes are 
achieved in the case of unforeseen circumstances, or to enable variations that 
are in the public interest, such as the introduction of new trans-Tasman services 
by the applicants. 

Submissions received after the Consultation Draft 

The applicants 

635. The applicants provided a response to the Consultation Draft Conditions on 8 
March 2013. This response included an amended version of the Consultation 
Draft Conditions for consideration by the ACCC. Their submission proposed the 
following key changes to the consultation draft conditions: 

 adjustments to the basis on which the Scheduling Season Base Year 
Seat Capacity has been calculated in Schedule A, to use scheduled 
rather than operated seats in order to simplify the conditions and 
calculations; 

 a new provision exempting compliance with the Conditions where there 
is de minimis variation from the Scheduling Season Base Year Seat 
Capacity, taking into account that the Scheduling Season Base Year 
Seat Capacity proposed by the applicants is greater than that proposed 
by the Commission using operated seats; 

 a new provision exempting compliance with the Conditions where there 
is a real Force Majeure Event, while still providing that if the event 
continues beyond a reasonable period it will automatically trigger a 
request for variation and therefore be subject to oversight by the 
Commission; 

 inclusion of the applicants’ route profitability as a factor in the trigger for 
any imposition or increase of a Capacity Growth Factor to ensure that 
any increase in capacity would only occur when it is likely to have 
occurred had the proposed conduct not been authorised; and 

 that the provisions regarding independence of the auditor be replaced 
with the requirement to meet certain independence provisions in the 
Corporations Act 2001 (Cth). 
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Christchurch International Airport 

636. CIAL considered that the Consultation Draft Conditions would not address 
potential harm to consumers on the Sydney-Christchurch route. In particular, 
CIAL was concerned that the conditions would not require the maintenance of at 
least a base load capacity on the Sydney-Christchurch route and that the 
applicants could substitute Jetstar services in the place of existing Qantas 
services, which it considered would result in a lower level of service, including 
less ability to connect to destinations beyond Sydney, being offered to 
consumers. 

637. CIAL considered that the aggregate capacity condition would not protect 
consumers on the Sydney-Christchurch route. CIAL also noted that proposed 
mechanism for imposing a growth obligation would not require growth on any 
particular route. It considered that ‘any decision by the Airlines not to add 
capacity where it is needed would result in unwarranted and harmful delays in 
meeting demand’. 

638. CIAL’s preferred outcome would be for a route-by-route condition to be imposed, 
for Qantas to maintain its red tail service on the Sydney-Christchurch route and 
for a growth obligation to be imposed on the applicants from 2013. 

Canberra Airport 

639. Canberra Airport raised concerns that the Consultation Draft Conditions lack 
appropriate flexibility for the applicants to introduce new routes using existing 
trans-Tasman capacity. It considered that the draft conditions: 

 lack support for the establishment of a new market driven route for 
Canberra; 

 impede Qantas from commencing trans-Tasman flights from Canberra; 

 favour continued growth at other airports; and 

 uphold demands on capacity at Sydney Airport. 

Virgin Australia 

640. Virgin Australia considers that in the absence of clear public benefits and the 
presence of potential detriments, the trans-Tasman should be excluded from the 
authorisation, rather than imposing a capacity condition. 

641. In the event the ACCC decides to impose a condition, Virgin Australia supports a 
condition that is not route specific. 

642. Virgin Australia is concerned about the application of a growth factor in 
circumstances where there is substantial capacity and where two alliances may 
be subject to simultaneous growth factors. Virgin Australia suggests 
implementing a lag in applying the growth factor, or applying only a proportion of 
the full growth factor. Virgin Australia further submits that any ‘threshold to 
trigger the application of that growth factor . . . needs to be exogenous to the 
parties otherwise the incentives created by the imposition of the conditions may 
act to generate outcomes contrary to the objectives of the conditions’. 
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643. Virgin Australia considers that compliance and monitoring of the conditions will 
be resource intensive for the applicants and the ACCC. 

Adelaide Airport Limited 

644. AAL restated its views that the conditions should make provision for a new 
‘competitive opportunity with the implementation of an Adelaide-Auckland return 
service’. AAL submits that such a service would increase competition on a route 
that is currently only served by Air New Zealand and it would also offer a ‘new 
link between Dubai and Auckland, via South Australia’s capital city’. 

ACCC view following the Consultation Draft Conditions 

Alternative approaches proposed by interested parties 

645. The ACCC has considered Virgin Australia’s submission that the trans-Tasman 
ought to be excluded from the authorisation. The ACCC has formed the view 
that the proposed conduct is likely to result in material, though not substantial, 
public benefits. These benefits are likely to occur across the networks of the 
applicants, and are not confined to particular geographic areas within those 
networks. The ACCC notes that travel between Australia and New Zealand is 
material for consumers, with three of the overlap routes being among Australia’s 
top ten in terms of international passengers by uplift/discharge city pairs in 2011-
2012.152 As a result, carving out the trans-Tasman would be likely to undermine 
the benefits of the proposed conduct. 

646. In addition, it is unclear what competitive tension would remain between Qantas 
and Emirates on trans-Tasman routes, in a future where they were otherwise 
coordinating their operations. This is particularly the case with Emirates, as a 
fifth freedom carrier, as it would be able to coordinate on its Australia-Dubai 
operations in any event. Accordingly, it is not clear that trans-Tasman related 
public detriments are avoided if the trans-Tasman was carved out of the scope of 
the proposed conduct. 

647. For these reasons, the ACCC considers it ineffective to restrict the scope of the 
alliance in the manner suggested by Virgin Australia and remains of the view 
that a capacity condition is likely to address the ACCC’s competition concerns 
on the trans-Tasman.  

648. The ACCC notes the concerns of CIAL that if the Qantas Group were to 
substitute its ‘Qantas’ branded services with ‘Jetstar’ branded services then 
those passengers wishing to access destinations beyond Sydney or 
Christchurch would face a lower level of service using the ‘point to point’ 
services offered by Jetstar. However, the ACCC is not of the view that the 
proposed conduct substantially changes the incentives for Qantas to switch its 
Qantas branded services with its Jetstar branded services. In addition, under the 
future with the proposed conduct, it is likely that these passengers will also have 
the ability to access connecting services using Emirates’ Sydney-Christchurch 
services. Accordingly, the ACCC has not imposed a condition in the form 
requested by CIAL. 

                                                
152  Bitre International Airline Activity 2011-2012 at 10. 
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Determining the base capacity 

649. The applicants submit that it would be simpler to use scheduled seats as the 
‘benchmark’ metric for capacity (along with a provision for up to 2.5% of the 
scheduled seats to be cancelled for ad-hoc or operational reasons), rather than 
using operated seats as was proposed in the Consultation Draft Conditions. 

650. The ACCC’s competition concern for the trans-Tasman more closely aligns to 
the seats actually operated by the applicants, rather than the seats that are 
scheduled to be operated. Additionally, the ACCC notes that the ‘seats operated’ 
data are collected and submitted by the applicants for submission to BITRE, 
meaning that relevant data ought to be available to the applicants to measure 
compliance with the base capacity obligation. 

651. For these reasons, the ACCC considers that the seats operated by the 
applicants between 1 April 2012 and 31 March 2013 (separated into the 
Northern Summer and Northern Winter seasons) should be the required base 
capacity. 

Variations to the conditions 

652. Submissions following the draft conditions focused on exemptions for force 
majeure, a ‘de minimis’ clause and the introduction of new trans-Tasman 
services. 

653. The ACCC notes that in genuine force majeure circumstances, the applicants 
may be unable to operate the services to provide the capacity required by the 
conditions. However, in light of the ACCC’s competition concerns about a 
reduction or limitation in growth of capacity, the ACCC considers that the extent 
to which the applicants’ capacity ought to be reduced as a result of such an 
event should be considered on a case-by-case basis. The ACCC has used this 
approach successfully in considering variations to the conditions of 
authorisations A91227-A91228 (relating to the operations of Virgin Australia and 
Air New Zealand) following the Christchurch Earthquake and Chilean Ash Cloud. 
In order to provide the applicants with increased certainty, the conditions provide 
for the applicants to notify the ACCC of such an event ‘as soon as practicable’. 
This will enable informal discussions between the applicants and the ACCC to 
occur in a timely manner, prior to the consideration of a variation application. 

654. The applicants submit that a de minimis clause, allowing for minimal reductions 
in capacity below the base-level obligation ought to be allowed for ‘operational 
flexibility’ reasons. The ACCC notes that the purpose of the conditions is to 
require the applicants to maintain at least a base level of capacity, which has 
been determined by the number of seats operated in the year prior to the 
commencement of the alliance. These figures already take into account ad-hoc 
and operational cancellations due to the cancellations that occurred in that year. 
Any reductions below this amount would mean that the purpose of the conditions 
may not be achieved. For these reasons, the ACCC has not included a de 
minimis clause in the conditions. 

655. The ACCC also notes the submission of Canberra and AAL regarding the 
potential for new trans-Tasman services to be offered under the alliance. The 
ACCC considers that the proposed conditions contain sufficient opportunity for 
appropriate variations to be made where new trans-Tasman services are 
contemplated by the applicants. The ACCC has not designed the conditions to 
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restrict efficient entry or expansion on trans-Tasman routes by the applicants (or 
any other carrier). Take, for example, circumstances where the applicants are 
considering introducing new trans-Tasman services that require the diversion of 
capacity currently operating on one or more of the four overlap routes. Such an 
example may constitute a ‘material change in market conditions’, meaning that 
the applicants can apply to reduce their capacity on the overlap routes to 
facilitate the introduction of the new service. 

656. The ACCC therefore imposes conditions of authorisation requiring that the 
applicants maintain at least a base level of capacity on the set of four overlap 
routes (Sydney-Auckland, Melbourne-Auckland, Brisbane-Auckland and 
Sydney-Christchurch). A copy of the conditions is at Appendix B. 
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Length of authorisation 

657. The Act allows the ACCC to grant authorisation for a limited period of time.153 
The ACCC generally considers it appropriate to grant authorisation for a limited 
period of time, so as to allow an authorisation to be reviewed in the light of any 
changed circumstances. 

Submissions received by the ACCC 

658. In this instance, Qantas and Emirates have sought authorisation of the proposed 
conduct for the initial term of the Coordination Agreement, a period of ten years. 
The applicants consider this period to be appropriate given the significant long-
term investments necessary to implement the proposed conduct on a global 
basis. 

659. While the applicants acknowledge that the ACCC has been reluctant in recent 
years to authorise airline alliances for a period in excess of five years given the 
volatility of the aviation industry, they submit that this is the very reason why the 
alliance should be authorised for longer than five years. 

660. The applicants submit that while some public benefits will flow immediately as a 
result of the proposed conduct, the full potential of others are only likely to 
eventuate through an unequivocal long term commitment to coordinate 
operations. 

661. Virgin Australia questions the basis for a ten year authorisation term for the 
broad, open-ended authorisation sought by Qantas and Emirates. 

662. Virgin Australia submits that the ACCC notes in its Guide to Authorisation that it 
considers the duration of authorisation on a case-by-case basis and that, in 
recent years, it has not granted authorisation for a period greater than five years. 
Virgin Australia notes that the ACCC granted authorisation to the Virgin Blue-Air 
New Zealand alliance for a three year period. 

663. Virgin Australia considers that, given the number of markets affected by the 
alliance and the breadth of the alliance, if authorised, the competitive effects and 
public benefits should be tested over a shorter period. 

664. The AIPA recommends no more than a five year authorisation, given its view 
about uncertainty associated with Qantas management behaviour and 
intentions. 

665. Singapore Airlines submits that Qantas has noted in the Qantas/Jetstar 
applications for authorisation (A91314 and A91315) that the ACCC typically 
authorises conduct in the aviation industry for a period of no more than five 
years. A period of ten years was sought by Qantas/Jetstar on the basis that ‘the 
nature of the proposed conduct can be readily distinguished from other aviation 
related matters’. The distinction which was sought to be drawn in that matter 
was that the coordination involved the development and growth of a ‘pro-
competitive greenfields network of Jetstar LCCs which would not otherwise 
exist’. 

                                                
153  Competition and Consumer Act 2010 (Cth),  s 91(1). 
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666. Singapore Airlines submits that the ACCC has not yet decided whether, even in 
those circumstances, a ten year period is appropriate.154 A review of all airline 
authorisation determinations by the ACCC available on the public register since 
1999 indicates that no Australian carrier (including Virgin Australia) has been 
granted authorisation for a period of more than five years. 

667. Singapore Airlines considers that, if the ACCC were minded to grant 
authorisation, there would be no reason for it to be for more than five years, 
consistent with alliance arrangements between other major airlines. 

668. In response to interested party submissions, Emirates submits that the ten year 
term for the alliance is essential as it involves major investment, particularly from 
Qantas which is relocating its international hub from Singapore to Dubai. For the 
purpose of hub, fleet and network planning a ten year period is required. 

669. Emirates notes that timeframes for the delivery of aircraft orders can often take 
seven years. Given Qantas’ recently cancelled orders for 35 new Boeing 787 
Dreamliner aircraft, an authorisation term shorter than ten years (for example the 
maximum five year period suggested by Singapore Airlines) will be insufficient to 
enable the full potential of the proposed conduct, and the full range of public 
benefits, to be realised. 

670. Contrary to Virgin Australia’s submission, Emirates considers that there is recent 
precedent from two ACCC determinations delivered earlier this year, in support 
of a ten year term for international cooperative airline arrangements, namely the 
Affiliation Agreements between Emirates and flydubai, and the alliance between 
Etihad Airways and Air Berlin. 

671. Emirates submits that, while no Australian-based carrier has previously received 
a ten year authorisation from the ACCC, no previous authorisation application 
involved the relocation by an Australian carrier of its international hub, as is the 
case under the proposed conduct. The proposed conduct also requires 
significant (multi-million dollar) IT investment and long term planning such as the 
new concourse incorporation of Qantas at Dubai International Airport, long term 
slot planning and architecture of the Emirates frequent flyer program. Further, 
Emirates submits that the international aviation industry has never been as 
rapidly changing, vigorously competitive or volatile as it is now, and the need for 
legacy end-of-line carriers to innovate and embrace new business opportunities 
to ensure their survival is pressing. 

672. In response to the submission from Singapore Airlines, Qantas restated its views 
that a ten year authorisation was appropriate for the reasons set out above. 

673. Following the draft determination, Christchurch Airport requested that the ACCC 
grant authorisation for three years, given the dynamic nature of the air services 
market.  

ACCC view 

674. The ACCC acknowledges that the implementation of the proposed conduct will 
require investment by Qantas in order to relocate its hub to Dubai as well as 
investment by both airlines to align various systems. However, such investment 

                                                
154

 The ACCC issued a determination in relation to A91314 and A91315 on 26 March 2013. 
The ACCC granted authorisation for a period of five years, until 31 March 2018. 
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is not likely to be so large as to justify a ten year authorisation period. In 
addition, Qantas has advised that it intends to move its hub to Dubai regardless 
of whether authorisation is granted by the ACCC and has made arrangements to 
do so under interim authorisation. 

675. While additional benefits may be realised with a ten year period of authorisation, 
such a duration increases the risk that the balance of detriments may change 
over time given the dynamic nature of global aviation markets. The ACCC notes 
that the applicants did not make further submissions after the ACCC proposed 
five years in the draft determination.  

676. In its draft determination, the ACCC proposed to grant authorisation for five 
years. Given the dynamic nature of the aviation industry, the limited extent of 
public benefits and the significant role of the trans-Tasman capacity conditions in 
the ACCC’s decision, the ACCC considered it appropriate to review this 
authorisation earlier than the ten years requested by Qantas and Emirates. 

677. The ACCC remains of the view that it is appropriate to grant authorisation for five 
years. While the ACCC considers it appropriate to limit the duration of 
authorisation, the ACCC considers that this is a reasonable period to enable the 
claimed benefits time to arise. Qantas and Emirates, through the grant of interim 
authorisation, have already commenced joint marketing of flights and aligning of 
frequent flyer programs and baggage allowances, in order to ensure a smooth 
transition for customers as of 1 April 2013. Many of the public benefits that the 
ACCC considers likely, including an end to end service when flying from 
locations in Australia to many destinations worldwide that are not currently 
serviced by Qantas, customer access to more flights, more locations, and 
greater connections, reduction in wingtip flying and access to additional frequent 
flyer programs, will be realised early in the authorisation period. These benefits 
will be available almost immediately, yet will need to be balanced against the 
ACCC’s desire to monitor both the trans-Tasman capacity conditions and the 
global aviation markets generally. 

678. Accordingly, the ACCC grants authorisation for five years until 31 March 2018. 
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Determination 

The application 

679. On 7 September 2012 Qantas Airways Limited (Qantas) and its related bodies 
corporate and Emirates and its related bodies corporate lodged applications for 
authorisation A91332 & A91333 with the ACCC. Application A91332 was made 
under subsections 88(1) and 88(1A) of the Act to:  

 Make a contract or arrangement, or arrive at an understanding, a 
provision of which would be, or might be, a cartel provision within the 
meaning of Division 1 of Part IV of that Act and which would also be, or 
might also be, an exclusionary provision within the meaning of section 
45 of that Act. 

 Give effect to a provision of a contract, arrangement or understanding 
that is, or may be, a cartel provision within the meaning of Division 1 of 
Part IV of that Act and which is also, or may also be, an exclusionary 
provision within the meaning of section 45 of that Act. 

 Make a contract or arrangement, or arrive at an understanding, where a 
provision of the proposed conduct, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 
45 of that Act. 

 Give effect to a provision of a contract, arrangement or understanding 
where the provision is, or may be, an exclusionary provision within the 
meaning of section 45 of that Act. 

680. Application A91333 was made under subsections 88(1) and 88(1A) of the Act to: 

 Make a contract or arrangement, or arrive at an understanding, a 
provision of which would be, or might be, a cartel provision within the 
meaning of Division 1 of Part IV of that Act and which would also be, or 
might also be, an exclusionary provision within the meaning of section 
45 of that Act. 

 Give effect to a provision of a contract, arrangement or understanding 
that is, or may be, a cartel provision within the meaning of Division 1 of 
Part IV of that Act and which is also, or may also be, an exclusionary 
provision within the meaning of section 45 of that Act. 

 Make a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the 
effect, of substantially lessening competition within the meaning of 
section 45 of that Act. 

 Give effect to a provision of a contract, arrangement or understanding 
which provision has the purpose, or has or may have the effect, of 
substantially lessening competition within the meaning of section 45 of 
that Act. 
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681. The applicants subsequently amended the application to exclude: 

 related bodies corporate of Qantas where Qantas holds 50% or less of 
the allotted share capital.  

 exclude dnata, dnata World Travel and their subsidiaries and any other 
subsidiaries of the Investment Corporation of Dubai (other than Emirates 
and its subsidiaries). 

 the supply of catering and aircraft cleaning services from the proposed 
conduct. 

The net public benefit tests 

682. For the reasons outlined in this determination, the ACCC is satisfied in all the 
circumstances that the net public benefit tests set out in subsections 90(5B), 
90(7) and 90(8)(b) of the Act are met. 

683. More specifically, the ACCC is satisfied in all the circumstances (subject to the 
conditions below) that:  

 the proposed conduct would or would be likely to result in a public 
benefit that would outweigh the detriment to the public constituted by any 
lessening of competition that would result or be likely to result from the 
proposed conduct; and 

 the provisions of the Coordination Agreement are likely to result in such 
a benefit to the public that the Coordination Agreement should be 
allowed to be given effect to. 

684. The ACCC therefore grants authorisation to applications A91332 & A91333 on 
condition that the applicants maintain a base level of capacity on the bundle of 
the four overlapping routes (Sydney-Auckland, Melbourne-Auckland, Brisbane-
Auckland and Sydney-Christchurch) for the duration of the authorisation, as 
described in Appendix B.  

Conduct for which the ACCC grants authorisation 

685. The ACCC grants authorisation to Qantas and Emirates to give effect to a 
Master Coordination Agreement which allows them to coordinate their 
passenger and freight operations and related services (other than the supply of 
catering and cleaning services). 155 

686. The authorisation is granted in respect of the relevant Qantas Entities and 
Emirates (and its subsidiaries).  

687. Further, any changes to the Coordination Agreement during the term of the 
authorisation would not be covered by the authorisation. 

688. This determination is made on 27 March 2013. 

                                                
155  The applicants applied for authorisation to both ‘make’ and ‘give effect to’ the contract. Since the 

authorisation application was lodged (on 28 June 2012) after the agreement that is the subject of 
the authorisation was executed (on 22 June 2012), the ACCC cannot authorise the making of the 
agreement (see subsection 88(12)) of the Act. 
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Conduct not authorised  

689. The authorisation does not extend to the applicants to engage in the proposed 
conduct in respect of the supply of catering services or aircraft cleaning services.  

690. The authorisation does not extend to Qantas’ related bodies corporate in which 
Qantas does not hold a majority shareholding. 

691. The authorisation does not extend to dnata, dnata World Travel and their 
subsidiaries and any other subsidiaries of the Investment Corporation of Dubai 
(other than Emirates and its subsidiaries). 

Interim authorisation 

692. At the time of lodging the applications, Qantas and Emirates requested interim 
authorisation to commence planning the proposed conduct. The applicants 
withdrew the application for interim authorisation on 2 October 2012. 

693. On 20 December 2012, the applicants requested interim authorisation to 
commence the proposed arrangement. The applicants submit that the interim 
authorisation will enable the public benefits to be realised sooner, will not 
permanently change the relevant markets, will note cause detriment to 
consumers, and that interim authorisation is urgent in light of the significant 
financial harm incurred by the applicants. The applicants submit: 

It is important to the Applicants for certain preliminary steps to be undertaken 

pursuant to interim authorisation. In particular, in order to be able to fully implement 

the Proposed Conduct by April 2013 (to ensure the resultant benefits are available to 

the public from the start of the IATA Northern Summer season), it is imperative that 

the Applicants be able to commence certain aspects of the Proposed Conduct, 

including setting and selling fares for travel on the combined Emirates/Qantas 

network. 

694. The ACCC received submissions in respect of the applications for interim 
authorisation from Air New Zealand, Singapore Airlines, Malaysia Airlines, Virgin 
Australia, Jumpjet Airlines, the Transport Workers Union and the Australian 
Licensed Aircraft Engineers Association opposing interim authorisation. The 
ACCC received a submission from the Department of Infrastructure and 
Transport supporting interim authorisation. 

695. Air New Zealand submitted that it is either not appropriate to grant interim 
authorisation or interim authorisation is not required for the activities proposed 
by the applicants. Air New Zealand considered that the sharing of commercially 
sensitive information about slot allocation, marketing or other processes could 
not be reversed. Air New Zealand submitted that by changing their networks 
prior to receiving final authorisation the applicants could mislead customers and 
disrupt customers’ travel.  

696. In its January 2013 submission, Air New Zealand reiterates its view that the 
applicants should not be permitted to engage in the arrangement prior to the 
ACCC’s final decision. Air New Zealand is particularly concerned about trans-
Tasman routes in light of the concerns raised by the ACCC and the proposed 
capacity conditions, which are yet to be finalised. Further, Air New Zealand notes 
that the New Zealand Ministry of Transport cannot grant the applicants an 
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equivalent interim approval to participate in price/capacity fixing on the trans-
Tasman. 

697. Malaysia Airlines opposed interim authorisation because of the breadth and 
complexity of the proposed conduct, the precedent granting interim authorisation 
will set, and the potential for detriment including from the proposed exchange of 
commercially sensitive information that could have prolonged consequences for 
Australian consumers. Malaysia Airlines submitted that the applicants have 
provided the ACCC with incomplete data and information. 

698. Singapore Airlines considered that the impact of joint marketing, joint systems, 
seamless customer service and global call centres could be far reaching and 
difficult to reverse. Singapore Airlines submitted that interim authorisation will not 
maintain the status quo on overlapping routes nor in respect of government and 
corporate contracts (for which Qantas has a ~90% market share). Singapore 
Airlines considered that there is no urgent need for interim authorisation, noting 
that the applicants could have applied for authorisation sooner. Singapore 
Airlines submitted that interim authorisation will harm competition through joint 
ticketing, pricing, marketing and engaging third party providers.  

699. Virgin Australia raised concerns about the proposed conduct and opposes the 
application for interim authorisation. Virgin Australia submitted that the 
arrangements are complex and involve competitive overlap in a number of 
markets.  

700. The ALAEA urged the ACCC to proceed with caution and due diligence to 
ensure that the grounds on which Qantas and Emirates base their application 
are in fact true. It also suggested that the ACCC ensure that it has the 
appropriate evidence before it to avoid approving an application based on 
grounds which in effect may be false or misleading. 

701. The TWU submitted that the proposed conduct will not solve Qantas’ difficulties, 
which they say are primarily the result of poor management. The TWU was 
concerned about the outsourcing and offshoring in the Australian aviation 
industry, submitting that there is already loss of jobs, outsourced and casual 
labour.  

702. The Department of Infrastructure and Transport supported the application for 
interim authorisation. 

703. In a response to Air New Zealand’s submission, the applications suggest that the 
Commission had fully considered the applications in the draft determination and 
that the applicants would not commence coordination in relation to New Zealand 
absent approval from the New Zealand Ministry of Transport, and no reductions 
in capacity on the Tasman are contemplated in the period of interim 
authorisation. 

704. At the conference, the TWU was concerned that the ACCC had granted interim 
authorisation without regard to the employment and economic issues 

705. The ACCC granted conditional interim authorisation under subsection 91(2) of 
the Act on 17 January 2013. Interim authorisation was granted on the condition 
that Qantas and Emirates do not engage in the proposed conduct in relation to 
services between Australia and New Zealand. 
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706. In granting interim authorisation, the ACCC considered that: 

 consistent with the ACCC’s preliminary view in its draft determination of 
20 December 2012 in relation to the substantive applications for 
authorisation, the proposed conduct is likely to result in: 

(a) some public detriments through its effect on competition in regions 
where Qantas and Emirates currently offer overlapping services. 
However, in most of these regions, the ACCC has identified 
competitive constraints which are likely to mitigate these detriments, 
and  

(b) benefits to the public that outweigh the detriments to the public during 
the period of interim authorisation. For example, the applicants will be 
able to commence activities that will enhance the product and service 
offerings to Qantas and Emirates customers; 

 in relation to the trans-Tasman, the ACCC was concerned that Qantas 
and Emirates will have the ability and incentive to unilaterally reduce or 
limit growth in capacity (in order to raise airfares) on the four routes 
between Australia and New Zealand where they both operate services. 
These are Sydney-Auckland, Melbourne-Auckland, Brisbane-Auckland 
and Sydney-Christchurch. To address this concern, the ACCC granted 
interim authorisation subject to conditions that the applicants do not 
engage in the proposed conduct in relation to services between Australia 
and New Zealand;  

 it is likely that there will be only limited conduct needing to be unwound if 
authorisation is ultimately not granted. However, the ACCC notes that 
the applicants will share information and develop joint strategies during 
the period of interim authorisation. Such information, once shared, is 
likely to have a residual value to the applicants and continue to have an 
impact in the market if authorisation is not granted; 

 the potential harm to other parties if interim authorisation is granted is 
low. In particular, while there is the potential for consumers to face harm 
if tickets are purchased during the period of interim authorisation and 
authorisation is not granted, the ACCC notes that the applicants have 
advised that they will have arrangements in place to accommodate these 
consumers; and 

 the implementation of long-haul international aviation alliances generally 
requires significant lead times. As a result, the granting of interim 
authorisation is likely to reduce financial harm for the applicants. 

707. Given that the applicants have amended the scope of the application since 
interim authorisation was granted and that interim authorisation was not granted 
with respect to services between Australia and New Zealand, the ACCC has 
decided to revoke the existing interim authorisation and to grant a new interim 
authorisation on the same terms as the final determination. This new interim 
authorisation applies to the amended applications and requires the applicants to 
comply with the conditions on which the final authorisation is granted pursuant to 
this determination, as discussed in paragraphs 684 -685 above.  
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708. This interim authorisation has immediate effect and will remain in place until 
either it is revoked or the final determination comes into effect. 

Date authorisation comes into effect 

709. This determination is made on 27 March 2013. If no application for review of the 
determination is made to the the Tribunal, it will come into force on 18 April 
2013. 
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APPENDIX A – QANTAS AND EMIRATES 
ENTITIES COVERED BY THE AUTHORISATION 

Relevant Qantas Entities as at 6 March 2013 
Entity Country of Incorporation 

738 Leasing 1 Pty Limited Australia 

738 Leasing 2 Pty Limited Australia 

AAL Aviation Limited  Australia 

Australian Regional Airlines Pty. Ltd.  Australia 

Regional Airlines Charter Pty Limited  Australia 

Network Aviation Pty Ltd  Australia 

The Network Trust  N/A 

Network Aviation Holdings Pty Ltd  Australia 

The Network Holding Trust  N/A 

Network Holding Investments Pty Ltd  Australia 

Network Turbine Solutions Pty Ltd  Australia 

Osnet Jets Pty Ltd  Australia 

Sunstate Airlines (Qld) Pty. Limited  Australia 

Southern Australia Airlines Pty Ltd  Australia 

Airlink Pty Limited  Australia 

Eastern Australia Airlines Pty. Limited  Australia 

Impulse Airlines Holdings Proprietary Limited  Australia 

Impulse Airlines Australia Pty Ltd  Australia 

Jetstar Airways Pty Limited  Australia 

Jetstar Airways Limited  New Zealand 

Jetstar Group Pty Limited  Australia 

Jetstar Holidays Co. Ltd.  Japan 

First Brisbane Airport Proprietary Limited  Australia 

Second Brisbane Airport Proprietary Limited  Australia 

First Brisbane Airport Unit Trust  N/A 

Second Brisbane Airport Unit Trust  N/A 

TAA Aviation Pty. Ltd.  Australia 

In Tours Airline Unit Trust No 1  N/A 

Australian Airlines Limited  Australia 

Jetstar Services Pty Limited  Australia 

Hooroo Pty Limited  Australia 

Jetconnect Limited  New Zealand 

Jetstar Asia Holdings Pty Limited  Australia 

Jetstar International Group Australia Pty Limited  Australia 

Jetstar International Group Holdings Co Limited  Hong Kong 

Jetstar Regional Services Pte. Ltd.  Singapore 

Jetstar International Group Japan Co., Ltd  Japan 

Jetstar Leasing Pty Limited  Australia 

Q H Tours Ltd  Australia 

Holiday Tours & Travel Pte. Ltd.  Singapore 
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H Travel Sdn Bhd  Malaysia 

Holiday Tours & Travel Limited  Hong Kong 

Holiday Tours & Travel Ltd  Taiwan 

Holiday Tours & Travel (Korea) Limited  Korea 

Holiday Tours & Travel (Singapore) Pte. Ltd.  Singapore 

PT Pacto Holiday Tours  Indonesia 

PT Biro Perjalanan Wisata Tour East Indonesia  Indonesia 

Tour East (2009) Sdn Bhd  Malaysia 

Tour East Australia Pty Limited  Australia 

Tour East (Hong Kong) Limited  Hong Kong 

Hangda Ticket Agent (Shanghai) Co. Ltd  China 

Tour East Singapore (1996) Pte Ltd  Singapore 

QH International Co. Limited.  Japan 

Jetabout Japan, Inc.  Japan 

QH Tours (UK) Limited  United Kingdom 

Qantas Viva! Holidays Pty Limited  Australia 

Qantas Asia Investment Company Pty Ltd  Australia 

Qantas Asia Investment Company (Singapore) Pte. Ltd.  Singapore 

Qantas Cabin Crew (UK) Limited  United Kingdom 

Qantas Catering Group Limited  Australia 

Q Catering Limited  Australia 

Qantas Defence Services Pty Limited  Australia 

Qantas Airways Domestic Pty Limited  Australia 

Qantas Domestic Pty Limited  Australia 

Qantas Freight Enterprises Limited  Australia 

Express Freighters Australia Pty Limited  Australia 

Australian Air Express Pty Ltd  Australia 

Express Freighters Australia (Operations) Pty Limited  Australia 

Qantas Road Express Pty Limited  Australia 

Qantas Courier Limited  Australia 

Qantas Foundation Trustee Limited  Australia 

Qantas Frequent Flyer Limited  Australia 

Wishlist Holdings Limited  Australia 

Loyalty Magic Pty Limited  Australia 

Qantas Frequent Flyer Operations Pty Limited  Australia 

Qantas Ground Services Pty Limited  Australia 

Qantas Group Flight Training Pty Limited  Australia 

Qantas Group Flight Training (Australia) Pty Limited  Australia 

Qantas Information Technology Ltd  Australia 

Qantas Superannuation Limited  Australia 

QF 738 Leasing 5 Pty Limited  Australia 

QF 738 Leasing 6 Pty Limited  Australia 

QF 744 Leasing 3 Pty Limited  Australia 

QF 744 Leasing 4 Pty Limited  Australia 

QF A332 Leasing 1 Pty Limited  Australia 

QF A332 Leasing 2 Pty Limited  Australia 
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QF A332 Leasing 3 Pty Limited  Australia 

QF A332 Leasing 4 Pty Limited  Australia 

QF A333 Leasing 3 Pty Limited  Australia 

QF A333 Leasing 4 Pty Limited  Australia 

QF B738 2011 No.1 Pty Limited  Australia 

QF B738 2011 No.2 Pty Limited  Australia 

QF B738 2011 No.3 Pty Limited  Australia 

QF B738 2011 No.4 Pty Limited  Australia 

QF B738 2011 No.5 Pty Limited  Australia 

QF BNP 2008-1 Pty Limited  Australia 

QF BNP 2008-2 Pty Limited  Australia 

QF BOC 2008-1 Pty Limited  Australia 

QF BOC 2008-2 Pty Limited  Australia 

QF Cabin Crew Australia Pty Limited  Australia 

QF Calyon 2009-1 Pty Limited  Australia 

QF Calyon 2009-2 Pty Limited  Australia 

QF Dash 8 Leasing No. 2 Pty Limited  Australia 

QF Dash 8 Leasing No. 3 Pty Limited  Australia 

QF Dash 8 Leasing No. 4 Pty Limited  Australia 

QF Dash 8 Leasing No. 5 Pty Limited  Australia 

QF ECA 2008-1 Pty Limited  Australia 

QF ECA 2008-2 Pty Limited  Australia 

QF ECA A380 2010 No.1 Pty Limited  Australia 

QF ECA A380 2010 No.2 Pty Limited  Australia 

QF ECA A380 2010 No.3 Pty Limited  Australia 

QF ECA A380 2010 No.4 Pty Limited  Australia 

QF ECA A380 2011 No.1 Pty Limited  Australia 

QF ECA A380 2011 No.2 Pty Limited  Australia 

Snap Fresh Pty Limited  Australia 

Southern Cross Insurances Pte Limited  Singapore 

Travel Software Solutions Pty Limited  Australia 

 

Emirates and its subsidiaries as at 13 February 2013 
Entity Country of Incorporation 

Community Club Management FZE Jebel Ali Free Zone, UAE 

Duty Free Dubai Ports FZE Jebel Ali Free Zone, UAE 

ELRA Properties Pty Ltd Australia 

Emirates Dubai, UAE 

Emirates Airline Limited England 

Emirates Canada Limited Canada 

Emirates Flight Catering Co. (LLC) Dubai, UAE 

Emirates Hotel LLC Fujairah, UAE 

Emirates Hotels (Australia) Pty Ltd Victoria, Australia 

Emirates Hotels (Seychelles) Ltd Seychelles 
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Emirates Land Development Services LLC Dubai, UAE 

Emirates Leisure Retail (Australia) Pty Ltd Victoria, Australia 

Emirates Leisure Retail (Holding) LLC Dubai, UAE 

Emirates Leisure Retail (Oman) LLC Oman 

Emirates Leisure Retail (Singapore) Pte Ltd Singapore 

Emirates Leisure Retail LLC Dubai, UAE 

Emirates Sarl Ivory Coast 

Flying Bean Pty Ltd Australia 

Harts International LLC Ras Al Khaimah, UAE 

Harts International Retailers (M.E.) Ltd Ajman Free Zone, UAE 

Hudsons 15 Collins Pty Ltd Australia 

Hudsons A'Beckett Pty Ltd Australia 

Hudsons Adelaide Airport Pty Ltd Australia 

Hudsons Airport Canberra Pty Ltd Australia 

Hudsons Airport Launceston Pty Ltd Australia 

Hudsons Airports Queensland Pty Ltd Australia 

Hudsons Albury Pty Ltd Australia 

Hudsons Bendigo Pty Ltd Australia 

Hudsons Bourke Spring Pty Ltd Australia 

Hudsons Charlotte Pty Ltd Australia 

Hudsons Elizabeth (Melb) Pty Ltd Australia 

Hudsons Epworth Richmond Pty Ltd Australia 

Hudsons Franklin Pty Ltd Australia 

Hudsons Gawler Pty Ltd Australia 

Hudsons George (Brisbane) Pty Ltd Australia 

Hudsons Grenfell Currie Pty Ltd Australia 

Hudsons Hospital Australia Pty Ltd Australia 

Hudsons Hospitals Nth Adelaide Pty Ltd Australia 

Hudsons Hospitals S.A. Pty Ltd Australia 

Hudsons Hospitals Victoria Pty Ltd Australia 

Hudsons King William Pty Ltd Australia 

Hudsons Latrobe Pty Ltd Australia 

Hudsons Launceston Pty Ltd Australia 

Hudsons Liverpool Pty Ltd Australia 

Hudsons Lonsdale Pty Ltd Australia 

Hudsons Murray Pty Ltd Australia 

Hudsons Myer Stores Pty Ltd Australia 

Hudsons Octagon Pty Ltd Australia 

Hudsons Queen (Qld) Pty Ltd Australia 

Hudsons R Queensland Hospitals Pty Ltd Australia 

Hudsons R Victoria Hospitals Pty Ltd Australia 

Hudsons Rundle Mall Pty Ltd Australia 

Hudsons Shepparton Pty Ltd Australia 

Hudsons St Vincents Pty Ltd Australia 

Hudsons WA Airports Pty Ltd Australia 

Hudsons WA Hospitals Pty Ltd Australia 
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Hudsons Wagga Pty Ltd Australia 

Hudsons William Pty Ltd Australia 

Maritime and Mercantile International (Holding) LLC Dubai, UAE 

Maritime and Mercantile International FZE Jebel Ali Free Zone, UAE 

Maritime and Mercantile International LLC Dubai, UAE 

Maritime and Mercantile International Maldives Pvt Ltd Maldives 

Premier Inn Hotels LLC Dubai, UAE 

The High Street LLC Dubai, UAE 
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APPENDIX B – CONDITIONS OF 
AUTHORISATION 

APPLICATIONS FOR AUTHORISATION A91332-A91333 –CONDITIONS 

Objective 

The objective of these Conditions is to require the Applicants to maintain at least their 
pre-Alliance aggregated capacity on all four Trans-Tasman overlapping routes 
(Relevant Routes), subject to a review to consider whether increases in the 
minimum required capacity are warranted. Any obligation that the ACCC may place 
on the Applicants to grow capacity on the Relevant Routes is capped to not exceed 
trend (real) GDP growth in Australia. The Conditions are also subject to variations in 
exceptional circumstances, or where there is a material change in market conditions 
or financial performance.  

1. MINIMUM SEAT CAPACITY CONDITIONS 

The Applicants must make available in respect of each Scheduling Season during 
the Term not less than 100% of the applicable Scheduling Season Seat Capacity. 
For the avoidance of doubt, the above obligation requires the Applicants to make the 
specified capacity available in aggregate across all Relevant Routes. There is no 
minimum capacity requirement in relation to a particular Relevant Route. 

2. REPORTING OBLIGATIONS, ADJUSTMENTS FOR CONFIRMED FIGURES 

AND ACCC REVIEW OF CONDITIONS 

2.1 Scheduling Season Base Year Seat Capacity for NW Season 

(a) On or before 30 June 2013, the Applicants must provide the ACCC with: 

i.  confirmed Scheduling Season Base Year Seat Capacity for NW 

Season figures, from BITRE, for those figures in Schedule A to these 

Conditions which are identified as being provisional; and 

ii. Route Profitability Information for each month in the Base Year. 

(b) The ACCC may undertake any consultation it considers necessary in relation 

to the confirmed figures provided by the Applicants. 

(c) After considering the information provided by the Applicants in accordance 

with clause 2.1(a)(i), the outcome of any consultation undertaken in 

accordance with clause 2.1(b), and any other information the ACCC 

considers relevant, the ACCC may decide to vary the provisional figures in 

Schedule A to these Conditions. 

(d) The ACCC will give notice in writing to the Applicants of its decision on 

whether to vary the provisional figures in Schedule A to these Conditions in 

accordance with clause 2.1(c) above.  
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(e) Any such variation will come into effect from the next Scheduling Season after 

the date of the ACCC decision or such other date as determined by the 

ACCC, and the figures in Schedule A so varied will apply for the remainder of 

the Term, unless subject to further adjustment pursuant to clause 2.3 or 

varied in accordance with clause 3. 

(f) If the ACCC decides not to vary the provisional figures in Schedule A in 

accordance with clause 2.1(c), the provisional figures in Schedule A will be 

taken as confirmed and will apply for the remainder of the Term, subject to 

adjustment pursuant to clause 2.3 or variation in accordance with clause 3. 

2.2 Reporting requirements 

Within three months of the end of each Scheduling Season during the Term, the 
Applicants must provide, for each calendar month of the previous Scheduling 
Season, the following information to the ACCC: 

i. The total number of seats flown by the applicants on each 

Relevant Route; 

ii. The total number of passengers (identifying both 

uplift/discharge passengers and transit passengers) flown by 

the Applicants on each Relevant Route;  

iii. The total cargo (in tonnes) flown by the Applicants on each 

Relevant Route; 

iv. The total revenue (with passenger and cargo revenue 

identified separately) earned by the Applicants on each 

Relevant Route; and 

v. The Route Profitability Information for each Applicant for each 

Relevant Route. 

2.3 ACCC review of the Conditions regarding increasing the Capacity 

Growth Rate   

(a) The ACCC will conduct a review of these Conditions, commencing on 1 

September 2015, to determine whether to increase the Capacity Growth Rate 

and may, in its absolute discretion, vary the Conditions to increase the 

Capacity Growth Rate applicable to future scheduling seasons subject to 

clause 2.3(e).   

(b) When conducting the review, the ACCC must consult with the Applicants and 

allow the Applicants an opportunity to make submissions within a specified 

period. The ACCC may publish or otherwise make publicly available the 

Applicants’ submissions in relation to a review under this clause 2.3. 
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(c) When conducting a review, the ACCC may undertake any further consultation 

as it considers necessary, including inviting submissions within a specified 

period from the Applicants and interested parties.  

(d) Without limiting the matters the ACCC may take into account for purposes of 

determining whether to vary these Conditions pursuant to clause 2.3(a), the 

ACCC may have regard to the following matters:  

(1)  current market conditions on Trans-Tasman Routes;  

(2) airlines’ current and planned future capacity growth on the Relevant 

Routes; and  

(3) available forecasts of passenger demand on Trans-Tasman Routes; 

(4) the size and type of aircraft operated by the Applicants; 

(5) regulatory constraints on either of the Applicants’ ability to operate on 

each Relevant Route; and 

(6) the impact of the variation on Route Profitability on each Relevant 

Route. 

(e) In a review in accordance with clause 2.3(a), the ACCC may not make a 

determination to vary the Conditions to increase the Capacity Growth Rate 

pursuant to clause 2.3(a) by more than the sum of quarterly changes in 

Australia’s Trend Chain Volume GDP, as published by the Australian Bureau 

of Statistics (ABS) in Catalogue No 5206.0, data series A2298668K, 

commencing from the September- December 2013 quarterly change. 

(f) The ACCC, having had regard to submissions received from the Applicants 

and any other interested parties and any other information the ACCC 

considers relevant, will advise the Applicants in writing of its decision, following 

its review, of whether to vary the Conditions by increasing the Capacity 

Growth Rate in accordance with clause 2.3(a).  

(g) Any such variation will come into effect, and the Applicants will give effect to 

any such variation, from the next Scheduling Season after the date of the 

ACCC decision or other such date as determined by the ACCC. 

(h) The reporting requirements in clause 2.2 continues irrespective of whether the 

ACCC is conducting a review under this clause 2.3. 



 

149 
 

3. APPLICATIONS TO VARY THE CONDITIONS 

(a) The Applicants must notify the ACCC as soon as practicable of any 

Exceptional Circumstances which may impact the Applicants’ ability to comply 

with these conditions. 

(b) The Applicants may apply in writing to the ACCC for a variation to the 

Conditions, in the following circumstances: 

(i) Exceptional Circumstances; 

(ii) Material Change in Market Conditions; or 

(iii) Material Adverse Financial Performance. 

(c) Any application by the Applicants to the ACCC for a variation to the 

Conditions must state the nature of the variation sought and the 

circumstances claimed by the Applicants and must be accompanied by 

evidence supporting the application.  

(d) The ACCC will consult with the Applicants in relation to the application for 

variation to the Conditions and allow the Applicants an opportunity to make 

submissions within a specified period.  

(e) The ACCC may request from the Applicants any additional information 

required by the ACCC to assess the application for a variation of the 

Conditions.   

(f) The ACCC may undertake any further consultation as it considers necessary 

to consider any such request for a variation to the Conditions, including 

inviting submissions from interested parties. 

(g) In undertaking an assessment of an application to vary the Conditions, the 

ACCC may publish or otherwise make publicly available the Applicants’ 

submissions in support of their request for variation and to any submissions 

made by the interested parties. 

(h) Without limiting the matters to which the ACCC may have regard for the 

purpose of determining whether a material change in market conditions has 

occurred and/or whether to vary the Conditions, the ACCC must have regard 

to any entry or expansion by airlines other than the Applicants on any 

Relevant Route, any commencement of services by the Applicants on any 

Trans-Tasman Route that neither of the Applicants serviced at the 

commencement of the Term, and the commencement of services by Emirates 

from Dubai to New Zealand which bypass Australia. 

(i) After considering an application to vary the Conditions and any submissions 

received in respect of such an application, the ACCC may, in its absolute 

discretion, determine to vary the Conditions or dismiss the application for 

variation.  
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(j) The ACCC may vary the requirement to comply with the Conditions either 

permanently or on a temporary basis and any variation may be expressed as 

subject to any conditions as the ACCC sees fit. 

(k) The ACCC will advise the Applicants in writing of its decision in respect of an 

application for variation made under clause 3(a).  

(l) If the ACCC determines to vary the Conditions, the variation will be effective 

from the date determined by the ACCC. 

4. AUDIT OF COMPLIANCE   

4.1 Obligation to Appoint an Independent Auditor 

(a) The Applicants must appoint and maintain an independent auditor to report to 
the ACCC with respect to the compliance by the Applicants with these 
Conditions. 

4.2 Proposed Auditor 

(a) By 30 April 2013, the Applicants must identify a prospective independent 
auditor (Proposed Auditor) and provide the ACCC written notice of the 
identity and contact details of the Proposed Auditor.  

(b) The written notice referred to in clause 4.2(a) is to include such information or 
documents as the ACCC requires to assess whether to object to the 
appointment of the Proposed Auditor, including a copy of the proposed terms 
of engagement. 

(c) The Proposed Auditor must be a person who has the relevant skills necessary 
to carry out the functions of the Auditor and is independent of the Applicants 
and their Related Bodies Corporate. 

(d) Without limitation, an Auditor is not independent if he or she: 

 (i) is a current employee or officer of either or both of the Applicants; 

 (ii) is a person who has been an employee or officer of either or both of 
the Applicants in the past three years; 

 (iii) is a person who, in the opinion of the ACCC, holds a material 
interest in either or both of the Applicants; 

 (iv) is a professional adviser of either or both of the Applicants, whether 
current or in the past three years; 

 (v) is a person who has a contractual relationship, or is an employee or 
contractor of a firm or company that has a contractual relationship with either 
or both of the Applicants, but for the terms of any Auditor agreement with the 
Applicants; 

 (vi) is a supplier, or a person who is an employee or contractor of a firm 
or company that is a supplier of either or both of the Applicants;  
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 (vii) a material customer of, or a person who is an employee or 
contractor of a firm or company that is a material customer of, either or both of 
the Applicants; or 

 (viii) has, or has had, any other relationship with either or both of the 
Applicants which, in the opinion of the ACCC, is likely to affect the ability of 
that person to act independently. 

4.3 Appointment of Auditor 

(a) If, within five Business Days of receipt by the ACCC of the written notice 
referred to in clause 4.2(a), or such further period as is required by the ACCC 
and notified to the Applicants: 

 (i) the ACCC does not object to the Proposed Auditor, the Applicants 
must appoint the Proposed Auditor as the Auditor as soon as practicable (but 
in any event within five business days) on terms approved in writing by the 
ACCC and consistent with the performance by the Auditor of his or her 
functions under these Conditions and forward to the ACCC a copy of the 
executed terms of appointment of the Auditor within one Business Day of its 
execution; or 

 (ii) the ACCC does object to a Proposed Auditor, the Applicants will 
appoint a person identified by the ACCC at its absolute discretion as the 
Auditor on terms approved by the ACCC and consistent with the performance 
by the Auditor of his or her functions under these Conditions and forward to 
the ACCC a copy of the executed terms of appointment of the Auditor within 
one Business Day of its execution. 

4.4 Obligations relating to the Auditor 

(a) The Applicants must procure that the terms of appointment of the Auditor 
include obligations on the Auditor to: 

 (i) continue to satisfy the independence criteria in clause 4.2(d) for the 
period of his or her appointment; 

 (ii) provide any information or documents requested by the ACCC 
about the Applicant’s compliance with these Conditions directly to the ACCC; 

 (iii) report or otherwise inform the ACCC directly of any issues that 
arise in the performance of his or her functions as Auditor or in relation to any 
matter that arises in connection with these Conditions; and 

 (iv) follow any direction given to him or her by the ACCC in relation to 
the performance of his or her functions as Auditor under these Conditions. 

4.5 Compliance Audit 

(a) The Applicants must within 25 Business Days of the end of a Scheduling 
Season, provide to the ACCC a written audit report as set out in clause 4.5(b) 
from the Auditor in relation to the Applicant’s compliance with its obligations 
under clause 1. 

(b) The Auditor is to prepare a detailed report (Auditor's Report) on: 
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 (i) the Applicant’s compliance with these Conditions; 

 (ii) the reasons for the conclusions reached in the Auditor’s Report; 

 (iii) any qualifications made by the Auditor in forming his or her views; 
and 

(iv) any recommendations by the Auditor to improve the integrity of the 
auditing process and any reasonable recommendations to improve the 
Applicants’ processes or reporting systems in relation to compliance 
with these Conditions. 

(c)  The Auditor must provide the Applicants with a draft Auditor’s Report at least 
10 Business Days prior to it being provided to the ACCC, for the sole purpose 
of the Applicants having the opportunity to identify any factual errors. The 
Auditor retains complete discretion as to whether to accept or reject any 
corrections of factual errors proposed by the Applicants. Where corrections 
are accepted by the Auditor, the Auditor will provide the ACCC with details of 
the corrections proposed by the Applicants and accepted by the Auditor. 

(d) The Applicants must implement any recommendations of the Auditor made 
pursuant to clause 4.5(b)(iv), and notify the ACCC of the implementation of 
the recommendations, within 10 Business Days of receiving the Auditor's 
Report or within a period agreed with the ACCC. 

(e) The Applicants must: 

 (i) comply with any direction of the ACCC in relation to the matters 
arising from any the Auditor’s Report of the Auditor, within 10 Business Days 
of being so directed to do so (or such longer period as is agreed with the 
ACCC); 

 (ii) direct its personnel, including directors, managers, officers, 
employees and agents to act in accordance with the obligations set out in 
these Conditions and ensure that such personnel are aware of the Auditor 
and its role; and 

 (iii) ensure that the Auditor will provide information and documents 
requested by the ACCC directly to the ACCC. 

(f) The Applicants must maintain and fund the Auditor and must indemnify the 
Auditor for reasonable expenses and any loss, claim or damage arising from 
the proper performance by the Auditor of functions required to be performed 
by the Auditor under these Conditions.  

4.6 Resignation or termination of appointment of the Auditor 

(a) The Applicants must immediately notify the ACCC in writing in the event that 
an Auditor resigns or otherwise stops acting as an Auditor before the 
termination of this Authorisation. 

(b) The ACCC may approve any proposal by, or alternatively may direct, the 
Applicants to terminate the appointment of an Auditor if in the ACCC’s view 
the Auditor acts inconsistently with the provisions of these Conditions or the 
terms of his or her appointment. 
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(c) If either clause 4.6(a) or 4.6(b) applies, the ACCC may nominate an 
alternative auditor to be the Auditor. 

(d) The Applicants must, within five Business Days of the ACCC nominating an 
alternative Auditor: 

(i) appoint the alternative Auditor nominated by the ACCC on terms approved by 
the ACCC and consistent with the performance by the Auditor of his or her 
functions under these Conditions; and 

(ii) forward to the ACCC a copy of the executed terms of appointment within one 
Business Day. 

5. INFORMATION 

(a) The Applicants must respond as soon as practicable to any queries or 
requests for information or documents made by the ACCC pursuant to or in 
relation to these Conditions. 

(b) The ACCC may require the Applicants to: 

 (i) furnish information, documents and materials to the ACCC in the 
time and in the form requested by the ACCC; 

 (ii) produce information, documents and materials to the ACCC within 
the Applicants’ custody, power or control in the time and in the form requested 
by the ACCC; and/or 

 (iii) direct its personnel, including its directors, contractors, managers, 
officers, employees and agents, to attend the ACCC at a reasonable time and 
place appointed by the ACCC to answer any questions the ACCC (including 
its Commissioners, its staff or its agents) may have. 

(c) Information furnished, documents and material produced or information given 
in response to any request or direction from the ACCC under these 
Conditions may be used by the ACCC for any purpose consistent with the 
exercise of its statutory duties and functions. 

(d) Nothing in these Conditions requires the provision of information or 
documents in respect of which either of the Applicants claim legal 
professional or other privilege.  

6. DEFINITIONS AND INTERPRETATION 

ACCC: means the Australian Competition and Consumer Commission. 

Alliance: means the alliance between the Applicants pursuant to the Master 
Coordination Agreement dated 6 September 2012 which is the subject of the 
Authorisation. 

Applicants: means Qantas and the related bodies corporate of Qantas in which 
Qantas owns more than 50% of the allotted share capital and Emirates (and its 
subsidiaries), from time to time..   

Assessment Date: has the meaning given in clause 2.2(b). 
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Authorisation: means the determination by the ACCC regarding applications for 
authorisation A91332 and A91333. 

Auditor: means the independent auditor appointed in accordance with clause 4. 

Base Year: means the period from 1 April 2012 to 31 March 2013. 

BITRE: means the Bureau of Infrastructure, Transport, and Regional Economics. 

Business Day means a day that is not a Saturday, Sunday, or public holiday in 
the Australian Capital Territory or New South Wales. 

Capacity Growth Rate means: 

(a) in relation to each Scheduling Season commencing in 2013 - 0% per 

Scheduling Season: 

(b) in relation to each Scheduling Season commencing thereafter - 0% per 

Scheduling Season unless adjusted in accordance with clauses 2.2 or 3. 

Conditions: mean these conditions (including Schedule A) subject to which the 
Authorisation is granted. 

Exceptional Circumstances: include: 

(a) force majeure events, including natural disasters, national emergency, 

insurrection, riot, war, pandemic; or 

(b) events or factors outside of the control of the Applicants such that the 

Applicants cannot or on reasonable grounds anticipate that they cannot 

practically comply with the Conditions or which have or are reasonably 

anticipated to have a material adverse impact on the demand for travel on the 

Applicants’ services or the Applicants’ service operating costs on the 

Relevant Routes or affecting operations on the Relevant Routes. 

Material Adverse Financial Performance: means an actual decline in Route 
Profitability (whether the result is a profit or a loss) for the one or both of the 
Applicants which the ACCC agrees in writing is material on:  

(a) a Relevant Route;  

(b) more than one Relevant Route; or  

(c) all Trans-Tasman Routes; 

when compared to the relevant Route Profitability of each of or both of (as 
applicable) the Applicants in the Base Year. 

Material Change in Market Conditions: means a change to the market 
conditions which the ACCC agrees in writing to be material on: 

(a) a Relevant Route;  
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(b) more than one Relevant Route; or 

(c) all Trans-Tasman Routes. 

NS Season means the northern summer season from 1 April to 31 October. 

NW Season means the northern winter season from 1 November to 31 March. 

Relevant Route: means each of the following city pairs: 

(a) Sydney-Auckland; 

(b) Melbourne-Auckland; 

(c) Brisbane-Auckland;  

(d) Sydney-Christchurch.  

Route Profitability: means the profit (or loss) on the Relevant Route (which 
may be represented in terms of a net margin ie net route profit expressed as a 
percentage of total route revenue) determined in accordance with the relevant 
Applicant’s usual management accounting methodology (ie the same 
methodology that Applicant uses to determine route profitability on all other 
routes).  

Route Profitability Information: means information regarding the profit (or loss) 
on the Relevant Route accompanied by reports including categorised details of 
revenues and costs and an explanation of the relevant revenue and cost 
categories, () determined in accordance with the relevant Applicant’s usual 
management accounting methodology (ie the same methodology that Applicant 
uses to determine route profitability on all other routes). 

Scheduling Season: means either the NS Season or the NW Season.  

Scheduling Season Base Year Seat Capacity: means the Applicants’ 
combined total number of seats flown on all Relevant Routes in, as applicable, 
the NS Season or the NW Season in the Base Year as set out in Schedule A to 
the Conditions (adjusted for any Capacity Growth Rate determined by the ACCC 
pursuant to clause 2.3(a) in previous Scheduling Seasons and for any 
adjustments by the ACCC pursuant to clause 2.1(c)). 

Scheduling Season Seat Capacity: means the Applicants’ combined total 
number of seats flown on all Relevant Routes in a particular Scheduling Season, 
calculated by reference to the applicable Scheduling Season Base Year Seat 
Capacity. 

Term: means the term of the Authorisation. 

Trans-Tasman Route: means any route between a particular Australian location 
and a particular New Zealand location. 

In the interpretation of these Conditions, the following apply unless the context 
otherwise requires: 
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(a) headings are inserted for convenience only and do not affect the 

interpretation of these Conditions; 

(b) a reference in these Conditions to any company includes its Related Bodies 

Corporate; 

(c) a reference to a clause is a reference to a clause of these Conditions; 

(d) if the day on which any act, matter or thing is to be done under these 

Conditions is not a Business Day, the act, matter or thing must be done on 

the next Business Day; 

(e) a word which denotes the singular also denotes the plural and vice versa, 

(f) a reference to the words ‘include’ and ‘including’, and similar expressions is to 

be construed without limitation; and 

(g) a party includes its successors and permitted assigns.  
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SCHEDULE A – SCHEDULING SEASON BASE YEAR SEAT CAPACITY156 

The Scheduling Season Base Year Seat Capacity means the Applicants’ 
combined total number of seats flown aggregated across all Relevant Routes in 
either the NS Season or the NW Season in the Base Year as set out below. 

The preliminary figures provided for the NW Scheduling Season Seat Capacity are 
provisional figures as final (confirmed) figures are not available. The NW Scheduling 
Season Seat Capacity figures may be varied in accordance with clause 2.1. 

Scheduling Season Base Year Seat Capacity for NS Season:  
Sydney-Auckland    Seat Capacity for NS Season 

Qantas      355,230 

Jetstar      60,834 

Emirates     208,008 

Total:      624,072 

Melbourne-Auckland   Seat Capacity for NS Season 

Qantas      208,958 

Jetstar      68,436 

Emirates     159,078 

Total:      436,472 

Brisbane-Auckland    Seat Capacity for NS Season 

Qantas      138,643 

Emirates     151,512 

Total:      290,155 

Sydney-Christchurch   Seat Capacity for NS Season 

Qantas      71,674 

Jetstar      62,583 

Emirates     151,512 

Total:      285,769 

Scheduling Season Base Year Seat Capacity for NS Season: 1,636,468 

                                                
156

 Note: This data includes all seats flown on the Relevant Route. It therefore includes seats occupied 
by uplift/discharge passengers, seats occupied by transit passengers and unoccupied seats. 
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Scheduling Season Base Year Seat Capacity for NW Season 
Sydney-Auckland    Seat Capacity for NW Season 
Qantas  252,000 (Provisional) 
Jetstar  44,647 (Provisional) 
Emirates 147,678 (Provisional) 
Total: 444,325 (Provisional) 
Melbourne-Auckland   Seat Capacity for NW Season 
Qantas 151,200 (Provisional) 
Jetstar 53,118 (Provisional) 
Emirates 147,678 (Provisional) 
Total: 351,996 (Provisional) 
Brisbane-Auckland    Seat Capacity for NW Season 
Qantas 100,800 (Provisional) 
Emirates 106,908 (Provisional) 
Total: 207,708 (Provisional) 
 
 
Sydney-Christchurch   Seat Capacity for NW Season 
Qantas 50,400 (Provisional) 
Jetstar 44,647 (Provisional) 
Emirates 106,908 (Provisional) 
Total: 201,955 (Provisional) 
Scheduling Season Base Year Seat Capacity for NW Season: 1,205,984 
(Provisional) 
Note: For the avoidance of doubt, the above figures include both inbound and 
outbound seat capacity on each Relevant Route.   
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APPENDIX C – PROCEDURAL ISSUES   

710. At the pre-decision conference, Senator Xenophon and representatives from the 
TWU and the ALAEA raised concerns about certain ACCC procedures in relation 
to the pre-decision conference, a list of documents or types of documents the 
ACCC has considered, the number of hours the ACCC has spent assessing the 
applications, and the ACCC’s proposed deadline for interested parties to make 
further submissions to the ACCC after the pre-decision conference. They also 
requested a copy of Dr Walker’s introductory remarks.157 The TWU, Senator 
Xenophon, and the ALAEA also raised some procedural concerns in their 
respective submissions provided to the ACCC after the conference. 

711. The ACCC summarises the concerns raised and provides a response to each of 
those concerns below. 

Procedural issues in relation to the pre-decision 
conference 

712. Concerns were raised about ACCC procedures in place to run the pre-decision 
conference, specifically: (i) why interested parties cannot question the ACCC 
during the pre-decision conference; (ii) why the ACCC did not permit recording 
of the pre-decision conference; (iii) why quotes were not permitted from those 
participating in the pre-decision conference; (iv) why the ACCC was proposing to 
exclude members of the press who had not pre-registered for the pre-decision 
conference; and (v) why only two hours had been allocated for the pre-decision 
conference and whether further time could be allocated.   

713. The statutory requirements relating to pre-decision conferences are set out in 
section 90A of the Act. The Qantas/Emirates pre-decision conference was held 
in accordance with the procedures which are set out in the ACCC’s Guide to 
Authorisation (Authorisation Guide) and are consistent with the statutory 
requirements. 

(i) Purpose of the pre-decision conference 

714. An issue was raised at the pre-decision conference as to why interested parties 
cannot question the ACCC during the conference. 

715. As Dr Walker noted in her introductory remarks at the pre-decision conference, 
the purpose of the conference is to provide interested parties with an opportunity 
to present their respective additional views and submissions following the 
ACCC’s draft determination, and not to engage in a debate on the issues or to 
ask questions of the ACCC. 

716. The format and procedures of pre-decision conferences are designed to enable 
interested parties to speak openly and candidly about their concerns or issues 
arising from the draft determination, at a forum with the applicants, other 
interested parties and representatives of the ACCC present. 

                                                
157  Dr Walker’s introductory remarks were subsequently placed on the public register. See 

www.accc.gov.au. 
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717. In any event, Dr Walker exercised her discretion at the pre-decision conference 
to allow interested parties present to ask her questions about the ACCC’s 
processes and consideration of the issues raised by authorisation applications. 

(ii) Record of proceedings 

718. A question was raised at the pre-decision conference as to why the ACCC did 
not permit a transcript (recording) to be taken of the conference. 

719. Section 90A(8) of the Act requires the ACCC to make ‘a record of the 
discussions as is sufficient to set out the matters raised by the persons 
participating in the conference’. In order to encourage open and frank dialogue 
at pre-decision conferences, the ACCC’s practice, in accordance with subsection 
90A(8), is to make a record sufficient to set out the matters raised by interested 
parties (that is, a summary record of the issues raised), not to take a transcript of 
proceedings. 

720. The summary record from the Qantas/Emirates pre-decision conference was 
placed on the public register and a copy was sent to all interested parties 
participating in the conference. 

(iii) No quotes from interested parties during the pre-decision conference 

721. Some interested parties expressed a concern in relation to Dr Walker’s 
instruction that comments made at the conference could not be quoted.   

722. To enable interested parties to speak openly and candidly at the conference, the 
ACCC does not permit interested parties to be quoted from the conference. 
Interested parties are free to speak with the media before or after the pre-
decision conference and may submit their prepared statement made at the pre-
decision conference to the ACCC for placement on the public register.   

723. It is also relevant to note that pre-decision conferences are not open to the 
public. See discussion under (iv) below. 

(iv) Proposed exclusion of members of the press who had not pre-registered 

724. Another query was raised as to why the ACCC was proposing to exclude 
members of the press who had not pre-registered for the pre-decision 
conference. 

725. Pursuant to subsection 90A(7) of the Act, only interested parties are entitled to 
attend and participate in the conference. Interested parties may be accompanied 
by advisors, but those advisors are not entitled to participate in the discussion. 
No other person is entitled to attend the conference, although the ACCC does 
allow other persons such as media representatives to attend conferences where 
it considers it appropriate to do so and interested parties do not object. 

726. The ACCC requests that interested parties (and others such as the media) 
register to attend the pre-decision conference in advance to assist with the 
planning and management of the conference. 

727. As regards the Qantas/Emirates pre-decision conference, the ACCC, after 
consultation with those interested parties registered to attend the conference, 
permitted members of the press who had pre-registered to attend (but not 
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participate in) the pre-decision conference. There was one member of the press 
who had not pre-registered. Dr Walker exercised her discretion to permit him to 
attend the conference.   

(v) Time allocated for conference was sufficient 

728. A concern was also raised that the scheduled two hours for the conference was 
insufficient and questioned whether the ACCC had made plans for the 
conference to be continued at another time and location.   

729. This concern did not materialise as the conference lasted around 90 minutes. 

Request for a list of documents or types of 
documents/information provided by Qantas  

730. Senator Xenophon questioned whether the ACCC would provide a list of 
documents or the types of documents/information provided by Qantas to the 
ACCC as part of the authorisation process, in particular in relation to Qantas’ 
claim that its current international business is unsustainable. 

731. The list of documents sought by Senator Xenophon was the subject of a request 
for access under the Freedom of Information Act 1982 (Cth). The ACCC has 
responded to Senator Xenophon separately. In substance, the index requested 
by Senator Xenophon does not exist in the ACCC’s files.  

732. As discussed in this determination, the ACCC considered the likely future ‘with 
and without’ the proposed conduct in order to assess the likely public benefits 
and detriments of the arrangement. In undertaking this exercise, the ACCC 
considered the applicants’ submissions that Qantas’ international operations are 
in ‘terminal decline’. Non-confidential versions of those submissions are on the 
public register. 

733. As noted in this determination and in previous correspondence with Senator 
Xenophon, the ACCC also considered commercially confidential information 
from the applicants in support of the applications, including financial data, 
strategy papers, and board papers. 

Number of hours spent assessing the authorisation 
applications 

734. Pursuant to subsection 90(10A), the ACCC has six months to make a 
determination granting the authorisation or dismissing the application (unless 
extended by agreement with the applicants). The ACCC has deployed a number 
of adjudication staff to work on the applications over the six month period, in 
addition to economic and legal advisors. 

Sufficient time to make submissions after the pre-
decision conference 

735. The TWU and the ALAEA raised concerns about the limited time in which 
interested parties may make further written submissions to the ACCC. 
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736. Dr Walker noted that interested parties may provide further submissions to the 
ACCC by 8 February 2013 for consideration and that parties may seek an 
extension of time for these submissions if necessary. 

737. Since the pre-decision conference, the ACCC sought additional information from 
the applicants in response to the issues raised at the pre-decision conference, 
and has received numerous submissions from interested parties, as summarised 
in this determination. Many of these submissions from interested parties were 
provided to the ACCC after the 8 February 2013 requested deadline. The ACCC 
has also consulted with interested parties on the proposed conditions in relation 
to the overlapping routes on the Trans-Tasman and sought any final submissions 
from interested parties by 8 March 2013. All submissions were taken into 
account by the ACCC for purposes of this determination. 
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