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1. The Australian Licensed Aircraft Engineers Association 
The Australian and Licensed Aircraft Engineers Association (ALAEA) is the professional 

organisation representing Licenced Australian Aircraft Maintenance Engineers (LAMEs) and 

Aircraft Maintenance Engineers (LAMEs). Licensed and non-licensed aircraft engineers form 

a highly safety sensitive group responsible for the maintenance, modification and return to 

service  certification  of  Australia’s  civil air transport category, commercial and general 

aviation aircraft fleets.  

 

Aircraft maintenance  engineers’  skill  is  developed  through  the  availability  and  retention  of  

stable, long-term professional careers and provides an important quality control mechanism 

that ensures safety remains at the centre of operations, decision making and policy 

development in the industry. Engineers therefore take the longer-term view of their industry 

and are important stakeholders in the stability and oversight, as well as the technical 

operation, of Australian aviation.  

 

This role extends to a responsibility to advocate for the most appropriate commercial, 

economic,  regulatory  and  competitive  supervision  of  Australia’s  critical  national  aviation  

infrastructure asset. Aviation is not just a critical national infrastructure asset but, according 

to the former Secretary General of ICAO, air transport is also a primary driver of global 

economic development “…[producing]  catalytic  effects  through  business  trade  and,  

particularly, tourism…”  ICAO estimates that a total output of $1360 billion and 27.7 million 

jobs were generated worldwide by civil air transport in 2002, amounting to more than four 

and  a  half  percent  of  the  world’s  total  economic  output. 

 

Considering the importance of aviation to national and global development, the Association 

welcomes  the  opportunity  to  contribute  to  the  Commission’s  review  of  the  request  by  

QANTAS Airways Limited and their associated bodies and Emirates and their associated 

bodies (the Applicants) for authorisations to co-ordinate their operations.  

 

Association understands it, the granting of an authorisation is a very serious matter in that it 

provides immunity from the law and would effectively license the applicants in this matter – 

Qantas Airways Limited and its related bodies corporate and Emirates and its related bodies 
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corporate – to engage in anti-competitive conduct.  Importantly, an authorisation not only 

provides immunity from legal action under the Competition and Consumer Act, 2010 9 by 

the ACCC but by any third party. 

 

It is for these reasons the Association believes it is important for the ACCC to fully 

understand the extent of the proposed conduct and for stakeholders to have a broadly 

similar understanding. 

 

Of course, the ACCC will  recognise  these  principles  through  our  paraphrasing  of  the  ACCC’s  

own “Guide  to  Authorisations”. 

 

2. Background and Legislative Framework 

On 7 September 2012, Qantas Airways Limited (Qantas) and Emirates (a Dubai Corporation 

established by Decree No.2 of 1985 (as amended)) (Emirates) lodged an application for 

authorisations A91332 and A91333 (the Application) pursuant to sections 88(1A) and 88(1) 

of the Competition and Consumer Act 2010 (Cth) (the Act) to co-ordinate their operations 

pursuant  to  a  “master co-ordination  agreement”  (MCA). In part 2 of the Application, under 

the  heading  “Description  of  the  contract,  arrangement  or  understanding,  whether  proposed  

or  actual,  for  which  authorisation  is  sought”  it  is  stated  that  the  authorisation  is  sought  by 

Qantas, Emirates and their related bodies corporate. In other words, although Qantas and 

Emirates are stated to be the applicants for the authorisation, it is clear that they intended 

the authorisation to cover a larger number of entities, being those corporations that fit the 

description  of  “related  bodies  corporate”  of  Qantas  and  Emirates  (presumably)  having  

regard to the definition in section 4A of the Act.  

 

On 20 December 2012, the Australian Competition and Consumer Commission (the ACCC) 

granted authorisation in respect of the Application (Draft Determination) on the condition 

that the applicants maintain a base level of capacity on the four overlapping routes (Sydney-

Auckland, Melbourne-Auckland, Brisbane-Auckland and Sydney-Christchurch) for the 

duration of the authorisation. On 17 January 2012, the ACCC granted an interim 

authorisation to the same effect (Interim Determination), which remains in place until it is 

revoked  or  until  the  date  of  the  ACCC’s  final  determination.   



Page | 4  
 

 

Section 88(1A) of the Act permits the ACCC, upon application by a corporation, to grant an 

authorisation to the corporation to enter into a contract or arrangement if such a contract or 

arrangement would be or might be a cartel provision etc.  Similarly, section 88(1) of the Act 

permits the ACCC, upon application by a corporation, to grant authorisation to the 

corporation to enter into a contract or arrangement if such contract or arrangement would 

be, or might be, an exclusionary provision or would have the purpose of substantially 

lessening competition.  

 

It is clear that the power to grant an authorisation under sections 88(1A) or 88(1) of the Act 

is  a  not  a  power  “at  large”  and  is  subject  to  a  number  of  limitations.   

 

Section 90(5B) of the Act provides that the ACCC shall not grant an authorisation under 

section 88(1A) unless it is satisfied in all the circumstances that the cartel provision is likely 

to result in a benefit to the public and that the benefit outweighs the detriment to the public 

constituted by any lessening of competition. Further, pursuant to section 90(8) of the Act, 

the ACCC shall not make a determination granting an authorisation under section 88(1) 

unless it is satisfied in all the circumstances that the exclusionary provision would result, or 

be likely to result, in such a benefit to the public that the exclusionary provision should be 

allowed to be made.  

 

The  criterion  of  “satisfaction”  as  the  basis  for  the  exercise  of  power  is  a  well-known concept 

in Australian administrative law. Where the exercise of a power is conditioned upon a 

decision-maker having reached a certain state of satisfaction, the position in Australian 

administrative law is such that the decision-maker (such as the ACCC) must have reached the 

necessary state of satisfaction based on a proper understanding of the law and having taken 

into account the considerations that the decision-maker is required to take into account. As 

the High Court said in once case: 

 

[W]here the existence of a particular opinion is made a condition of the exercise of 
power, legislation conferring the power is treated as referring to an opinion which is 
such that it can be formed by a reasonable man who correctly understands the 
meaning of the law under which he acts. If it is shown that the opinion actually formed 
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is not an opinion of this character, then the necessary opinion does not exist.1 
 
In another case, the High Court said as follows: 
 

[i]f he [the decision-maker] does not address himself to the question which the 
[statute] formulates, if his conclusion is affected by some mistake of law, if he takes 
some extraneous reason into consideration or excludes from consideration some factor 
which should affect his determination on any of these grounds his conclusion is liable 
to review. If the result appears to be unreasonable on the supposition that he 
addressed himself to the right questions, correctly applied the rules of law and took 
into account all the relevant considerations and no irrelevant considerations, then it 
may be a proper inference that it is a false supposition. It is not necessary that you 
should be sure of the precise particular in which he has gone wrong. It is enough that 
you can see that in some way he must have failed in the discharge of his exact function 
according to law.2 

 
It is evident, through both the Draft Determination and the Interim Determination (which 

were made under both sections 88(1A) and 88(1) of the Act) that the ACCC was apparently 

“satisfied  in  all  the  circumstances”  of the matters specified in sections 90(5B) and 90(8) of 

the Act. It is difficult for the Association to see how the ACCC could have had reached this 

“state  of  satisfaction”  given  that  it  appears  that  little  (if  any)  consideration  was  given  to  the  

activities  and  conduct  of  the  “related  bodies  corporate”  of  both  Emirates and Qantas 

(although the MCA has  not  been  made  available  publicly,  it  would  seem  that  the  “related  

bodies  corporate”  were  parties  to  the  MCA, alongside Emirates and Qantas). 

 

After prompting by the Association, the Applicants have provided with a list of  the  “related  

bodies  corporate”  of  Emirates3 and “consolidated  entities”  of  Qantas4 (including Jetstar Asia 

now withdrawn). However even now it is not clear whether the identified entities represent 

all of the “related  bodies  corporate”  as  defined  in  section 4A of the Act.  

 

This is a simple matter – the Applicants needed to provide a definitive list of all the 

corporate entities they wish to be covered by these applications.  If we are wrong about this 

and the ACCC has a comprehensive list of the Applicants’  “related  bodies  corporate”  as  at  

the date of the Draft Determination or the Interim Determination, we invite the ACCC to 

                                                 
1 R v Connell; Ex parte The Hetton Bellbird Collieries Ltd (No 2) (1944) 69 CLR 407 per Latham CJ at 430 
2 Avon Downs Pty Ltd v Federal Commissioner of Taxation (1949) 78 CLR 353 at 360 
3 Described  as  “the  related  bodies  corporate  of  Emirates” 
4 Described  as  “consolidated  entities  within  the  Qantas  Group”  
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provide us with a copy of that list. 

 

The ACCC has also asked the Association to identify any particular businesses (in the sense 

of related bodies corporate) of Qantas (and presumably of Emirates) that are of concern to 

the Association (and why they are of concern), whilst noting that the Applicants are willing 

to discuss the scope of the applications as they relate to any related bodies corporate of 

Qantas and Emirates.5 

 
It is not the function of the Association to act in the manner suggested by the ACCC. The 

Association is not aware of the identity or functions of all the related bodies corporate of 

both Qantas and Emirates that are intended to be covered by the authorisation (of which 

Qantas alone has over 300); nor is the Association aware of how these entities fit within the 

proposed commercial framework established by the MCA (a copy of which has not been 

made publicly available).  

 

Having regard to the nature of an authorisation, which authorises entities to engage in 

conduct that would otherwise be unlawful under the Act, it was incumbent upon Qantas 

and Emirates to draw these matters comprehensively to the attention of the ACCC. In the 

Association’s  submission  it would not be possible for the ACCC to reach the necessary state 

of satisfaction required by sections 90(5B) and 90(8) of the Act in the absence of it having 

given  consideration  to  the  activities  and  conduct  of  all  of  the  “related  bodies  corporate”  that  

are proposed to be covered by the authorisation.   

 

By way of specific illustration, the Association draws attention to the fact that a company 

called  “dnata” 6 appears  on  the  list  of  “related  bodies  corporate”  of  Emirates.  dnata is one of 

the largest air services providers in the world and employs over 20,000 employees. No 

consideration was apparently given by the ACCC as to whether it would be in the public 

benefit etc. for the authorisation to cover dnata. Indeed it appears that little or no mention 

was made by either Qantas or Emirates (at least initially) as to the existence of dnata and, 

                                                 
5 See letter from Richard Chadwick of the ACCC to the Association, dated 14 February 2013 
6 DNATA is originally an acronym for the Dubai National Air Travel Agency. Formed in 1959 Dnata is one of the largest suppliers of combined 

air services in the world, offering ground handling, cargo, travel, and flight catering services across five continents. With a global 
footprint of 37 countries, Dnata employs over 20,000 employees for its operations worldwide 
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again given that the MCA has not been made available publicly, it is not clear what role 

Dnata will undertake in the commercial framework established by the MCA. 

 

A further aspect for consideration is the fact that the Investment Corporation of Dubai (ICD) 

is the ultimate holding company of both Emirates and dnata.  The ICD has interests in many 

areas including aerospace and the Dubai Aerospace Enterprise which is, from its website 

(www.dubaiaerospace.com): 

  
“[B]uilding a globally recognized aerospace corporation with operations in aircraft 
leasing, maintenance, repair & overhaul (MRO). It is creating an innovative business 
that builds on Dubai's dynamism and continuous growth in aviation. 

 
The  ACCC  will  understand  that  the  Association’s  primary  interest  is  to  represent  Aircraft  

Maintenance Engineers both professionally and industrially.  As such, standards of aircraft 

maintenance and employment are key areas of our stakeholder interest.  Co-ordination and 

logistics facilitation between the Applicants flowing from the Proposed Conduct will 

inevitably see work of Australian aircraft engineers transferred to Dubai where a very large 

facility exists and where Qantas aircraft will be transiting.   

 

Notwithstanding the claim by Qantas that its hub will be shifting to Dubai regardless of these 

applications, there is no doubt the granting of the applications will see further Qantas 

maintenance  work  being  “off  shored”  and,  most  likely,  to  aircraft facilities in Dubai – the 

Dubai Aerospace Enterprise.  Even if some “off  shoring” occurred anyway, it’s clear that the 

granting of these applications will accelerate and expand the loss of Australian aircraft 

maintenance skills. 

 

This is a matter the Association would wish to make specific submissions on, particularly in 

relation to non-competition detriments.  However, absent the Applicants comprehensively 

specifying which entities are proposed to be covered by these authorisations, we simply do 

not know this information (and its subsequent impacts) and neither can the ACCC.    Quite 

simply, without such information the anticompetitive market impact of the Proposed 

Conduct cannot be appropriately gauged. 
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In addition, we note  the  Applicants’  submission  that  they  have  not  considered  co-ordination 

of their non-flying businesses at this point.  Given this, we are somewhat confused about 

how it is the ACCC could proceed to authorise conduct in regard to these businesses without 

knowing what those businesses are or how they will co-ordinate.  Of course, the 

fundamental point about stakeholders similarly being denied such information also holds. 

 

Of course, the Association and other interested stakeholders are even further disadvantaged 

in this regard due to the fact we do not have access – in any form – to the MCA.   

 

2.1 Validity of the Applications 

Indeed, it seems to the Association that the applicants have ignored the addendum to the 

ACCC’s  Guide  to  Authorisation  where,  at  paragraph 3.53, it states: 

 
“Requirements  for  a  valid  application     
3.53 Parties considering lodging an application for authorisation must ensure that 

they have satisfied the following criteria in order to ensure the lodge a valid 
application: 

. . . 
 A clear and complete description of the of the arrangement or conduct for 

which  authorisation  is  being  sought  is  provided  on  the  relevant  form” [our 
emphasis] 

 
Given the matters set out above and the failure of the Applicants to adequately, or indeed at 

all, clearly and completely describe both the nature and the extent of the conduct for which 

authorisation is sought, the Association submits there are no valid applications before the 

ACCC.   

 

The Association submits that the situation where “extent” of the conduct is a necessary 

constituent is analogous to a penalty assessment process for cartel or similar behaviour 

where it is necessary for the body considering such penalty to assess not only the nature of 

the conduct but determine the extent of the conduct by inter alia determining the entities 

who have undertaken the conduct.   

 

Without definitively specifying the scope of the Proposed Conduct (i.e. which corporations 

are included in the Application) the Applicants have thereby failed to lodge valid 
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applications. 

 

3. Background to the Applications 

At several points in their applicants, the Applicants claim that the Proposed Conduct will 

create  a  “seamless  premium  air  services  operation  that  better  connects  Australia  to  New  

Zealand, Europe, including the United Kingdom  and  the  Middle  East  and  North  Africa”.   

 

Of course, alliances are not unusual in the aviation industry and a simple codesharing 

arrangement is one such example.  However, alliances may be more complex as outlined in a 

discussion paper from the Gillespie and Richards on page 2: 

 
“If  the  alliance  partners  are  competitors  and  the  alliance  agreement  is  arms-length, 
then the carrier operating the flight determines seat availability for the marketing 
partner, but each airline sets prices competitively. All sales revenues go to the 
operating carrier, and the marketing carrier gets a booking fee to cover handling costs. 
The partners may agree to adjust flight schedules and operations to provide seamless 
service on code-share flights. They may also agree to link their frequent-flyer programs 
to allow a customer to use frequent-flyer miles accumulated with one airline to redeem 
awards  with  a  partner.”7 

 
Of course, Qantas is already party to an extensive arrangement of this type in its 

membership of the global oneworld alliance.  At this point, it is worth reviewing the nature 

of the oneworld alliance.  Information published on the oneworld website 

(www.oneworld.com) lays out the strength and product diversity of the oneworld Alliance: 

 
THE  WORLD’S  LEADING  QUALITY  GLOBAL  ALLIANCE   

oneworld®  brings  together  12  of  the  world’s  biggest  and  best  airlines  - and around 30 
affiliates - with more signed up to join soon.  

 Providing its customers and carriers with services and value no airline can deliver on 
its own.  

 Aiming to be first choice airline alliance for frequent international travellers.  

 Offering a market-leading range of alliance fare and sales products.  

 Committed to innovation to improve customer service.  

 One of the most frequent winners of international awards for airline alliances.  

                                                 
7 “Antitrust Immunity Grants to Joint Venture Agreements: Evidence from International Airline Alliances”,  2012.  
Discussion paper by William Gillespie and Oliver M Richards, Economic Analysis Group, Anti-Trust Division, 
United States Department of Justice 

http://www.oneworld.com/
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 Serving an unrivalled international route network.  

 
And further, the oneworld Alliance sets out its customer benefits: 
 
A WORLD OF DIFFERENCE FOR CUSTOMERS: oneworld enables its member airlines to offer 
services beyond what any individual carrier can provide by itself or bilaterally with another 
partner.  

 Global coverage: oneworld has an incomparable route network, serving, with its 
members elect, some 850 destinations in almost 160 countries. The  alliance’s  airlines  
and members elect operate almost 9,500 flights every day - that averages out at one 
departure or arrival every four seconds around the clock.  

 Better value: oneworld is a market leader for alliance fares and sales products, 
pioneering some of the most innovative, flexible and attractively priced alliance fares 
available – and the first to sell any of them on-line.  

 More rewards and recognition: Top tier frequent flyers enjoy all of the privileges to 
which their status entitles them, across all oneworld airlines.  

 More miles and points: Members  of  any  oneworld  airline’s  frequent  flyer  programme  
can earn miles and tier status points on eligible flights marketed and operated by any 
of  the  alliance’s  carriers  - and redeem rewards across that wider network.  

 More lounges: Frequent flyers, depending on status, have access to some 550 airport 
lounges worldwide.  

 Smoother transfers: Wherever possible, passengers are checked right through to their 
final destination, with oneworld staff and airport signs providing assistance in 
unfamiliar airports.  

 Superior quality: oneworld member airlines have strong reputations for customer 
service excellence and innovation. The quality of the oneworld customer journey, from 
lounges to the in- flight product, will help passengers arrive at their destinations 
fresh, well rested, and ready to do business.  

 Greater support: Our airlines employ almost a third of a million people across the 
globe to ensure oneworld customers travel safely, securely and comfortably every 
step of their journey.  

 
In fact, the Qantas website itself says this about oneworld: 
 

“In  your  much  travelled  world,  the  oneworld® alliance is your assurance. Assurance that 
your transfers will be smoother and your alliance-wide frequent flyer points more 
rewarding. Assurance that our global staff is yours, always committed to making your 
travel  experience  even  better.” 

 
Of course, much of what is set out above, and which currently exists within the Qantas 

frequency, product and frequent flyer offering to consumers, bears a remarkable similarity 
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to the “new”  or  “improved” benefits claimed by the Applicants for the MCA. 

 

Regardless of the success or failure of the current applications, Qantas has said nothing to 

indicate it will withdraw from oneworld.  In other words, all of the benefits set out above 

will continue to apply for Qantas flyers and customers generally. 

 

A central theme of this submission is that the proposed authorisations are not needed in 

order to deliver the overwhelming majority of the benefits claimed by the applicants with 

many of those benefits being already available to Qantas passengers or are illusory and 

sufficiently uncertain to be disregarded. 

 

That is, the Applicants can already achieve the majority of the public benefit said to be 

available under the Proposed Conduct without an Authorisation.  So-called  “Anti  Trust  

Immunity”  is  not  necessary  in  this  matter  for  a  substantial  part  of  the  public  benefit  

described to be obtainable. 

 
4. Future with and without 

Before turning to the more relevant matters in this section, we will deal directly with some 

of the ACCC's findings starting from para 91 of the Draft Determination: 

 

(a) Qantas is an end-of-line carrier 

The Applicants place considerable emphasis on the so-called disadvantages unfairly heaped 

upon Qantas as opposed to the structural benefits enjoyed by competitors. The Applicants 

clearly consider these aspects to be outside of management control, if not responsibility, to 

rectify and therefore require anti-competitive market distortions to remedy.  

 

However, these claims are a significant distortion of the true situation and point more 

toward management competence and poor decision making than being external market 

influencing factors. Mid-point carriers do possess some advantage but not to the extent 

claimed and even this is dissipating with advanced aircraft technology development and will 

disappear altogether at some future point when any two city pairs can be connected in a 

single flight. 
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The  very  concept  of  “mid-point”  as  negatively articulated by the Applicants is a distortion. 

Australia  is  clearly  in  the  “mid-point”  between  several  very  significant  markets  and  can  

already aggregate significant Oceanic, Southern African, US and Southern American traffic 

through Australian hubs  and  on  to  the  world’s  fastest  growing  market  – Asia. All Asian and 

Chinese markets are single flight destinations from Australia. 

 

Asian airlines, which the Applicants hold out as having a significant (if not outright unfair) 

geographic advantage, are in a far less beneficial position than suggested. The competition 

within the Asian mid-point market is intense with the traditional Asian full service carriers 

and new LCC operators all competing fiercely for market share and survival. These airlines 

must survive upon product innovation, service proficiency and management professionalism 

– not anti-competitive protection. 

 

This leads on to the actual benefits that  Qantas  does  possess―benefits  which  are  

completely bypassed within the application. Qantas has one benefit its Middle East or Asian 

competitors do not possess (with the exception of China) and that is a highly significant and 

profitable continental domestic market. This market rebalances any disadvantage Qantas 

may experience in geographical location. In fact, Qantas is, in terms of geography and 

economy, in a position of extraordinary advantage. A fact the Applicants step past without 

mention but which the ACCC has noted. 

  

In addition, Qantas also enjoys other significant advantages not possessed by its 

competitors. These include a significant brand based Revenue per Available Seat Kilometre 

(RASK) premium – probably the order of 15% or greater and which will in coordination terms 

very likely place upward pressure upon Emirates prices if cartel coordination is permitted. 

 

(b) The Applicants claim of higher labour and operating costs is not convincing  

With reference to para 95 and following of the Draft Determination, the Association was 

surprised at the simplistic information in regard to labour costs put forward by the 

Applicants.  It's a simple truth that if Australian industry was to compete internationally on 

the basis of direct labour costs per employee then there would be very few countries 
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Australia could compete successfully against. 

 

While noting the ACCC's guarded comments in paras 100 and 101 of the Draft 

Determination and  specific  comment  in  para  102  that  “it  is  likely”  Qantas  faces  some  

competitive disadvantage in regard to labour costs, the Association is concerned that by 

para  112  this  had  changed  to  a  finding  that  Qantas  had  “comparatively  higher  labour  costs”  

when compared to Middle East and Asian mid-point carriers. 

 

The  simplistic  nature  of  “per  employee”  labour  costs  does the applicants no favours and 

appears to be a continuation of their general approach to these applications.  Other relevant 

statistics in regard to labour productivity and efficiency (i.e. total factor productivity) derived 

from publicly available data are instructive such as: 

 
Passengers per Employee 
 

 
 
 
Employees per Aircraft 
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Passengers per Aircraft  
 

 
It is important to note that Passengers per Aircraft correlates strongly to efficient resource 

utilisation and, as can be seen from the above table, Qantas has scored extremely well 

having carried on average more than two hundred thousand passengers annually per aircraft 

on the mainline international and domestic fleet in 2011.  This total is only exceeded only by 

Emirates.  

 

However, when considering that almost two-thirds of the Qantas mainline fleet are 

narrowbody aircraft, whereas the majority of the EK, SQ and CX fleets are widebody, the 

performance of Qantas is even stronger that the chart suggests. On a corrected like-for-like 

basis, Qantas was as, or in fact more, efficient that all other airlines surveyed. 

 

Another instructive statistic is the staff cost per passenger 

 

 
 
In brief terms, these statistics show that, on a global basis, Qantas is a relatively efficient 

user of labour. While in labour cost terms, Emirates holds a significant advantage, mid-point 

carriers Singapore and Cathay do not. 
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The Association submits that it is not possible for the ACCC to make meaningful findings in 

regard to labour costs without examining labour efficiency.  Once again, the Applicants have 

apparently not dealt with this significant issue. 

 

In addition to our earlier comments on para 112 and noting the direct comparison to both 

Asian mid-point carriers and Emirates set out above, the Association submits it is not 

possible for the ACCC to reach the conclusions it has in para 113 without a detailed 

comparison of labour productivity and efficiency. 

 

3.1 Qantas' Continuing Participation in oneworld Must be Considered 

The Applicants have cast their applications (and submissions in support) in the context of the 

“future  with  and  without”  Authorisation. This is presented as being Qantas (or more 

properly the Qantas Group) operating independently being  the  “future  without”  

authorisation (the counter factual) and the Qantas Group/Emirates Alliance as being the 

“future  with”  authorisation. 

 

In  the  Association's  submission,  the  “future  without”  authorisation  should  include  both  

Qantas  and  the  oneworld  Alliance  while  the  “future  with”  authorisation  should  include  the  

Qantas Emirates Alliance and the oneworld Alliance.  

 

To separate Qantas from oneworld in circumstances where, from the Applicants own 

submissions, the only change to the oneworld arrangements if these authorisations are 

approved is for the Cathay Pacific codeshare to Rome to be deleted, is artificial and 

fundamentally flawed for the purpose of assessing the public benefit claimed by the 

Applicants. 

 

The Association submits that a proper assessment of public benefit therefore must be the 

benefit that accrues incrementally between the Qantas plus the oneworld Alliance network 

“future  without”  and  the  proposed  Qantas  and  Emirates  Alliance  plus  the  oneworld  Alliance  

“future  with”. 
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4. The Applicants can undertake much of the Proposed Conduct Without Authorisation 

Of course, the Applicants could achieve almost all of the public benefits claimed for the 

alliance without authorisation.  With the ending of the Joint Services Agreement with British 

Airways, the only authorised arrangement for Qantas within oneworld is that with American 

Airlines.  The benefits of mutual recognition of frequent flyers earning and redeeming 

points, accessing lounges, earning of status credits, additional baggage allowances and 

other such like are available in oneworld.  

 

The Association believes it is likely that, if the Applicants are not successful in the current 

applications,  they  will  undertake  an  alliance  of  some  sort.    Evidence  Qantas’  

announcements on moving its hub to Dubai, reduced presence in Europe and expanded 

network in Asia. 

 

It is usual, of course, for applicants in these situations to claim that they will not implement 

any part of such agreements without total authorisation. As the US Department of Justice 

has remarked in a similar proceeding  where  certain  oneworld  carriers  were  seeking  “anti-

trust  immunity”  for  North  Atlantic  routes: 

 

“Even  assuming  Applicants  might  not  enter  into  alliances  structured  exactly  as  those  
set forth in the Joint Application, and that oneworld must attain parity with the Star 
and SkyTeam alliances, Applicants likely would engage in some sort of cooperation 
that would provide nearly identical benefits to consumers as those likely to result 
from the Joint Application agreements. Carriers routinely enter into commercial 
relationships with each other and make significant long term investments in such 
relationships, without immunity from the antitrust laws. Today, oneworld members 
cooperate on premium customer benefits, frequent flyer redemption, customer 
handling (for example, interline electronic ticketing, through baggage check-in), and 
codesharing (where regulatory conditions permit). 

 
If past is prologue, Applicants are likely to move closer together, within the bounds of 
the antitrust laws, even without immunity. In their failed 2001 application for 
antitrust immunity, American and British Airways stated they would not proceed with 
the  alliance  expansion  absent  immunity.  Yet  American  and  British  Airways’  
relationship has evolved substantially since that time.  
 
In particular, after withdrawing their second immunity request in 2002, American and 
British Airways entered into an expansive  codeshare  relationship.” 
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The  Association  can  hear  the  echo  of  recent  Qantas  public  announcements  in  the  DOJ’s  

observations. 

 

5. Public Benefit 

Para 5.34 of  the  ACCC’s  Guide  to  Authorisations  states: 

 
“It  is  for  applicants  to  satisfy  the  ACCC  that  authorisation  should  be  granted.  The  
tribunal has stated that: 

 
The onus is upon the applicant to satisfy the Tribunal that there is sufficiently 
substantial public benefit to outweigh the detriment, especially any anti-
competitive detriment, and so justify authorization. Given the value placed upon 
the promotion and preservation of competition by the Act as a whole, it is a 
heavy  onus.” 

 
The Association submits that the Applicants have not satisfied “this heavy onus” in several 

significant areas including:  

 

5.1 Public benefit claim for enhanced products and services 

(a) increased access to each other's frequencies and destinations 

From para 129 onwards of the Draft Determination claims are made, in broad terms, that 

Qantas customers will gain access to more destinations under the proposed alliance.  In 

particular, at para 131 and Table 5, the ACCC claims that Qantas passengers will gain access 

to  “more  than  120  destinations  across  six  continents  from  Dubai.”    Of  course,  this  ignores  

the  fact  that,  by  Qantas'  own  admission,  Qantas  passengers  already  have  access  to  “more  

than 850  destinations  across  160  countries”  in  concert  with  oneworld. 

 

Further in para 131, the ACCC repeats the Applicants simplistic claims in regard to Qantas 

passengers  gaining  “access  to  1,000  Emirates  flights  per  week”.    Of  course,  it's  appropriate  to  

point out that Qantas passengers already have access to 62,000 oneworld flights per week.  

The incremental value of the additional flights is small if it exists at all. 

 

The Association is very concerned that the Applicants have not provided this information to 

the ACCC. 
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Returning to the issue of destinations and by means of a sample of the destinations set out 

in Table 5 (ignoring the Pacific, Europe and Americas regions which we assume are served by 

oneworld) such as Guangzhou, Bengaluru, Karachi (from the Asia region), Addis Ababa, 

Luanda, Dakar (from the Africa region), Sana'a, Dammam and Basra (from the Middle East 

region).  On checking with the oneworld timetable all of these destinations are served by 

oneworld with the exception of Addis Abbaba. 

 

In regard to Emirates customers gaining access to additional destinations in Australia, the 

benefits would be small both in relation to the number of passengers involved and the utility 

of being able to reach destinations such as Sale or Mt Isa.  Unsurprisingly, I note the 

Applicants give the example of Canberra.   

 

Given these matters, it is likely that the ACCC findings in para 132 are not correct.  

Passengers who wish to travel to locations in Europe, the Middle East and North Africa 

served by Emirates may likely do so currently on a Qantas ticket. 

 

Consequently, para 135 is also, on the basis of destinations, likely not to be correct.  In 

regard to para 136 it is unlikely that many customers would value the ability to do as 

described.  No materially greater number of destinations could be reached in such 

circumstances.  On this basis, we also submit that the conclusions reached by the ACCC is 

para 139 are likewise not correct. 

 

In any event, the Applicants could achieve the same effect in terms of destinations by 

adopting a oneworld-type alliance that does not require authorisation. 

 

(b) Increased connectivity and better scheduling 

Increased online connections 

The Association's comments in regard to this section reflect its previous comments in that 

the oneworld Alliance has not been considered in the ACCC's analysis.  In regard to para 142, 

clearly the claim of more than 2000 origin/destination combinations is not correct.  In regard 

to Qantas passengers, it is possible that only Addis Ababa has been added as a destination 

(although there may be a small number of other destinations).   
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For Emirates passengers the reverse benefits are subject to both a significantly smaller 

number  of  passengers  and  the  weight  to  be  given  to  a  benefit  represented  by  “a  seamless  

itinerary”  from  Dubai  to  Olympic  Dam.     

 

In regard to Qantas customers  “seamless  itineraries”  already  exist  in  combination  with  the  

oneworld alliance. 

 

Again, the Association submits In any event, the Applicants could achieve the same effect in 

terms of destinations by adopting a oneworld-type alliance that does not require 

authorisation of anti-competitive conduct. 

 

Synchronising of schedules 

The Association notes the ACCC’s  conclusions in paras 146 and 147 o f the Draft 

Determination and cites a recent article in the Sydney Morning Herald of 23 February 2013 

in this regard: 

 

“AUSTRALIAN travellers flying to Europe as part of the new Qantas/Emirates alliance, 
due to start on March 31, could face extended waits for connections at Dubai's 
International Airport. 

In a worst-case scenario some passengers flying with the new alliance, which has 
Qantas abandoning its traditional route to Europe via Singapore in favour of the 
Middle East hub, could be left waiting for a connection in Dubai for up to 10 hours. 

A dilemma for Qantas is that its flights from Sydney and Melbourne arrive in Dubai 
about midnight, but most Emirates flights from Dubai to Europe depart between 7am 
and 10am. 

Except for those passengers originating in Melbourne and Sydney and travelling 
through to London on the same Qantas aircraft, it becomes almost obvious to choose 
to travel all the way aboard Emirates. 

Passengers to other European destinations will face a stark choice: either fly on a 
Qantas aircraft and wait in Dubai for several hours, or take the Emirates flights that 
depart Melbourne and Sydney in the evening and arrive in Dubai around 5am, with a 
shorter layover time before connecting. 
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This second proposition, which seems to make more sense, threatens to erode 
Qantas's slice of the Australia-Dubai pie. Qantas did not respond to requests for an 
interview about the timings of its new Dubai services. 

 
There is no benefit in extended connection times in Dubai. 

 

Greater loyalty program benefits 

Most, if not all, of the claimed loyalty scheme benefits are, for Qantas frequent flyers, 

available to the same destinations as covered by the proposed alliance through Qantas 

membership of oneworld such as access to lounges, priority boarding, increased luggage 

allowances and others.  The issue that needs examination in regard to the Applicants claims 

in regard to their loyalty schemes are the extent of and weight that should be given to these 

“benefits”.   

 

Opportunities to earn frequent flyer or Skywards points are one matter but of greater 

importance is the ability to expend those points or the benefits that expending those points 

bring. 

 

It  is  both  trite  and  misleading  to  suggest,  as  the  Applicants  do,  that  “one  million  Australian  

members  of  Emirates  frequent  flyer  program”  and  8.6  million  Qantas  Frequent  Flyer  

members will benefit from the proposed Alliance. 

 

The persons who are most likely to benefit are those who travel the most frequently on 

relevant airlines – Qantas, Emirates and oneworld carriers.  This is for two reasons: 

 

 The ability to earn points – whether by flying or otherwise.  In this regard, higher 

status frequent flyers accrue additional points based on their status 

 The ability to redeem points – in  regard  to  flights  priority  access  to  “award”  flights  is  

influenced by access to available seats.  In this regard, higher status frequent flyers 

have priority.  

 

Absent any material in the Applicants' submissions it is not possible to determine the 
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numbers of persons who fall into each of the frequent flyer categories (for Qantas this would 

be Bronze, Silver, Gold, Platinum and Platinum 1).  For  example, in regard to the Qantas 

program it may be that as few as 4% of frequent flyers fall into the Gold and Platinum 

categories combined and possibly 1% of all Qantas frequent flyers in the platinum category. 

 

Using these statistics as a basis the likelihood of accruing anything more than a negligible 

number of frequent flyer points from travelling, let alone access to reward flights, is minimal 

or non-existent for the 96% of frequent flyers for whom Qantas claims a public benefit.  That 

is, for 8,250,000 of the 8,600,000 frequent flyers in the Qantas program there is little or no 

benefit. 

 

It's  difficult  for  the  Association  to  understand  how  this  claim  of  a  “public  benefit”  could  be  

proposed (and agreed) without detailed analysis of frequent flyers in each status level, 

information on active and inactive accounts, availability of award seats, cost, priority access 

issues and many other matters. 

 

One quick test might be to check online for availability of frequent flyer seats to 

demonstrate  the  illusory  nature  of  this  “benefit”.    Business  class  seats  are,  by  and  large,  non-

existent for the 96% of Qantas frequent flyers who are not Gold or Platinum frequent flyers 

and have a priority for those seats. 

 

Of course, even if a seat can be found it will almost inevitably be an economy seat with 

another major issue in this regard being the limited benefit the seat actually brings.  One 

measure of this (once the availability issue is resolved) is the cost saved with a frequent flyer 

seat. 

 

For example, on a Sydney-London return award seat on Qantas in September 2013 will cost 

128,000 frequent flyer points.  But the issue really is that it will also cost $1079 in taxes and 

charges.  Considering that a ticket on another carrier can be obtained for the same travel 

period at a time of the traveller’s choosing for $1492, the net benefit of the frequent flyer 

ticket (aside from the benefit of travelling Qantas) is $413.  Even on Qantas the same full 

fare is $2151 and Emirates is $1896 (indicating the RASK premium the Qantas brand 
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commands). 

 

This is even worse when you consider the position of the person who has gathered all of 

their points through loyalty cards as (even at $1 spend for 1 point) it would take an 

expenditure  of  $128,000  to  get  your  “benefit”  of  $413.     

 

Without having the data  available,  we  suspect  that  a  similar  analysis  holds  for  “the  1  million  

Australians”  who  are  members  of  Emirates  frequent  flyer  program. 

 

Of course, these frequent flyer benefits could be delivered by Qantas and Emirates without 

this authorisation just as the oneworld carriers have done – cross-carrier points earning, 

access  to  lounges,  priority  boarding,  earning  of  “status  credits”  and  more. 

 

In regard to para 160 of the Draft Determination several points need to be made: 

 

 the attractiveness of the applicants loyalty programs are largely illusory particularly if 

you are one of the 8,250,000 Australians who are not Qantas Gold or Platinum 

frequent flyers or more than 960,000 Australians likely to be in similar Emirates 

categories. 

 To convince 8,250,000 Australians of the largely non-existent benefits of a loyalty 

program is a triumph of marketing and not a true public benefit.  It demonstrates the 

truth of loyalty programs – the primary beneficiaries are the corporations involved. 

 As outlined earlier, the additional destinations under proposed Alliance are very 

limited and of even more limited attractiveness – such as Addis Ababa. 

 

Lastly, transport economists consider airline services to be a non-differentiated product (in 

terms of similar premium full service carriers). In this context, loyalty programs are more a 

method  of  product  differentiation  by  airlines  than  a  consumer  “benefit.”  The  actual  benefits  

that flow from loyalty programs accrue mostly to airlines not consumers. 

 

 The Association submits that the  Applicants  have  not  discharged  their  “heavy  onus”  in  this  

regard. 
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(b) Cost Savings and Other Efficiencies 

While subject to the judgment of the ACCC in regard to the likelihood of claimed efficiencies 

ever materialising, the Applicants also say that these efficiencies will allow more competitive 

fares or other public benefits for consumers.  While the Association has significant doubts in 

this regard, we will confine ourselves to the issue of the necessity for an authorisation to 

achieve similar outcomes of reduced airfares. 

 

In other words, the grant of an authorisation is not necessary for the Applicants to provide 

significantly reduced airfares and may, in fact, be counterproductive to lower fares.  In any 

event, we draw your attention to the following table published as part of the International 

Air  Transport  Association’s8 Key Policy Issue series:  

 

                                                 
8 IATA  is  the  airlines’  trade  union 
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Table 1. The Effect of International Airline Co-operation on Interline Fares9  
 
Cooperation  
Measure  

(1)  
US-
World  
All pax  

(2)  
Transatlantic 

All pax  

(3)  
US-

World  
Economy  

(4)  
Transatlantic 

Economy  

(5)  
US-

World  
Business  

(6)  
Transatlantic 

Business  

CODESHARE  −3.6%   −3.9%   −4.2%   −3.6%   −1.0%   +1.5%  
ALLIANCE  −2.7%   −7.6%   −2.5%   −7.7%   −0.0%   −7.1%   
ATI  −4.9%   −4.4%   −2.7%   −1.2%   −6.8%   −5.8%   
Full 
cooperation  

−11.2%   −15.9%   −9.5%   −12.6%   −8.1%   −11.4%   

ONLINE  −14.4%   −18.9%   −10.5%   −14.7%   −16.4%   −24.6%   
 
The  table  shows  the  results  of  the  authors’  regression model and estimates fare effects 

relative to a non-alliance interline base.  For example, in the US-World column the effect is 

such that, to move from an interline to a codeshare arrangement a 3.6% decrease in fares is 

claimed, moving from codeshare to alliance shows a further 2.7% decrease and moving to an 

alliance  that  has  “anti-trust  immunity”  sees  a  further  4.9%  decrease. 

 

It is helpful to then examine how much of the ATI reduction in fares can be achieved through 

an alliance arrangement such, as for example, exists in oneworld.  In other words, what part 

of the ATI-attributable reduction in fares could be achieved through an alliance between 

Qantas and Emirates?  The following table is instructive: 

 

Table 2. Percentage of ATI Fare Decrease Achievable under Alliance Arrangements 
 
 (1)  

US-
World  
All pax  

(2)  
Transatlantic 

All pax  

(3)  
US-World  
Economy  

(4)  
Transatlantic 

Economy  

(5)  
US-World  
Business  

(6)  
Transatlantic 

Business  

% fare 
reduction 

56.3 72.3 70.5 89.7 12.3 49.1 

 
As can be seen, significant benefits are available in terms of fare reductions without the sort 

of authorisation currently sought by Qantas and Emirates.   

 

In another study conducted as part of the US Department  of  Justice’s  (DOJ)comments on 

                                                 
9 “Revisiting Alliances: Codesharing, Antitrust Immunity and International Airfares: Findings from a new 

economic study.”  Brueckner,  Lee  and  Singer.  IATA  Key  Policy  Issue,  October  2010 
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separate applications made by Star Alliance and oneworld for anti-trust immunity on North 

Atlantic routes.  In summarising these DOJ studies, on page 2of their Key Policy Issue article, 

Brueckner, Lee and Singer state: 

 
“The US Department of Justice (DOJ), in two studies produced as part of its review of 
expanded ATI for the Star Alliance and the subsequent AA/BA/IB antitrust-immunity 
case, argued that the beneficial effects of alliance cooperation on interline fares is no 
longer present. Instead of finding that ATI reduces interline fares, putting them close to 
online fares, the DOJ studies argue that lower alliance fares can be achieved without 
ATI. The first study found that unimmunized alliance fares (those where the carriers 
lack ATI) are indistinguishable from online fares, while immunized alliance fares are 
actually 3.5 percent higher than online fares. The second DOJ study found that 
immunized fares for each of the three main global alliances were significantly higher 
(by 6.0-16.5 percent) than unimmunized fares of the same alliance.” 

 
Although we include this quote merely to summarise the DOJ findings, the underlying point 

remains the same – significant fare reductions may be achieved by the Applicants without 

the granting of this authorisation.  It may be, if the DOJ is correct, that, contrary to the 

Applicants’  claims  of  greater  efficiencies  and  lower  fares,  fares  may  actually  increase  if  the  

ACCC grants these applications. 

 

(c) Competitive response from rivals 

The Association believes the most likely competitive response to the authorisation of the 

alliance would be a flow-on of market concentration in that the very high level of market 

concentration attributable to Qantas and Emirates is unlikely to be able to be offset by any 

individual or less dominant competitor or competitors alone utilising free-market, product 

based response initiatives.  

 

The obvious effective strategy available to competitors is to counter such overwhelming 

market collusion (under traditional level-playing rules that rely upon product based 

responses to competitive threat) will be to seek the same or an expansion of cartel type 

coordination with their own competitors. A likely outcome of authorising the Proposed 

Conduct will therefore be to drive artificial concentration between the remaining market 

competitors.   
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(f) Enhanced Crisis Management Response 

At para 212 of the Draft Determination  the  ACCC  finds  that  the  Alliance  will  “extend  the  

effective  reach  of  the  Qantas  network”  and  “scope  of its crisis management activities on 

behalf  of  the  Australian  Government”.    It  is  not  clear  how  this  will  be  the  case  given  that  the  

Alliance is a commercial agreement between two independent companies.  Not having had 

any access to the MCA, the Association is not able to say whether any particular parts of the 

MCA go to this matter. 

 

In any event, the authorisation is neither necessary nor sufficient to ground such a claimed 

benefit. 

 

Indeed, in Applicants recent submission on this matter, they are at pains to point out that 

there have been several instances over the past 18-24 months where Emirates has provided 

support to the Australian Government and assisted Australian citizens overseas.  In addition, 

the Applicants indicate that Emirates will collaborate on protocols to assist in crisis 

management activities. 

 

Given that these activities have occurred without an authorisation in place and presumably 

will continue if the current applications are not successful it is difficult to see how the ACCC 

can reach the finding it has.  If, however, either Qantas or Emirates do not intend to continue 

to assist Australian citizens overseas or collaborate on the protocols referred to above 

should these applications not be successful they should say so now. 

 

At para 213,  the  ACCC  finds  that  there  may  be  a  public  benefit  from  the  “extended  reach”  of  

the Alliance however, that public benefit is already in place regardless of the fate of these 

applications. 

 

Finally, the Applicants in their submission state that, under the proposed alliance with 14 

combined daily services from Dubai, evacuated citizens could be transported to Australia 

more quickly.  Of course, the fact is that Qantas is shifting  its  hub  to  Dubai  “regardless  of  the  

outcome  of  these  applications”  and  so  there will be 14 or so daily services anyway between 

Qantas and Emirates if the authorisation is not granted. 
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6. ACCC conclusion on public benefit 

At para 214, the ACCC sets out its findings on public benefit from the proposed alliance.  The 

Association submits that, in regard to enhanced products and services, there are no greater 

number of destinations available to Qantas passengers under the proposed alliance and the 

claimed benefits in regard to enhanced loyalty programs are insignificant for the 

overwhelming number of members of the Qantas and Emirates loyalty programs.   

 

In general terms, and in any event, whatever the Association submits that the overwhelming 

weight of public benefits are already in existence or can be established without these 

authorisations. 

 

In regard to the potential public benefits from the proposed alliance, the Association 

submits that most these potential benefits are so uncertain, unlikely or counter-productive 

that no or little weight should be given to them.   

 

7. Public Detriment 

The  Association  notes  that  meaning  of  “public  detriment”  has  been  given  a  wide  ambit  such  

that  “any  impairment  to  the  community  generally”  should  be  considered,  both  economic  

and non-economic. 

 

8. International air transport passenger services 

Considering the Proposed Conduct would permit the Applicants to dominate up to 57% of 

the traffic on some trunk routes  – a level even they acknowledge as high – the authorisation 

would clearly facilitate a level of market domination that is not in the interests of consumers 

and disadvantages competitors acting pursuant to free market principles. 

 

The issue of market concentration is critical in determining public detriment and the level of 

market distortion. Analyses conducted by the Association utilising the Herfindahl–Hirschman 

Index (HHI), a measure of effective market competition based upon the ratios of market 
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share and number of competitors10. The HHI score for the Proposed Conduct on key routes 

suggests that the level of market concentration will leap from its current relatively 

unconcentrated level to a highly concentrated level post-alliance. Prima facie, this level of 

market concentration is manifestly not in the interests of consumers and is likely to result in 

significant public detriment. 

 

Of particular concern to the Association is the likelihood that subsequent, flow-on market 

concentration will occur as a consequence of the granting of the current application. In the 

Association’s  view  the  very  high  level  of  concentration  indicated  by  the  above  HHI  score is 

unlikely to be able to be offset by any individual or less dominant competitor or competitors 

alone utilising free-market, product based response initiatives.  

 

The obvious effective strategy available to competitors is to counter such overwhelming 

market collusion (under traditional level-playing rules that rely upon product based 

responses to competitive threat) will be to seek the same or an expansion of cartel type 

coordination with their own competitors. A likely outcome of authorising the Proposed 

Conduct will therefore be to drive artificial concentration between the remaining market 

competitors. No doubt such further applications, when they come before the ACCC, will 

ground their application on the fact that the Qantas-Emirates Alliance has previously been 

authorised by the ACCC – should the ACCC approve the current applications. 

 

9. Barriers to exit 

In the context of market concentration, a further note must be made here regarding the 

Applicants parallel claim that high barriers to exit exist that will reduce the likelihood that 

individual competitors will leave the dominated markets. This contention by the applicants 

of high barriers to exit is an excellent example of the gross distortions, misinformation and 

selective interpretations that permeate the applications  and supporting submissions. 

Contrary  evidence  to  the  Applicants’  claim  of  high  market  exit  barriers  is  provided  by  the  

actual market exit record of the Applicant Qantas itself, which demonstrates factually that 

Qantas is not constrained in exiting markets it considers are no longer attractive. Qantas has 

                                                 
10 http://en.wikipedia.org/wiki/Herfindahl_index accessed 18 February 2013; 

http://en.wikipedia.org/wiki/Herfindahl_index
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exited literally dozens of markets in the last ten or so years; in fact the international network 

has almost halved from 69 markets in 2002 to 39 today.  

 

This exit facilitation has been particularly evident in the shrinking of the Qantas route 

network to Europe, pulling out of key markets such as Amsterdam, Rome, Manchester, 

Belgrade, Paris, and Athens, gifting the significant sixth freedom traffic associated with these 

markets to competitors  in  the  process  (many  of  whom  likely  consider  QF’s  lack  of  vision  to  

have been their commercial saviour in the difficult EU economic and market history of 

recent years). Australia has the largest expatriate Italian and Greek communities in the 

world―numbers  that  are  exceeded  only  by  the  populations  of  the  cities  of  Rome  and  

Athens. That Qantas was unable to operate these routes profitably or to ensure they 

possessed the correct fleet type to do so, is an indictment upon the strategic competence of 

the  airline’s  management. 

 

The  current  policy  of  “shrinking  to  greatness”―in  place  of  the  growth  strategies  and  

appropriate aircraft investment choices made by its competitors and articulated so clearly in 

the  Applicant’s  supporting  annexes  [one  is  in  fact  struck by the apparent lack of irony in 

which Qantas outlines the growth and success of other carriers such as Etihad in its Annex 

C].  These ancillary management related observations are made herein to indicate that 

contrary  to  QF’s  claim  that  all  its  difficulties are all externally imposed (apparently upon it 

alone among its competitors) the issues that the Applicants state are directly responsible for 

the  “terminal  decline”  of  the  airline’s  international  division―if  this  decline  indeed  exists  or  

exists to  the  degree  claimed―actually  derives  from    management  performance  and  decision  

making…  for  which  consumers  (and  Australia)  must  now  pay  in  terms  of  market  collusion  

and all its attendant detriments.  

 

Certainly, an airline considered the Australian national carrier it now intends to exit all major 

Australian major city/Europe markets except for Sydney and Melbourne. It is inconceivable 

(in both commercial and geopolitical terms) to think of any other continental airline, say in 

the US or China, making a similar market handover to its major competitor. 

 

 



Page | 30  
 

Likelihood of timely entry or expansion 

Barriers to entry or expansion 

If the current applications were granted then, in most of the Australia to Europe routes – 

Sydney and London/Europe, Melbourne and London/Europe, Brisbane and London/Europe, 

Adelaide and London/Europe and Perth and London/Europe - the Applicants would have 

gateways at each distributive end of the network, a competitive advantage no new entrant 

can match. New competitor market entry is thus unlikely because the entrant would not 

enjoy the significant marketing advantages the Applicants possess in their hubs. This 

advantage has been conclusively demonstrated by the JSA agreement with BA and 

undermines the claim by the Applicants that all mid-point competitors enjoy significant 

structural advantage or Qantas is overwhelmed by geographic disadvantage. 

 

10. Effect on Competition for the supply of international air passenger services between 

Australia and the UK/Europe 

A further detriment associated with the wider market concentration arising from the 

Applicants’  proposed  cartel  coordination  is  the  loss  of  consumer  travel  options  and  choice.  

Currently consumers have a wider choice of seamless travel options through the existing 

separate hubs of the Applicants individually. 

 

When Qantas pulls out of Singapore (SIN) as the current hub for its European operations, 

customers  will  be  required  to  travel  through  Dubai  (DXB)  if  they  wish  to  have  “same  plane”  

travel to the UK on Qantas. 

 

This has several important implications for consumers in terms of loss of choice with the 

aspect being the requirement to travel through DXB in order to use Qantas services. In 

product terms this is not the unalloyed good presented by the applicants as many 

consumers in fact prefer SIN to DXB for transit. It has been noted in the media, for example, 

that transit times for European connections from Qantas to Emirates may be significantly 

longer under the Proposed Conduct11 as well as the requirement for aircraft change being 

less attractive than if Qantas flew the route to secondary European cities with its own 

                                                 
11 Qantas travellers could be left waiting in the wings:  http://www.smh.com.au/travel/travel-news/qantas-

travellers-could-be-left-waiting-in-the-wings-20130222-2ewrc.html?skin=text-only 23 February 2013 

http://www.smh.com.au/travel/travel-news/qantas-travellers-could-be-left-waiting-in-the-wings-20130222-2ewrc.html?skin=text-only
http://www.smh.com.au/travel/travel-news/qantas-travellers-could-be-left-waiting-in-the-wings-20130222-2ewrc.html?skin=text-only
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aircraft. In addition to the clear preference for single plane transit/travel, many customers 

prefer the shorter sector to Europe first (to relax, eat etc.) and rest/sleep on the longer 

second sector in order to be rested prior to meetings, business or engagements on arrival in 

Europe.  

 

This is the traditional sector configuration when travelling currently via the Singapore hub 

(or other Asian hubs) but is reversed when travelling via Dubai.  This is perhaps a somewhat 

minor point in the scheme of the Application but is nevertheless an alternative view to the 

absolute advantage the Applicant claims will be gifted to consumers in every aspect of the 

Proposed Conduct and a small example of the type of product issues the Applicants fail to 

make known. 

 

Applicants' agreements would likely result in significant fare increases 

The Proposed Conduct includes overlapping service on key routes to the UK and Europe and 

since Authorisation gives the airlines license for full cooperation, they could theoretically 

choose to reduce the total number of seats offered to gateway-to-gateway passengers and 

charge a higher fare. This outcome could arise even if total capacity on the gateway-to-

gateway route expands as a result of increased marketing activity and capacity. Considering 

the RASK premium enjoyed by Qantas, this combination of brand strength, overwhelming 

market share and cartel coordination will enable the Applicants will control key routes such 

as Australia/UK a significantly distorting market impact. 

Recently, the previous empirical results on alliances have been challenged in work carried 

out as part of US antitrust regulatory proceedings. The US Department of Justice (DOJ), in 

two studies produced as part of its review of expanded antitrust immunity for the Star 

Alliance and the subsequent AA/BA/IB Anti-trust Immunity (ATI) case, argued that the 

beneficial effects of alliance cooperation on interline fares is no longer present. Instead of 

finding that ATI reduces interline fares, putting them close to online fares, the DOJ studies 

argue that lower alliance fares can be achieved without ATI. The first study found that 

unimmunized alliance fares (those where the carriers lack ATI) are indistinguishable from 

online fares, while immunized alliance fares are actually 3.5 percent higher than online 
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fares.12 The second DOJ study found that immunized fares for each of the three main global 

alliances were significantly higher (by 6.0-16.5 percent) than unimmunized fares of the same 

alliance.13 

These two studies, produced as part of the  DOJ’s review of expanded ATI for the Star 

Alliance and the subsequent AA/BA/IB antitrust-immunity case, argued that the beneficial 

effects of alliance cooperation on interline fares is no longer present. Instead of finding that 

ATI reduces interline fares, putting them close to online fares, the DOJ studies found that 

lower alliance fares can be achieved without ATI. The first study found that unimmunized 

alliance fares (those where the carriers lack ATI) are indistinguishable from online fares, 

while immunized alliance fares are actually 3.5 percent higher than online fares. The second 

DOJ study found that immunized fares for each of the three main global alliances were 

significantly higher (by 6.0-16.5 percent) than unimmunized fares of the same alliance. 

“The notion that alliances generate fare benefits for interline passengers, coupled with 

actual dollar measures of these benefits, has played a prominent role in regulatory 

actions on alliances, both in the US and in Europe. But the recent controversy over 

whether such benefits even exist calls these findings into question, while casting a 

shadow over ATI approvals in previous cases.”  

These studies are a serious hurdle for Applicants in this matter both in regard to the 

competition detriments on the relevant routes and in regard to countervailing issues for the 

claimed public benefit of lower airfares as a result of the proposed alliance. 

 

11. Effect on competition for supply of international air passenger transport and freight 

services between Australia and New Zealand 

The applicants claim there will be no anti-competitive detriment resulting from their 

                                                 
12 US  Department  of  Justice.  “Public  version,  Comments  of  the  Department  of  Justice  on  the  show  cause  order,”  

Appendix A. Regarding Joint Application of Air Canada, The Austrian Group, British Midland Airways Ltd, 
Continental Airlines, Inc., Deutsche Lufthansa Ag, Polskie Linie Lotniecze Lot S.A., Scandinavian Airlines 
System, Swiss International Air Lines Ltd., Tap Air Portugal, United Air Lines, Inc. to Amend Order 2007-2-16 
under 49 USC. §§ 41308 and 41309 so as to Approve and Confer Antitrust Immunity, in Department of 
Transportation Docket OST-2008-0234 (June 26, 2009). 

13 US  Department  of  Justice,  “Public  Version,  Comments  of  the  Department  of  Justice,”  Appendix  B.  Regarding  
joint application of American Airlines, British Airways, Iberia, Finnair, Royal Jordanian Airlines for antitrust 
immunity, in Department of Transportation Docket OST-2008-0252 (December 21, 2009). 
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Proposed Conduct. The Association is of the view that the significant cartel collusion 

facilitated by Authorisation will generate anti-competitive detriment within all markets 

covered by the application. However, this is especially the case in the overlapping 

Australia/UK routes and the highly competitive trans-Tasman market.  

 

Considering the highly competitive nature of the trans-Tasman market and the existence of 

large  demand  elasticities  and  a  highly  price  sensitive  “marginal”  consumer  base,  immunity  

will likely have a magnified effect on the market. This is primarily due to the absence of price 

competition between the two significant entities holding a combined 45.8% of market share 

but also by capacity coordination that will be available over time, which would almost 

invariable push up fares over the 10 term of the agreement.  

 

The Association finds the Tasman capacity commitment unconvincing as it explicitly does not 

allow for market growth, which will certainly outstrip current load factors over the term of 

the Authorisation. This is because excess capacity available due to current load can 

evaporate or change quickly (aviation being a derived good that responds quickly to 

economic growth and market stimulus (the coordination available under the Proposed 

Conduct may itself quickly erode the excess load factor available?). Any capacity reduction 

over time or aircraft capacity rationalisation (maintenance of overall seating capacity but 

reduction belly-hold volumes) would also impact freight markets and tariffs. 

 

This type of action is consistent with the underlying commercial goal of the Proposed 

Conduct, which is to benefit the Applicants by reducing costs; any benefit to consumers is 

ancillary to the Proposed Conduct, not the basis for it. 

 

The level of coordination achievable by the Applicants across the spectrum[fare, route & 

capacity over time etc.] under approved cartel collusion cannot be equalled by competitors 

utilising Alliance coordination, who would themselves require anti-competitive immunity to 

similarly collude on fares, routes, network connectivity or revenue sharing (which does not 

currently occur). 

 

Further, existing Australian and New Zealand operators are able to place sufficient capacity 
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into the market, which subsequently does not require capacity stimulation by external 5th 

freedom carriers being giving anticompetitive immunity – particularly Emirates which is the 

largest 5th freedom carrier with 14% of the market share. Any advantage provided to foreign 

5th freedom operators would have a wider public detriment through disadvantage to local 

airlines competing on product and service initiatives. 

 

12. Non-competition Detriments 

While these product choice aspects arising from concentration will impact some consumers, 

other factors are potentially more serious. For example, there are political reasons as some 

groups are clearly less comfortable or unwilling to transit Dubai than Singapore for religious 

or social reasons. In the first instance the Association is aware of some religious groups who 

are very reluctant to travel via an Arabic country and despite the undoubted wishes of the 

Applicants to carry such passengers and service them, such political issues are very largely 

outside their control. Similar circumstances arise with respect to persons who may have 

social or medical (or other) status that makes them reluctant or unable to travel via the UAE. 

For example, certain medications may indicate the presence of disease that is not acceptable 

in UAE (in terms of foreigners) or that may indicate an apparent sexual preference that is not 

socially or legally acceptable. These are deeply entrenched social, judicial or religious values 

of the sovereign nation of UAE and cannot be mitigated by the applicants. 

 

In this regard the Association notes the ACCC's view that commercial and diplomatic 

consequences of the  UAE  discriminating  against  particular  passengers  to  be  a  “significant 

disincentive”  and  that  the  “Australian  Government  is  active  and  vigorous  in  protecting  its  

citizens'  rights  abroad”. 

 

In terms  of  just  how  effective  the  Australian  Government’s  actions may be or how unwilling 

the UAE may be to discriminate in such a manner, we draw the ACCC's attention to the 

current cases of Matthew Joyce and Marcus Lee, Australian citizens detained in Dubai since 

2009.    Joyce  and  Lee  are  now  under  “house  arrest”  on certain conditions including that Mr 

Joyce's wife surrender her passport.  Both men continue to be detained despite the fact that 

bribery charges against the pair have been dismissed in the Victorian Supreme Court. 
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In recent public discussion on this matter, after criticism of the Australian Government, 

Senator Carr, the Foreign Minister, outlined the extent of the efforts being undertaken have 

Joyce and Lee freed.  In an interview with Fran Kelly's Breakfast Program on Radio National 

on  1  March  on  “15-20”  occasions  the  matter  had  been  raised  with  the  Dubai  authorities  

including by the Governor General with the Ruler of Dubai, by the Australian Prime Minister 

with the Prime Minister of Dubai by 3 Australian Foreign Ministers but the Australian 

Minister for Transport with the Head of Emirates, every Australian Minister who travels to 

Dubai  is  briefed  to  raise  it.    Minister  Carr  went  on  to  say  that  “no  other  government  in  the  

world  would  elevate  a  consular  case  in  this  way”  and  that  the  Australian  Government is 

“working  strenuously”  on  the  matter  but  the  Australian  Government  can't  direct  a  foreign  

court or public prosecutor. 

 

Despite these “active  and  vigorous”  efforts by the Australian Government, Joyce and Lee 

continue to be detained in Dubai.  Given these matters, the ACCC's reference to significant 

disincentives for the UAE to act in this manner and the Australian Government’s vigorous 

protection of its citizens, is cold comfort. 

 

In addition, numerous reports of foreign nationals being detained for extended periods in 

Dubai on spurious or trivial grounds abound.   

 

Further, reference to the Department of Foreign Affairs and Trade website (dfat.gov.au) 

reveals that, under travel advisory for the United Arab  Emirates (which we note includes 

other states), Australian  travellers  should  exercise  “a  high  degree  of  caution”  when  in  the  

UAE. 

 

We also draw your attention to the website of the US Dept of State and its Human Rights 

Report on the UAE where serious concerns are expressed in regard to the actions of the UAE 

Government.  

 

Of course, it's a matter of public record that the court system in the Dubai (and indeed the 

UAE) is significantly different and inferior to Australia.  Constitutional rights of citizens – let 

alone non-citizens and even more so non-citizens who might be of particular ethnic or other 
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minority group – are frequently ignored.    

 

In the Association's view, regardless of whether Qantas intends to move its hub to Dubai, the 

granting of an authorisation will, according to the Applicants submissions, direct more 

Australians through Dubai than would otherwise be the case.  Given this and the matters 

outlined directly above, the Association submits that there are significant non-competition 

detriments associated with the granting of this authorisation. I note this stands contrary to 

the finding made by the ACCC in para 458. 

 

Of course, the Association should re-state its earlier concerns about the potential loss of 

Australian jobs and skills should the Proposed Conduct be authorised in regard to associated 

bodies corporate of Emirates that undertake maintenance and repair work.   

 

13. ACCC conclusion on Public Detriments 

In  the  Association’s  view,  both  the  potential  reaction  forced  on  Qantas  and  Emirates  

competitors and airfare price increases potentially in the offing should the alliance be 

approved represent significant competitive detriments.  In addition, the real risk to the 

additional travellers being routed through Dubai and the potential loss of Australian jobs and 

skills (dependent on the scope of the current applications) represents potential non-

competition detriments. 

 

14. Balance of Public Benefit and Detriment 

In determining whether the ACCC will exercise its discretion to grant an authorisation for the 

proposed  conduct  it  must  be  “satisfied  in  all  the  circumstances”  that  the  proposed  conduct  

will create a net public benefit.  That net public benefit  must  be  “more  than  negligible”. 

 

In  para  468  the  ACCC  repeats  its  earlier  finding  that  “the  alliance  is  likely  result  in  material  

(but not substantial)  public  benefits.”    In  this  regard,  we  refer  the  ACCC  to  section  7 of this 

submission and the analysis of the claimed public benefits. In addition, we refer the ACCC to 

sections 8, 9, 10, 11 and 12 of this submission and the analysis of public detriments. 

 

It is clear from the Draft Determination that the ACCC have not made an overwhelming case 
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for the granting of these applications.  The onus in these matters is for the Applicants to 

prove  their  case.    In  the  Association’s  submission,  the  Applicants have not satisfied the net 

public benefit test in that the claimed benefits – so far as they exist or are greater than 

negligible – do not outweigh the public detriments that would result from the alliance.   

 

 

15. Conclusion 

1. The Association submits that there is no valid application before the ACCC to 

consider and we refer the ACCC to section 2 of our submission in that regard. 

  

2. The  Association  submits  that  the  ACCC  could  not  have  been  “satisfied  in  all  the  

circumstances”  that the relevant cartel provision is likely to result in a benefit to the 

public and that the benefit outweighs the detriment to the public constituted by any 

lessening of competition.  We refer the ACCC to section 2 of our submission in that 

regard.  

 

3. The Association submits that the  “with  and  without”  test  should  be  applied  on  the  

basis  of  Qantas’  continuing  membership  of  the  oneworld  alliance.    We  refer  the  ACCC  

to sections 3 and 4 of our submission in this regard. 

 

4. The  Association  submits  that  “structural  factors”  claimed  to  be  adversely effecting 

Qantas are overstated and inadequately analysed.  We refer the ACCC to section 4 of 

our submission in this regard. 

 

5. The Association submits that the majority of the benefits claimed for the proposed 

alliance can be provided to consumers and other members of the community 

without  granting  these  applications.  In  this  regard,  we  draw  the  ACCC’s  attention  to  

section 4 of our submission. 

 

6. In  regard  to  the  ACCC’s  findings  of  public  benefits  likely to be derived from the 

proposed alliance, the Association submits that the claimed public benefits in regard 

to enhanced products and services are negligible or non-existent with specific 
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reference  to  “increased  access  to  large  numbers  of  existing  frequencies  and  

destinations”  “for  the  consumers  who  prefer  to  fly  with  Qantas  or  Emirates”,  “greater  

loyalty  program  benefits”  and  “increased  connectivity”. We refer the ACCC to section 

5 of our submission in this regard. 

 

7. In  regard  to  the  ACCC’s  findings  of  public  benefits  potentially  derived  from  the  

proposed alliance, the Association submits that those benefits are negligible or non-

existent and speculative to such an extent they should be given no weight.  We refer 

the ACCC to section 6 of our submission in this regard. 

 

8. In regard to the issues of competitive detriment, the Association submits that the 

granting of these applications would likely result in competitors to the proposed 

alliance seeking to enter into similar anti-competitive arrangements.  In this regard, 

we  draw  the  ACCC’s  attention  to  section 8 of our submission.  

 

9. In  regard  to  the  ACCC’s  findings  in  regard  to  public  detriments and the effect on 

competition on international air passenger services between Australia and the 

UK/Europe, the Association submits that passengers will face reduced choice of hub 

and increased fares should the applications be granted.  In this regard, we draw the 

ACCC’s  attention  to  section  10  of  our  submission.   

 

10. In  regard  to  the  ACCC’s  findings  in  regard  to  public  detriments  and  the  effect  on  

competition between Australia and New Zealand, the Association submits that 

passengers will face the likelihood of higher fares and capacity constraints over time.  

WE refer the ACCC to section 11 of our submission in this regard. 

 

11. In  regard  to  the  ACCC’s  findings  in  regard  to  non-competition public detriments, the 

Association submits that the potential detriment in regard to certain classes  of 

travellers being routed through Dubai and the inherent risks to those persons given 

the state of the legal system, human rights record and cultural attitudes of the UAE is 

real and apparent.  We refer the ACCC to section 12 of our submission in this regard. 
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12. In  regard  to  the  ACCC’s  findings  in  regard  to  the  balance  of  public  benefit  and  

detriment, the Association submits that the applicants have not discharged their 

onus  to  prove  their  case  in  that  the  alliance’s  claimed  public  benefits  do  not  

outweigh its likely public detriments. 

 

For these reasons, the ACCC should refuse the applications for authorisation in matters 

A91332 and A91333. 

 
Peter Somerville 
General Manager 
The Australian Licenced Aircraft Engineers Association 


