
 
 

 

                                                                          
 
 

Applications for Authorisation A91332 and A91333 – Draft Condition 
 

We refer to the Commission’s Draft Condition published on 1 March 2013.  Please find attached a 
revised version marked up to reflect amendments that the Applicants believe are required to ensure 
the Condition operates in the way it is intended by the Commission and is also workable over the 
proposed five year term of any Authorisation granted by the Commission. 
 
In summary, the Applicants’ high level suggested changes are to: 
 

• adjust the basis on which the Scheduling Season Base Year Seat Capacity has been 
calculated in Schedule A, to use scheduled rather than operated seats in order to simplify the 
condition and calculations;  
 

• insert a provision exempting compliance with the Conditions where there is de minimis 
variation from the Scheduling Season Base Year Seat Capacity, taking into account that the 
Scheduling Season Base Year Seat Capacity proposed by the Applicants is greater than that 
proposed by the Commission using operated seats; 
 

• insert a provision exempting compliance with the Conditions where there is a real Force 
Majeure Event, while still providing that if the event continues beyond a reasonable period it 
will automatically trigger a request for variation and therefore be subject to oversight by the 
Commission;  
 

• include the Applicants’ Route Profitability as a factor in the trigger for any imposition or 
increase of a Capacity Growth Factor to ensure that any increase in capacity would only 
occur when it is likely to have occurred had the Proposed Conduct not been authorised; and 
 

• streamline the provisions relating to the independence of an appointed auditor consistent with 
the Corporations Act 2001 (Cth). 

 
Other changes, including consequential amendments to the definitions, have also been made and are 
marked up for reference. 
 
The substantive changes are explained further below. 
 
Determination of Scheduling Season Base Year Seat Capacity 
 
The Applicants have adjusted the basis on which the Scheduling Season Base Year Seat Capacity 
has been calculated in Schedule A to reflect scheduled rather than operated (i.e. actual flown) seats.  
The Applicants’ adjustment results in an increase to the Scheduling Season Base Year Seat 
Capacity.   
 
The Applicants consider that it will be simpler to use scheduled seats as the benchmark against which 
capacity is to be measured going forward.  The Applicants build a schedule over 6 months prior to the 
day of operation that is then used as the basis for aircraft (capital) allocation, manpower planning and 
airport slot applications.  The schedule is created on a regular seasonal basis to align with the IATA 
schedule seasons (Northern Summer and Northern Winter). 
 
During the actual operation of the schedule, scheduled capacity is adjusted in three ways: 
 

• ad hoc cancellations – these are usually planned three months in advance to account for 
seasonal troughs in demand and to facilitate crew / manpower efficiencies.  For example, in 
mid-February 2013, Qantas published cancellations covering May and June of this year; 
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• ad hoc supplementary services - usually planned 3 months in advance to take advantage of 
seasonal peaks in demand (such as Chinese New Year); and 

 
• operational cancellations – that could be the result of any operational / exogenous issues 

(e.g. unserviceable aircraft, weather, airport curfew restrictions etc).  
 
The ‘operated’ seats as published by BITRE include the net impact of the above plus any unplanned 
additional capacity.  For example ‘drop-in’ flights that were forced to unexpectedly land at a port and 
then subsequently fly unscheduled onward services (for example, Qantas’ Dallas Fort Worth-Brisbane 
service is sometimes forced to land in Auckland for operational reasons and it will then operate across 
the Tasman).   
 
Historical data reflects historical and very specific operational conditions and it would be difficult to 
attempt to reconcile actual operated seats for a particular historical period to understand what the 
Applicants should commit to operate in the future.  In the Applicants’ view, it is much simpler to take 
the scheduled capacity as the basis for the commitment, and then provide the Applicants the critical 
flexibility to respond commercially to market conditions.  As explained below, this is best achieved by 
providing a de minimus exemption of 2.5% divergence from the capacity commitment. 
 
There are also consequential amendments to clause 2, given that there is no longer a need for the 
concept of ‘provisional’ and ‘confirmed’ flown seats for the NW13 Season. 
 
De Minimis Variation 
 
The Applicants have made the adjustment to the calculation of Scheduling Season Base Year Seat 
Capacity on the proviso that a new clause allowing for de minimis variation from the scheduled seat 
numbers can be incorporated.   
 
The Applicants have proposed a new clause 3(f) which provides that de minimis variation in seat 
numbers of up to 2.5% per scheduling season will not result in non-compliance with the Conditions.  
This provides important operational flexibility for the Applicants because it accommodates ad hoc 
intra-seasonal variations and cancellations.  This is particularly important in the case of Emirates,. 
given that Emirates’ Tasman operations are an extension of its Dubai to Australia services and are 
subject to potential disruption in all phases of the journey from Dubai (for example, medical 
emergencies requiring a diversion en-route or a bird strike requiring inspections and repair upon 
landing in Australia).  These difficulties are compounded by the fact that Emirates, as a foreign carrier, 
does not have aircraft or crew based in Australia.  In some cases when the inbound flight to Australia 
is significantly disrupted, Emirates may be required to cancel the subsequent Tasman flight in order to 
restore the integrity of its schedule with the primary interest of preventing inconvenience to its 
passengers travelling on the return flight from Australia to Dubai (many of whom have onward 
connections from Dubai).   
 
Accordingly, a 2.5% variance is considered reasonable based on historic experience of ad hoc 
operational changes on the Tasman.  For example, in the case of Qantas, internal data suggests that 
recent commercial and ad hoc cancellations on the Relevant Routes average approximately 2% of 
scheduled services, but that the percentage on individual routes can vary considerably.  For example, 
ad hoc cancellations due to weak demand may be over 3% for Brisbane-Auckland services, 
compared to 0% over the same time period for Sydney-Christchurch services.  For this reason a 2.5% 
variance is considered necessary to give sufficient operational flexibility across the aggregated routes.  
 
Force Majeure Events 
 
The Applicants have inserted a new clause 3 to provide that they will be deemed to be exempt from 
compliance with the Conditions if a real Force Majeure Event (as now separately defined) occurs.  In 
the Applicants’ view, the alternative mechanism whereby they would need to seek a variation of the 
Conditions in the event of force majeure events occurring would be unworkable in practice, 
particularly given how quickly such events tend to occur.   
 
Capacity Growth: Route Profitability and Other Considerations 
 
We understand that the Commission’s objective in imposing the Draft Condition is to ensure that the 
Proposed Conduct does not lead to the Applicants refraining from adding capacity in circumstances 
where they otherwise would do so.  In this context, it is imperative that due regard is given to the 
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Applicants’ route profitability because profitability together with load factors are  the guiding basis on 
which decisions about capacity are made and would be made in the absence of the Proposed 
Conduct.  A regulatory instrument that attempts to safeguard against potential future distortion of 
capacity decisions primarily on the basis of indicators such as industry load factors and without regard 
to airline profitability is not commercially realistic.  The reality is that, regardless of load factors, an 
airline will not add capacity on a route unless it is profitable.   
 
Consistent with the Commission’s objective, the Applicants have therefore suggested amendments to 
ensure that route profitability is considered by the Commission when deciding whether and how to 
vary the Conditions or apply any Capacity Growth Rate.  Clause 2 now includes Route Profitability as 
an item that is reported to the Commission as part of regular updates throughout the Term of the 
Conditions.  In addition, the Applicants have proposed an amendment so that the trigger for the 
Commission considering whether to apply or vary a Capacity Growth Rate under clause 2.2(a) now 
also includes each Applicant having positive Route Profitability.  
 
The Applicants have also amended clause 2.2(e) to include other factors to be considered by the 
Commission prior to varying the Conditions.  This is to take account of the fifth freedom and long haul 
nature of Emirates’ operation on the Tasman and specifically aircraft type and regulatory constraints 
which may prevent Emirates from expanding its Trans-Tasman operations.   
 
Audit Requirements 
 
The Applicants have streamlined the audit requirements in clause 5 to reflect that auditor 
independence can be managed by reference to existing requirements that apply for statutory audits 
under the Corporations Act 2001 (Cth).  The Applicants believe that ‘independence’ as required for a 
statutory auditor should be adequate for the purposes of this audit.   A requirement that the auditor 
provide the Commission with a written declaration of independence has also been included. 
 
The Applicants have also inserted a clause allowing them the opportunity to correct any errors in the 
audit report prior to it being tabled with the Commission.  This is designed to save time and further 
administration once the report has been tabled. 
 
Finally, please note that the Applicants have also amended a number of the turnaround times within 
the Draft Condition.  This is to ensure that deadlines can be reasonably met by the Applicants and in 
particular takes into account the fact that Emirates’ head office is based in the UAE and operates on 
different Business Days to those defined in the Draft Condition.  
 
Clarification Sought 
 
Finally, the Applicants seek clarification from the Commission in relation to how clause 2.2(f) would 
operate in practice.  It provides: 
 

‘In a review in accordance with clause 2.2(a), the ACCC may not make a determination to 
vary the Conditions to increase the Capacity Growth Rate pursuant to clause 2.2(a) by more 
than the sum of quarterly changes in Australia’s Trend Chain Volume GDP, as published by 
the Australian Bureau of Statistics (ABS) in Catalogue No 5206.0, data series A2298668K 
from December 2013.’ 

 
We would be grateful if the Commission could please provide some worked examples. 
 
 
8 March 2013 
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APPLICATIONS FOR AUTHORISATION A91332-A91333 – CONSULTATION 
DRAFT CONDITION – 1 8 MARCH 2013 

Objective 

The objective of these conditions is to require the Applicants to maintain at least their pre-
Alliance aggregated capacity on all four Trans-Tasman overlapping routes (Relevant Routes), 
subject to adjustments for capacity growth (limited to change in real GDP) when specified 
threshold load factors and route profitability thresholds are exceeded and to variations in 
exceptional circumstances, or where there is a material change in market conditions or 
financial performance.  

1. MINIMUM SEAT CAPACITY CONDITIONS 
 

The Applicants must make available in respect of each Scheduling Season during the Term 
not less than 100% of the applicable Scheduling Season Seat Capacity.  For the avoidance of 
doubt, the above obligation requires the Applicants to make the specified capacity available 
in aggregate across all Relevant Routes.  There is no minimum capacity requirement in 
relation to a particular Relevant Route. 
 
2. REPORTING OBLIGATIONS, ADJUSTMENTS FOR CONFIRMED FIGURES 

AND ROUTE LOAD FACTORS 
 

2.1 Scheduling Season Base Year Seat Capacity for NW Season  
 

(a) On or before 30 June 2013, the Applicants must provide the ACCC with confirmed 
Scheduling Season Base Year Seat Capacity for NW Season figures, from BITRE, for 
those figures in Schedule A to these Conditions which are identified as being 
provisional.  
 

(b) The ACCC may undertake any consultation it considers necessary in relation to the 
confirmed figures. 
 

(c) After considering the information provided by the Applicants in accordance with 
clause 2.1(a), the outcome of any consultation undertaken in accordance with clause 
2.1(b), and any other information the ACCC considers relevant, the ACCC may vary 
the provisional figures in Schedule A to these Conditions. 
 

(d) The ACCC will give notice in writing to the Applicants of its decision whether to 
vary the provisional figures in Schedule A to these Conditions in accordance with 
clause 2.1(c) above.  
 

(e) Any such variation will come into effect from the next Scheduling Season after the 
date of the ACCC decision or such other date as determined by the ACCC, and the 
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figures in Schedule A so varied will apply for the remainder of the Term, unless 
subject to further adjustment pursuant to clause 2.3 or varied in accordance with 
clause 3. 
 

(f) If the ACCC determines not to vary the provisional figures in Schedule A in 
accordance with this clause 2.1, the provisional figures will be taken as confirmed and 
will apply for the remainder of the Term, unless subject to further adjustment pursuant 
to clause 2.3 or varied in accordance with clause 3. 

 
2.22.1 Route Load Factors:  reporting requirements 

(a) Regular reporting: Within three months of the end of each Scheduling Season during 
the Term, the Applicants must provide the following information to the ACCC: 

(1) for each calendar month of the previous Scheduling Season: 
i. Total Relevant Routes Load Factor; and 

ii. Route Load Factor in relation to each Relevant Route; 
iii. The total number of seats flown by the applicants on each Relevant 

Route; 
iv. The total number of seats flown by all airlines operating on each 

Relevant Route (BITRE data); 
v. The total number of passengers (including both uplift/discharge 

passengers and transit passengers) flown by the Applicants on each 
Relevant Route; and 

vi. the total number of passengers (including both uplift/discharge 
passengers and transit passengers) flown by all airlines on each 
Relevant Route (based on BITRE data); and 

vii. the Route Profitability for each Applicant for each Relevant Route. 
 

(b) Additional reporting: In addition to the reporting requirements in clause 2.21(a), if, at 
the end of any each month during the Term (in each instance, the Assessment Date),  

(1)  the Total Relevant Routes Load Factor exceeds 85 [80-85]1%; or 
(2) any Route Load Factor exceeds 90 [85-90]1%; 

the Applicants must provide to the ACCC by no later than three months from the 
Assessment Date the information set out in clause 2.21(a)(1)(i)-(vi) above for the 12 
month period prior to the Assessment Date. 

2.32.2 ACCC adjustments of Capacity Growth Rates   
 

(a) If, for any 12 month period, on a rolling basis: 

                                                            

1 Indicative range for the purposes of consultation with interested parties 
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(1)  the Total Relevant Routes Load Factor exceeds 85[80-85]1% while delivering 
a positive Route Profitability for each Applicant over the relevant 12 month 
period; or 

 
(2) any Route Load Factor exceeds 90[85-90]1% while delivering a positive Route 

Profitability for each Applicant over the relevant 12 month period; 

the ACCC may review the Capacity Growth Rates and,  may , in its absolute 
discretion, vary the Conditions by increasing the Capacity Growth Rate applicable to 
any future Scheduling Season, subject to clause 2.23(c) below. 

(b) The ACCC will conduct a review and make a determination pursuant to clause 2.23(a) 
not more than once in each Scheduling Season.   
 

(c) When conducting a review, the ACCC must consult with the Applicants and allow the 
Applicants an opportunity to make  submissions within a specified reasonable period.  
Subject to reasonable confidentiality claims, the The ACCC may publish or otherwise 
make publicly available the Applicants’ submissions in relation to a review under this 
clause 2.23. 
 

(d) When conducting a review, the ACCC may undertake any further consultation as it 
considers necessary, including inviting submissions within a specified period from the 
Applicants and interested parties.  
 

(e) Without limiting the matters the ACCC may take into account for the purposes of 
determining whether to vary these Conditions pursuant to clause 2.23(a), the ACCC 
may must have regard to the following matters:  
 

(1)  current market conditions on Trans-Tasman Routes;  
(2) airlines’ current and planned future capacity growth on the Relevant Routes; 

and  
(3) available forecasts of passenger demand on Trans-Tasman Routes; 
(4) the size and type of aircraft operated by the Applicants; and 
(3)(5) regulatory constraints on either of the Applicants’ ability to operate the 

Relevant Routes.. 
 

(f) In a review in accordance with clause 2.23(a), the ACCC may not make a 
determination to vary the Conditions to increase the Capacity Growth Rate pursuant to 
clause 2.23(a) by more than the sum of quarterly changes in Australia’s Trend Chain 
Volume GDP, as published by the Australian Bureau of Statistics (ABS) in Catalogue 
No 5206.0, data series A2298668K from December 2013. 
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(g) The ACCC, having had regard to submissions received from the Applicants and any 
other interested parties and any other information the ACCC considers relevant, will 
advise the Applicants in writing of its decision and reasons for its decision, following 
its review, of whether to vary the Conditions by increasing the Capacity Growth Rate 
in accordance with clause 2.23(a).  
 

(h) Any such variation will come into effect, and the Applicants will give effect to any 
such variation, from the next Scheduling Season after the date of the ACCC decision 
or other such date as determined by the ACCC. 
 

(i) The reporting requirements in clauses 2.2(a) and 2.2(b) continue irrespective of 
whether the ACCC is conducting a review under this clause 2.3. 

 
3. EXEMPTION FROM THE CONDITIONS 

 
(a) The Applicants will be exempted from compliance with the Conditions upon the 

occurrence of any Force Majeure Event, for the duration of the Force Majeure Event. 
 

(b) The Applicants must notify the ACCC in writing as soon as possible and in any event 
within 15 Business Days of the occurrence of the Force Majeure Event, indicating that 
the Applicants are unable to comply with the Conditions.  
 

(c) For the avoidance of doubt, the Applicants are exempted from compliance with the 
Conditions from the date of the occurrence of the Force Majeure Event, as specified in 
the notice given under clause 3(b).  
 

(d) If the Force Majeure Event persists for more than 20 Business Days, the Applicants are 
deemed to have applied for a variation of the Conditions under clause 4.  
 

(e) Where an application for a variation of Conditions is deemed to have occurred under 
clause 3(d), the Applicants will continue to be exempted under this clause 3 until:  
 

(1) the ACCC makes a decision in accordance with clause 4 (at which point the 
varied Conditions will apply); or  

(2) until the Force Majeure Event ceases (at which point the Conditions will re-
apply);  

 
whichever occurs first. 
 

(f) In addition to the foregoing paragraphs of this clause 3 and as an overriding 
exemption, any divergence of up to 2.5% of the Scheduling Season Seat Capacity shall 
be classified as de minimis and the Applicants shall be deemed to have complied with 
these Conditions in such circumstances. 
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3.4.APPLICATIONS TO VARY THE CONDITIONS 
 

(a) The Applicants may apply in writing to the ACCC for a variation to the Conditions, in 
the following circumstances: 

 
(i) Exceptional Circumstances; 
(ii) Material Change in Market Conditions; or 
(iii)Material Adverse Financial Performance. 

 
(b) Any application by the Applicants to the ACCC for a variation to the Conditions must 

state the nature of the variation sought and the circumstances claimed by the 
Applicants and must be accompanied by evidence supporting the application.  . 
 

(c) The ACCC will consult with the Applicants in relation to the application for variation 
to the Conditions and allow the Applicants an opportunity to make submissions 
within a specified period.  
 

(d) The ACCC may request from the Applicants any additional information required by 
the ACCC to assess the application for a variation of the Conditions.   
 

(e) The ACCC may undertake any further consultation as it considers necessary to 
consider any such request for a variation to the Conditions, including inviting 
submissions from interested parties. 
 

(f) In undertaking an assessment of an application to vary the Conditions, the ACCC may 
publish or otherwise make publicly available the Applicants’ submissions in support 
of their request for variation and to any submissions made by the interested parties. 

 
(g) Without limiting the matters to which the ACCC may have regard for the purpose of 

determining whether a material change in market conditions has occurred and/or 
whether to vary the Conditions, the ACCC must have regard to any entry or 
expansion by airlines other than the Applicants on any Relevant Route, any 
commencement of services by the Applicants on any Trans-Tasman Route that neither 
of the Applicants serviced at the commencement of the Term, and the commencement 
of services by Emirates from Dubai to New Zealand which bypass Australia. 
 

(h) After considering an application to vary the Conditions and any submissions received 
in respect of such an application, the ACCC may, in its absolute discretion, determine 
to vary the Conditions or dismiss the application for variation.  
 



 

6 

 

(i) The ACCC may vary the requirement to comply with the Conditions either 
permanently or on a temporary basis and any variation may be expressed as subject to 
any conditions as the ACCC sees fit. 

 
(j) The ACCC will advise the Applicants in writing of its decision, and reasons for its 

decision, in respect of an application for variation made under clause 34(a).  
 

(k) If the ACCC determines to vary the Conditions, the variation will be effective from 
the date determined by the ACCC. 
 

4.5.AUDIT OF COMPLIANCE   
 

4.15.1 Obligation to Appoint an Independent Auditor 

(a) The Applicants must appoint and maintain an independent auditor to report to the 
ACCC with respect to the compliance by the Applicants with these Conditions. 

4.25.2 Proposed Auditor 

(a) By 30 April 2013, the Applicants must identify a prospective independent auditor 
(Proposed Auditor) and provide the ACCC written notice of the identity and contact 
details of the Proposed Auditor.  

(b) The written notice referred to in clause 45.2(a) is to include such information or 
documents as the ACCC requires to assess whether to object to the appointment of the 
Proposed Auditor, including a copy of the proposed terms of engagement. 

(c) The Proposed Auditor must be a person who has the relevant skills necessary to carry 
out the functions of the Auditor and is independent of the Applicants and their Related 
Bodies Corporate, as if the auditor has been appointed in accordance with the auditor 
independence requirements set out in Division 3, 4 and 5 of Part 2M.4 of the 
Corporations Act 2001 (Cth).  

(d) Without limitation, an Auditor is not independent if he or she: 

 (i) is a current employee or officer of either or both of the Applicants; 

 (ii) is a person who has been an employee or officer of either or both of the 
Applicants in the past three years; 

 (iii) is a person who, in the opinion of the ACCC, holds a material interest in either 
or both of the Applicants; or 

 (iv) is a professional adviser of either or both of the Applicants, whether current or 
in the past three years; 

 (v) is a person who has a contractual relationship, or is an employee or contractor 
of a firm or company that has a contractual relationship with either or both of the 
Applicants, but for the terms of any Auditor agreement with the Applicants; 

 (vi) is a supplier, or a person who is an employee or contractor of a firm or 
company that is a supplier of either or both of the Applicants;  
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 (vii) a material customer of, or a person who is an employee or contractor of a firm 
or company that is a material customer of, either or both of the Applicants; or 

 (viiiiv) has, or has had, any other relationship with either or both of the Applicants 
which, in the opinion of the ACCC, is likely to affect the ability of that person to act 
independently. 

 
4.35.3 Appointment of Auditor 

(a) If, within five Business Days of receipt by the ACCC of the written notice referred to 
in clause 45.2(a), or such further period as is required by the ACCC and notified to 
the Applicants: 

 (i) the ACCC does not object to the Proposed Auditor, the Applicants must 
appoint the Proposed Auditor as the Auditor as soon as practicable (but in any event 
within five business days) on terms approved in writing by the ACCC and consistent 
with the performance by the Auditor of his or her functions under these Conditions 
and forward to the ACCC a copy of the executed terms of appointment of the Auditor 
within one Business Day of its execution; or 

 (ii) the ACCC does object to a Proposed Auditor, the Applicants will appoint a 
person identified by the ACCC at its absolute discretion as the Auditor on terms 
approved by the ACCC and consistent with the performance by the Auditor of his or 
her functions under these Conditions and forward to the ACCC a copy of the executed 
terms of appointment of the Auditor within one two Business Days of its execution. 

4.45.4 Obligations relating to the Auditor 

(a) The Applicants must procure that the terms of appointment of the Auditor include 
obligations on the Auditor to: 

 (i) continue to satisfy the independence criteria in clause 45.2(d) for the period of 
his or her appointment; 

 (ii) provide any information or documents requested by the ACCC about the 
Applicant’s compliance with these Conditions directly to the ACCC; 

 (iii) report or otherwise inform the ACCC directly of any issues that arise in the 
performance of his or her functions as Auditor or in relation to any matter that arises 
in connection with these Conditions; and 

 (iv) follow any direction given to him or her by the ACCC in relation to the 
performance of his or her functions as Auditor under these Conditions. 

4.55.5 Compliance Audit 

(a) The Applicants must within 25 Business Days of the end of a Scheduling Season, 
provide to the ACCC a written audit report as set out in clause 45.5(b) from the 
Auditor in relation to the Applicant’s compliance with its obligations under clause 1. 

(b) The Auditor is to prepare a detailed report (Auditor's Report) on: 

 (i) the Applicant’s compliance with these Conditions; 

 (ii) the reasons for the conclusions reached in the Auditor’s Report; 

 (iii) any qualifications made by the Auditor in forming his or her views; and 
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 (iv)  any recommendations by the Auditor to improve the integrity of the auditing 
process and any reasonable recommendations to improve the Applicants’ operations, 
processes or reporting systems in relation to compliance with these Conditions. 

(c) As part of the Auditor’s Report, the Auditor must provide the ACCC with a 
declaration of independence as if the auditor is required to do so in accordance with 
section 307C of the Corporations Act 2001 (Cth). 

(d) The Auditor must provide the Applicants with a draft Auditor’s Report at least 10 
Business Days prior to it being provided to the ACCC, for the purpose of the 
Applicants having the opportunity to correct any errors.  The Auditor retains full 
discretion as to whether to accept or reject any corrections made by the Applicants. 

(e) The Applicants must implement any recommendations of the Auditor made pursuant 
to clause 45.5(b)(iv), and notify the ACCC of the implementation of the 
recommendations, within 10 Business Days of receiving the Auditor's Report or 
within a period agreed with the ACCC. 

(f)d) The Applicants must: 

 (i) comply with any reasonable direction of the ACCC in relation to the matters 
arising from any the Auditor’s Report of the Auditor, within 1510 Business Days of 
being so directed to do so (or such longer period as is agreed with the ACCC); 

 (ii) direct its personnel, including directors, managers, officers, employees and 
agents to act in accordance with the obligations set out in these Conditions and ensure 
that such personnel are aware of the Auditor and its role; and 

 (iii) ensure that the Auditor will provide information and documents reasonably 
requested by the ACCC directly to the ACCC. 

(g)e) The Applicants must maintain and fund the Auditor and must indemnify the Auditor 
for reasonable expenses and any loss, claim or damage arising from the proper 
performance by the Auditor of functions required to be performed by the Auditor 
under these Conditions.  

4.65.6 Resignation or termination of appointment of the Auditor 

(a) The Applicants must immediately notify the ACCC in writing in the event that an 
Auditor resigns or otherwise stops acting as an Auditor before the termination of this 
Authorisation. 

(b) The ACCC may approve any proposal by, or alternatively may direct, the Applicants 
to terminate the appointment of an Auditor if in the ACCC’s view the Auditor acts 
inconsistently with the provisions of these Conditions or the terms of his or her 
appointment. 

(c) If either clause 54.6(a) or 54.6(b) applies, the ACCC may nominate an alternative 
auditor to be the Auditor. 

(d) The Applicants must, within five Business Days of the ACCC nominating an 
alternative Auditor: 
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 (i) appoint the alternative Auditor nominated by the ACCC on terms approved by 
the ACCC and consistent with the performance by the Auditor of his or her functions 
under these Conditions; and 

 (ii) forward to the ACCC a copy of the executed terms of appointment within one 
two Business Days. 

5.6.INFORMATION 

(a) The Applicants must respond as soon as practicable to any reasonable queries or 
requests for information or documents made by the ACCC pursuant to or in relation to 
these Conditions. 

(b) The Subject to clause 6(a), the ACCC may require the Applicants to: 

 (i) furnish information, documents and materials to the ACCC in the time and in 
the form requested by the ACCC; 

 (ii) produce information, documents and materials to the ACCC within the 
Applicants’ custody, power or control in the time and in the form requested by the 
ACCC; and/or 

 (iii) direct its personnel, including its directors, contractors, managers, officers, 
employees and agents, to attend the ACCC at a reasonable time and place appointed 
by the ACCC to answer any questions the ACCC (including its Commissioners, its 
staff or its agents) may have. 

(c) Subject to clause 6(d), iInformation furnished, documents and material produced or 
information given in response to any request or direction from the ACCC under these 
Conditions may be used by the ACCC for any purpose consistent with the exercise of 
its statutory duties and functions. 

(d) The ACCC will maintain the confidential nature of the Applicants’ Confidential 
Information and will not disclose any such Confidential Information to third parties. 

(e)  Nothing in these Conditions requires the provision of information or documents in 
respect of which either of the Applicants claim legal professional or other privilege.  

6.7. DEFINITIONS AND INTERPRETATION 
 
ACCC: means the Australian Competition and Consumer Commission. 

Alliance: means the alliance between the Applicants pursuant to the Master Coordination 
Agreement dated 6 September 2012 which is the subject of the Authorisation. 

Applicants: means Qantas Airways Limited and Emirates, and their Related Bodies 
Corporate (including JetConnect Limited and Jetstar Airways Pty Ltd).   

Assessment Date:  has the meaning given in clause 2.2(b). 

Authorisation: means the determination by the ACCC regarding applications for 
authorisation A91332 and A91333. 
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Auditor: means the independent auditor appointed in accordance with clause 45. 

Base Year: means the period from 1 April 2012 to 31 March 2013. 

BITRE: means the Bureau of Infrastructure, Transport, and Regional Economics. 

Business Day means a day that is not a Saturday, Sunday, or public holiday in the 
Australian Capital Territory or New South Wales. 

Capacity Growth Rate means: 

(a) in relation to each Scheduling Season commencing in 2013 - 0% per Scheduling 
Season;: 

(b) in relation to each Scheduling Season commencing thereafter - 0% per Scheduling 
Season unless adjusted in accordance with clauses 2.2 or 34. 

Conditions: mean these conditions (including Schedule A) subject to which the 
Authorisation is granted. 

Confidential Information: means all information of a confidential nature relating to the 
Applicants that is disclosed, communicated or delivered by them to the ACCC under 
these Conditions, including but not limited to the Auditor’s Report referred to in clause 
5.5(b). 

Exceptional Circumstances: include: 

(a) force majeure events, including natural disasters, national emergency, insurrection, 
riot, war, pandemic; or 
events or factors outside of the control of the Applicants such that the Applicants 
cannot or on reasonable grounds anticipate that they cannot practically comply with 
the Conditions or which have or are reasonably anticipated to have a material adverse 
impact on the demand for travel on the Applicants’ services or the Applicants’ service 
operating costs on the Relevant Routes or affecting operations on the Relevant 
Routes. 

Force Majeure Event: includes natural disasters, national emergency, industrial 
disputes, insurrection, riot, war, pandemic, or aircraft grounding required by regulators. 

Material Adverse Financial Performance: means an actual decline in profit 
performance (whether the result is a profit or a loss) for the one or both of the Applicants 
which the ACCC agrees in writing is material on:  

(a) a Relevant Route;  
(b) more than one Relevant Route; or  
(c) all Trans-Tasman Routes; 

when compared to the financial performance of each of or both of (as applicable) the 
Applicants in the Base Year. 
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Material Change in Market Conditions: means a change to the market conditions 
which the ACCC agrees in writing to be material on: 

(a) a Relevant Route;  
(b) more than one Relevant Route; or 
(c) all Trans-Tasman Routes. 

NS Season means the northern summer season from 1 April to 31 October. 

NW Season means the northern winter season from 1 November to 31 March. 

Related Body Corporate: has the meaning given in section 4A of the Competition and 
Consumer Act 2010 (Cth). 

Relevant Route: means each of the following city pairs: 

(a) Sydney-Auckland; 
(b) Melbourne-Auckland; 
(c) Brisbane-Auckland;  
(d) Sydney-Christchurch.  

 
Route Load Factor: means the total number of passengers flown in a 12 month period 
by all airlines operating on a Relevant Route (including both uplift/discharge passengers 
and transit passengers) divided by the total number of seats flown in the same 12 month 
period by all airlines on that Relevant Route, to be expressed as a percentage.  

Route Profitability: means the profit (or loss) on the Relevant Route (which may be 
represented in terms of a net margin ie net route profit expressed as a percentage of total 
route revenue) determined in accordance with the relevant Applicant’s usual 
management accounting methodology (ie the same methodology it uses for determining 
route profitability on all other routes).   This Route Profitability shall be treated by the 
ACCC as the Applicants’ commercially confidential information and shall not be 
released to third parties.  

Scheduling Season: means either the NS Season or the NW Season.  

Scheduling Season Base Year Seat Capacity: means the Applicants’ combined total 
number of seats scheduled to be flown on all Relevant Routes in, as applicable, the NS 
Season or the NW Season in the Base Year as set out in Schedule A to the Conditions 
(adjusted for any Capacity Growth Rate determined by the ACCC pursuant to clause 
2.2(c) in previous Scheduling Seasons and for any adjustments by the ACCC pursuant to 
clause 2.1(c)). 

Scheduling Season Seat Capacity: means the Applicants’ combined total number of 
seats scheduled to be flown on all Relevant Routes in a particular Scheduling Season, 
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calculated by reference to the applicable Scheduling Season Base Year Seat Capacity and 
any applicable Capacity Growth Rate. 

Term: means the term of the Authorisation. 

Total Relevant Routes Load Factor: means the total number of passengers flown in a 
12 month period by all airlines operating on all Relevant Routes (including both 
uplift/discharge passengers and transit passengers) divided by the total number of seats 
flown in the same 12 month period by all airlines on all Relevant Routes , to be 
expressed as a percentage. 

Trans-Tasman Route: means any route between a particular Australian location and a 
particular New Zealand location. 

 
In the interpretation of these Conditions, the following apply unless the context otherwise 
requires: 

(a) headings are inserted for convenience only and do not affect the interpretation of these 
Conditions; 

(b) a reference in these Conditions to any company includes its Related Bodies 
Corporate; 

(c) a reference to a clause is a reference to a clause of these Conditions; 

(d) if the day on which any act, matter or thing is to be done under these Conditions is not 
a Business Day, the act, matter or thing must be done on the next Business Day; 

(e) a word which denotes the singular also denotes the plural and vice versa, 

(f) a reference to the words ‘include’ and ‘including’, and similar expressions is to be 
construed without limitation; and 

(g) a party includes its successors and permitted assigns.  
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SCHEDULE A – SCHEDULING SEASON BASE YEAR SEAT CAPACITY 

NB All figures subject to consultation with interested parties2 

The Scheduling Season Base Year Seat Capacity means the Applicants’ combined total 
number of scheduled seats flown aggregated across all Relevant Routes in either the NS 
Season or the NW Season in the Base Year as set out below. 
The preliminary figures provided for January – March in the NW Scheduling Season Seat 
Capacity are provisional figures as final (confirmed) figures are not available.  The NW 
Scheduling Season Seat Capacity figures may be varied in accordance with clause 2.1. 

Scheduling Season Base Year Seat Capacity for NS Season 2012:   

Sydney-Auckland    Seat Capacity for NS Season 2012 

Qantas      355,230357,840 

Jetstar      60,834 64,965 

Emirates     208,008209,292 

Total:      624,072 632,097 

Melbourne-Auckland   Seat Capacity for NS Season 2012 

Qantas      208,958214,704 

Jetstar      68,436 69,935 

Emirates     159,078 159,612 

Total:      436,472 444,251 

Brisbane-Auckland    Seat Capacity for NS Season 2012 

Qantas      138,643143,136 

Emirates     151,512 

Total:      290,155 294,648 

Sydney-Christchurch   Seat Capacity for NS Season 2012 

Qantas      71,67471,568 

Jetstar      62,58364,788 

Emirates     151,512 

Total:      285,769 287,868 

Scheduling Season Base Year Seat Capacity for NS Season:  1,636,4681,658,864 

                                                            

2 Note: This data includes all seats flown on the Relevant Route. It therefore includes seats occupied by 
uplift/discharge passengers, seats occupied by transit passengers and unoccupied seats. 
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Scheduling Season Base Year Seat Capacity for NW Season 2012  

Sydney-Auckland    Seat Capacity for NW Season 2012 

Qantas Nov-Dec (Confirmed) 105,299252,000 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Jetstar Nov-Dec (Confirmed) 19,63544,647 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Emirates Nov-Dec (Confirmed) 59,292 147,678 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Total: XXXXX444,325 

Melbourne-Auckland   Seat Capacity for NW Season 2012 

Qantas Nov-Dec (Confirmed) 61,824151,200 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Jetstar Nov-Dec (Confirmed) 23,17253,118 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Emirates Nov-Dec (Confirmed) 59,292 147,678 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Total: XXXXX351,996 

Brisbane-Auckland    Seat Capacity for NW Season 2012 

Qantas Nov-Dec (Confirmed) 44, 289100,800 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Emirates Nov-Dec (Confirmed) 43,188 106,908 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Total: XXXXX207,708 
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Sydney-Christchurch   Seat Capacity for NW Season 2012 

Qantas Nov-Dec (Confirmed) 21,15250,400 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Jetstar Nov-Dec (Confirmed) 18,95144,647 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Emirates Nov-Dec (Confirmed) 43,188 106,908 
Jan-Mar (Provisional) XXXX 
Total  XXXX 

Total: XXXXX201,955 

Scheduling Season Base Year Seat Capacity for NW Season:  XXXXX 
(Provisional)1,205,984 

Note: For the avoidance of doubt, the above figures include both inbound and outbound seat 
capacity on each Relevant Route.   

 

 


