
Our Ref: 49707 
Contact Officer: Shane Chisholm 
Contact Phone: (02) 6243 1036 

1 March 2013 

Dear Sir/Madam 

Applications for authorisation A91332-A91333 lodged by Qantas Airways Limited 
and Emirates – Consultation Draft Condition 

The Australian Competition and Consumer Commission (the ACCC) is currently 
conducting a consultation process on a Consultation Draft Condition in relation to the 
above mentioned applications for authorisation received from Qantas Airways Limited 
(Qantas) and Emirates on 7 September 2012 to coordinate their activities pursuant to 
a Master Coordination Agreement (the alliance). 

The purpose of this letter is to invite you, as a potentially interested party, to comment 
on the Consultation Draft Condition, a copy of which is attached. 

The ACCC’s draft determination 

The ACCC issued a draft determination in relation to these applications for 
authorisation on 20 December 2012. In the draft determination, the ACCC proposed to 
grant authorisation to the alliance, subject to a condition, for a term of five years. A 
copy of the draft determination is available on the ACCC’s website 
www.accc.gov.au/AuthorisationsRegister. 

In the draft determination, the ACCC stated on page 3 that: 

The ACCC is concerned that under the alliance, Qantas and Emirates will have the 
ability and incentive to unilaterally reduce or limit growth in capacity (in order to raise 
airfares) on the four routes between Australia and New Zealand where they both 
operate services. These are Sydney-Auckland, Melbourne-Auckland, Brisbane-
Auckland and Sydney-Christchurch. These routes accounted for around 65% of total 
trans-Tasman capacity in the year to 30 June 2012. 

The Competition and Consumer Act allows the ACCC to grant authorisation subject to 
conditions. In this case, the ACCC has decided to impose a condition to address the 
competition concerns identified on the routes between Australia and New Zealand. The 
objective of the condition is to restrict the ability of the alliance to reduce or limit growth 
in its capacity on the routes of concern. 

The Consultation Draft Condition 

The Consultation Draft Condition proposes to require the applicants to maintain at 
least their pre-alliance aggregated capacity on all four trans-Tasman overlapping 
routes (Sydney/Melbourne/Brisbane-Auckland and Sydney-Christchurch). It proposes 
to require the applicants to make such capacity available in aggregate across all the 
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Relevant Routes, without imposing a minimum capacity requirement in relation to any 
particular Relevant Route. 

Adjustments and variations to the requirements of the condition 

There is provision for this minimum capacity obligation to be increased after 2013.  In 
the event that average annual load factors on the four overlap routes exceed specified 
threshold levels (individually or in aggregate), the ACCC intends to conduct a review to 
consider the imposition of a growth factor, which would require the applicants to 
increase base level capacity by an amount determined at that time. The value of the 
threshold load factors that will trigger a review is one area where the ACCC invites 
interested parties to make their views known. The values set out in the Consultation 
Draft Condition are indicative of the values the ACCC is considering. 

The Consultation Draft Condition also proposes that variations may be made by the 
ACCC in cases where the ACCC is persuaded that exceptional circumstances have 
arisen, or where there is a material change in market conditions or financial 
performance. These provisions are designed to provide necessary flexibility to ensure 
that appropriate competition outcomes are achieved in the case of unforeseen 
circumstances, or to enable variations that are in the public interest. 

In relation to exceptional circumstances, the draft variation clause contains similar 
provisions to the Condition of Authorisations A91227-A91228 which relates to the 
alliance between Virgin Australia and Air New Zealand. The ACCC has varied this 
Condition on three occasions, resulting from the February 2011 Christchurch 
earthquake and the June 2011 Chilean Ash Cloud. The Consultation Draft Condition 
would enable similar outcomes if such events were to occur in the future.  

The Consultation Draft Condition is also designed to provide sufficient flexibility to 
facilitate pro-competitive outcomes or outcomes that are otherwise in the public 
interest. Such outcomes could include the introduction of new trans-Tasman services 
by the applicants or entry by a new carrier on the overlap trans-Tasman routes. 

Request for submissions 

The ACCC invites you to make a submission on terms of the Consultation Draft 
Condition. You may also forward this letter to any other party who may wish to make a 
submission to the ACCC regarding the Consultation Draft Condition. 

The ACCC will consider submission received by 4:00pm on 8 March 2013. Any 
submissions should be lodged at adjudication@accc.gov.au. 

The relevant statutory deadline for the ACCC to make a final determination regarding 
these applications for authorisation is 1 April 2013. Accordingly, any interested party 
wishing to make final submissions on any outstanding matter should do so by 4:00pm 
on 8 March 2013. 

Submissions, will be placed on the ACCC’s public register subject to any request for 
exclusion. Please see the ACCC’s Guidelines for excluding information from the public 
register. 
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This letter has been placed on the ACCC’s public register. If you wish to discuss any 
aspect of this matter, please do not hesitate to contact Shane Chisholm on 
(02) 6243 1036 or shane.chisholm@accc.gov.au. 

Yours sincerely 

 
Dr Richard Chadwick 
General Manager 
Adjudication Branch 
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