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THIRD LINE FORCING NOTIFICATION N96,71 LODGED BY THE PORT HEDLAND
PORT AUTHORITY

We retorto the teleconference you attended on 19 November 2012. We appreciate the

opportunity to submit our views on the third line forcing notification N96171, lodged by the
Port Hedland Port Authority (PHPA), and write to reiterate the views we expressed in the
teleconference.
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Fortes cue considers that the Port of Port Hedland (the Port) will be able to support more

than one harbour towage operator in the future. As such, we wish to retain our right to
explore the use of a second operator.

We are generally satisfied with the harbour towage services provided by BHP Billiton

Minerals Pty Ltd (BHP). However, it is difficult to comment on issues such as pricing and the
quality of the service when there is only one operator at the Port. Without testing the market,
it is impossible to say whether the current cost and quality of towage services at the Port is

reasonable. We would always welcome an approach that encourages competition at the Port

and oppose any proposal that would see the PHPA limit the grant of licences for towage
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services.

We do not unconditionally accept the following untested propositions put by the PHPA in the
Form G:
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(1) The notified conduct will result in improved safety and efficiency at the Port;
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(2) The grant of a licence of this kind is necessary in order for the PHPA to carry out its

statutory functions;

(3) The Port can only efficiently support one towage service provider;

(4) A new entrant would not be able to service the current level of demand at a lower

cost than BHP; and

(5) The introduction of a second towage operator in the market may lead to higher prices

charged for towage.

These statements are unsubstantiated, given that the market is untested. We refer to the

contrary submissions of SMIT Marine Australia Pty Ltd dated 24 October 2012, which

suggest that SMIT could offer a "cheaper and viable alternative to the current arrangements"

if there was a public tender for a licence to provide towage services at the Port.

As such, Fortes cue is supportive of the issuing of a non-exclusive licence to BHP, provided

that the Port does not impose any restriction on new entrants, and that the Port considers in

good faith any such application for a licence to provide towage services. If the ACCC

approves the notified conduct, we consider that it would be necessary for the ACCC to

review the notified conduct on a periodic basis, at least once every three to five years.

Yours fait ull

ANGELA STAVRIANOU I P TER

Legal Counsel I Special Counsel
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