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Pre-Decision Conference:  
Applications for authorisation A91332 - A91333   
lodged by Qantas Airways Limited and Emirates 

 
Friday, 1 February 2013 
 
Venue: Human Rights Commission meeting room, Level 3, 175 Pitt Street, Sydney  
 
Attendees: 
 
Australian Competition and Consumer Commission 
Jill Walker, Commissioner  
Rose Webb, Executive General Manager, Mergers and Adjudication Group  
Richard Fleming, Acting General Manager, Adjudication Branch  
Darrell Channing, Director, Adjudication Branch  
Shane Chisholm, Assistant Director, Adjudication Branch 
Tess Macrae, Senior Project Officer, Adjudication Branch  
Mark Basile, Project Officer, Adjudication Branch  
Wendy Peter, General Counsel  
Tanya Dunne, Deputy General Counsel  
Caroline Gill, Acting Principal Lawyer 
Kristen Hannah, General Manager, Strategic Communications Branch 
 
Qantas Airways Limited  
Brett Johnson, Senior Counsel 
Olivia Wirth, Group Executive – Government and Corporate Affairs 
Andrew Finch,   General Counsel 
Anna Pritchard, Head of Legal – Competition 
Euan Robertson 
Nicole Tyson  
Aldo Nicotra, Partner, Johnson, Winter and Slattery 
 
Emirates 
Andrew Parker, Senior Vice President Public, Industry, International & Environment Affairs 
Trent Mumford, Manager Public Affairs 
Lisa Williams, Legal Adviser   
Dave Poddar, Partner, Clifford Chance  
 
Transport Workers Union  
Tony Sheldon, National Secretary   
Linda Tucker, Head of Legal 
Matthew Rocks 
Lily Zhang  
Jemma McLeod 
Roberta Stewart  
Two Qantas employees who are members of the TWU  
 
Australian Licenced Aircraft Engineers Association 
Peter Somerville, General Manager 
Guy Maclean  
 
Senator Nick Xenophon, Senator for South Australia 
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Australian & International Pilots Association 
Dr Matthew Cumberworth, Economic and Financial Analyst 
 
Virgin International Pilots Association 
Edward Nell, Industrial Officer 
 
Virgin Australia  
Roxann Halliday, Legal Counsel 
Adam Rowe, Principal Advisor, Alliances, Network & Yield, Projects Strategy 
 
Air New Zealand  
Nicole Brewer, Manager Virgin Australia Alliance 
 
New Zealand Ministry of Transport – Te Manatū Waka 
Sonya van de Geer, Principal Adviser 
 
Media representatives 
Andrew Cleary, Australian Financial Review 
Peter Robinson, ABC 
Sarah Hawke, ABC 
Gareth Hutchens, Sydney Morning Herald/The Age 
Paul Kadak, Seven News 
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Conference commenced: 10.30am AEDST 
 
 
Commissioner Walker welcomed attendees, made some introductory remarks outlining the 
purpose of the conference and procedures to be followed at the conference, declared the 
pre-decision conference open, and invited the TWU, the first party to call the conference, to 
make an opening statement.1  

Prior to TWU making its opening statement, Senator Xenophon raised the following 
procedural concerns:  

• that only two hours had been allocated for the conference; 

• the basis on which the ACCC could not be questioned, as had been indicated by Dr 
Walker’s opening remarks;  

• that the conference was not recorded;  

• the ACCC’s authority to prohibit recordings of the conference; and 

• whether there were members of the press outside of the meeting room who had not 
pre-registered and were not allowed to attend the conference. 

Senator Xenophon requested a written copy of Commissioner Walker’s introductory 
remarks. 

Senator Xenophon also raised the issue of whether Commissioner Walker had a potential 
conflict of interest because of her role as Chairman of the International Air Services 
Commission.  

In response, Commissioner Walker made the following comments:  

• the pre-decision conference was not a public hearing, and the focus was on hearing 
from interested parties rather than the ACCC; 

• the ACCC procedure for the conference was not to allow members of the media who 
had not pre-registered to attend, however, in this instance she had exercised her 
discretion to allow one journalist who had not preregistered but had requested entry 
to the conference to attend ; and 

• Senator Xenophon’s request for a written copy of the introductory remarks was taken 
on notice.   

• In relation to the issue of a potential conflict, Commissioner Walker indicated that her 
role at the pre-determination conference was to chair the conference, that she was 
also one of six Commissioners involved in the draft determination and was also the 
Chairman of the Adjudication Committee which had considered the draft 
determination.   She indicated that no submissions had been received to date 
suggesting that there was any potential conflict as a result of her roles at the ACCC 

                                                 
1 A copy of Commissioner Walker’s introductory remarks may be obtained from the ACCC’s 
website: www.accc.gov.au/authorisationsregister. 
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and IASC, and invited Senator Xenophon to provide a written submission outlining 
why he considered there may be a potential conflict.   

 
Mr Tony Sheldon (National Secretary, Transport Workers Union (TWU)) raised the 
following matters: 

• the TWU had similar procedural concerns to Senator Xenophon; and also considered 
that there was insufficient time to provide further written submissions; 

• the TWU was concerned that the ACCC had granted interim authorisation without regard 
to the employment and economic issues; 

• the TWU was concerned about the public response by the Chairman of the ACCC that 
there is no need to look at Qantas financial accounts.  The TWU considered that the 
viability of Qantas was a fundamental issue and that by not examining Qantas’ financial 
accounts, the ACCC had failed to fulfil its responsibilities;   

• aspects of the Jetstar operation are being subsidised by Qantas and that in looking at 
protecting the interests of consumers, the question of whether Qantas is viable, including 
whether money is being shifted to Jetstar, is important;  

• the TWU considered the interim authorisation decision undermined the pre-decision 
conference; 

• the TWU had concerns in relation to considerations of the national interest;  national 
security, the national economic interest, and interest in employment;  

• the TWU considered the alliance is a bad deal for Qantas, competition, consumers and 
the national interest and that hundreds of jobs will be lost as a result of the arrangement; 

• for Qantas to be successful it has to grow its airline, therefore its financial viability is a 
critical question for the ACCC to examine; and  

• the TWU agreed with comments from Dr Cumberworth (of the Australian and 
International Pilots Association, outlined below) that the ACCC should undertake further 
analysis on the effect of the alliance on employment.   

Dr Linda Tucker (Head of Legal, Transport Workers Union) raised the following matters: 

• the TWU considered that the ACCC’s draft determination had not taken into account the 
long term effects of the alliance and that the ACCC had made several untested 
assumptions in reaching its conclusions; 

• the TWU had concerns about how the ACCC interprets its obligations, including the 
proper interpretation of public benefit. Dr Tucker submitted that the ACCC’s definition of 
public benefit had not taken into account the national interest;  

• the TWU questioned the evidentiary basis of the benefits and detriments findings in the 
draft determination, and submitted that the ACCC did not articulate how the balancing 
process was undertaken;  
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• the TWU considered that there was no support provided for the benefits claimed by the 
applicants; and that the benefits found by the ACCC in the draft determination were 
small; 

• the TWU questioned whether the ACCC had fully exercised its decision making powers, 
and whether the ACCC had found any benefits that did not exist in the counterfactual;  

• Qantas abandoning Adelaide, Brisbane and Perth is damaging to the Qantas brand and 
it was hard to see how this is providing greater options to consumers;  

• Qantas’ assessment of its international business is not made according to financial 
standards, and that the ACCC had not given enough consideration to the future of 
Qantas; 

• the ACCC had not researched the strategies of competitors;  

• in the draft determination, there was no evidence or undertakings from the applicants to 
support the claims in relation to crisis management response. Dr Tucker submitted given 
the importance of Qantas in international emergencies, there needs to be clear evidence 
about how the alliance would impact this role; 

• if the ACCC remained untroubled by the issues raised, and the final determination 
reflected the draft determination, there needed to be external review of the competition 
and consumer regime. 

Mr Peter Somerville (General Manager, Australian Licenced Aircraft Engineers Association) 
raised the following matters: 
 

• a copy of Commissioner Walker’s introductory remarks was requested, and Mr 
Somerville noted that the ALAEA was concerned about the limited duration of the 
pre-decision conference and that there was insufficient time to provide further written 
submissions; 

• the ALAEA represents engineers at Qantas, and that in the last few months 
hundreds, if not thousands, of jobs had disappeared. The ALAEA considered that if 
authorisation was granted then more jobs and skills would be lost; 

• the ALAEA considered that Qantas’ strategy of removing routes was unlikely to assist 
in Qantas growing its business;  

• that the applicants had overstated the benefits to consumers; 

• information about the type of revenue sharing that would occur under the alliance 
was requested, as well as a copy of the revenue sharing arrangement between 
Qantas and Emirates;  

• historically pooling arrangements between airlines lead to a lessening of competition, 
and previously the ACCC has rejected arrangements involving Qantas and revenue 
pooling; 

• the ACCC analysis of structural disadvantages looked only at average cost per 
employee and did not consider other labour productivity statistics such as employees 
per average seat kilometre or employees per aircraft;  



7 

 

• the ACCC had accepted the terminal decline of Qantas, and the ACCC had cited 
financial damage as a reason for granting interim authorisation;  

• the ACCC needed to undertake a forensic examination of Qantas’ accounts; 

• the use of the description ‘Qantas International’ does not appear in recent annual 
reports, however it did appear prior to 2005. Mr Somerville submitted that this change 
in reporting coincided with the launch of Jetstar 

• that there is cost shifting from Jetstar to Qantas International to the detriment of 
Qantas International;  

• clarification was sought about which related bodies corporate of Qantas would be 
covered by the authorisation; and 

• the implications of the applicants ticketing and marketing jointly were questioned. and 
also whether the ACCC has considered this in relation to Qantas’ subsidiaries which 
will be covered by the authorisation. 

Senator Xenophon raised the following matters: 
 

• He agreed with the comments of the TWU; 

• there is a fundamental inconsistency between paragraphs 202 and 203 of the draft 
determination and a letter dated 17 January 2013 from the Chairman of the ACCC to 
him which states that the ACCC considered it unlikely that Qantas would cease all 
international services and operate a virtual network in the medium term; 

• the draft determination made it clear that the building blocks of the decision accepted 
the assertions of Qantas about terminal decline;  

• the ACCC must take into account the concerns which have been raised by interested 
parties, noting section 90(2) of the Competition and Consumer Act – ‘the 
Commission shall take into account any submissions in relation to the application 
made to it by the applicant, by the Commonwealth, by a State or by any other 
person’;  

• the ACCC should disclose the types of information and documents that the 
applicants had provided to substantiate their claim that they are in terminal decline;  

• Senator Xenophon’s initial Freedom of Information (FOI) request had been narrowed 
in response to ACCC’s indications that it would cover a large volume of documents, 
and he was still awaiting a response;  

• Senator Xenophon asked whether the ACCC had received any independent 
accounting advice or had engaged forensic accountants;  

• He also requested that the ACCC disclose the number of hours the ACCC spent 
assessing the authorisation applications;   

• He noted that the authorisation test was that the ACCC ‘must be satisfied’ and that 
this term carries a lot of weight and has a particular meaning in administrative law; 
and  
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• Senator Xenophon asked whether or how the ACCC took Qantas subsidiaries into 
account in its assessment. 

Mr Brett Johnson (Qantas Airways Limited) made the following comments: 
 

• the applicants have been subject to rigorous review and have provided the ACCC 
with a significant amount of detailed information; 

• Qantas welcomed the ACCC draft determination and the ACCC’s detailed and 
comprehensive analysis reached the correct conclusion;  

• Qantas was willing to provide a response to competition issues raised at the 
conference, but not other issues; 

• the proposed arrangement covers Qantas and its wholly or majority owned 
subsidiaries, of which there are over 300; and 

• Mr Johnson declined to comment on the applicants’ revenue sharing arrangement. 

 
Mr Andrew Parker (Emirates) supported Qantas’ opening statement and noted: 
 

• the two key points to the arrangement are that the alliance is a rational and logical 
response to the changing dynamics in the aviation industry, and the partnership is 
designed to enhance customer experience;  

• Emirates sees a number of benefits from the arrangement, as described in its 
supporting submission; and 

• Emirates wants to see a strong Qantas and for benefits to flow from the arrangement.  

 
Dr Matthew Cumberworth (Australian & International Pilots Association) (AIPA) raised the 
following matters: 
 

• the AIPA represents a large number of Qantas pilots;  

• the AIPA queried the definition of public benefit, its weighting and the application of 
the public benefit test in the draft determination;  

• given the ACCC’s definition of public benefit, an important issue for the ACCC to 
consider is stability of Qantas employment, now and in the future, and the multiplier 
effect for other industries and issues;  

• Qantas employees are key stakeholders whose livelihood will be affected by the 
proposed arrangement; and 

• AIPA queries the ACCC’s analysis of the impact of the arrangement on employment 
and its investigation of the submissions received and asked on what basis the ACCC 
made its decision in this regard. Dr Cumberworth asked if the ACCC had modelled 
the effect the arrangement would have on employment.  
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Commissioner Walker provided the following responses to matters raised: 
 

• Senator Xenophon’s FOI request was being dealt with by the ACCC through a 
separate process; 

• the ACCC did not accept in the draft decision the applicants’ claims that there were 
no detriments from the arrangement; 

• page 29 of the draft determination did not accept that Qantas was in terminal decline 
and paragraphs 202 and 203 were not intended to deal with this issue, but instead 
assessed whether there would be an overall stimulation of employment and 
procurement for Australian businesses as part of the assessment of public benefits; 

• the ACCC wants to receive submissions from interested parties, including 
submissions relating to parts of the draft determination which may be  unclear, and 
the ACCC will take those submissions into account when reaching its final 
determination; 

• some information must be kept confidential, however the ACCC had sought to 
include sufficient information and explanation in the draft determination to explain the 
decision; 

• the ACCC had not considered it necessary to use forensic accountants in its 
assessment of public benefits and detriments, but will consider any further 
submissions received in relation to the claim that Qantas’ international operations are 
in “terminal decline”; 

• information about the hours spent assessing the applications was not available and, 
in any case, the conference is not the appropriate forum to talk about ACCC internal 
processes; 

• the ACCC has looked at all the overlap routes that are flown by Emirates and Qantas 
and Qantas’ majority owned subsidiaries that are relevant to the proposed alliance; 

• the ACCC could not comment on the revenue sharing arrangement, which was 
confidential; 

• the ACCC looked at the effect of the proposed alliance on employment and the 
economy as a whole. In doing so the ACCC applied a ‘with and without’ test based 
on the submissions received up to the date of the draft determination.  After 
considering the information before it, the ACCC considered that the alliance may 
have little or no impact on total employment or procurement from Australian 
businesses, and thus this issue did not affect the overall assessment of public 
benefits and detriments one way or another.  In response to a question, 
Commissioner Walker indicated that the ACCC had not modelled the employment 
effects. 

• parties may provide further submissions by 8 February on the employment issue, or 
any other issues, for consideration by the ACCC. Parties could seek an extension of 
time for these submissions if necessary; 

• the ACCC has taken into account all submissions received to date, and will continue 
to do so; 
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• Commissioner Walker outlined the statutory process in relation to the ACCC making 
a final determination following the pre-determination conference. 

Commissioner Walker noted that parties can provide further submissions to the ACCC by 
8 February 2013 and that the ACCC will take account of all relevant information in its final 
determination, which is expected to be released at the end of March 2013. Commissioner 
Walker noted that ACCC staff will prepare a summary of the day’s proceedings for the public 
register. 
 
Commissioner Walker then closed the conference. 
 
Conference closed: 12.00pm AEDST 


