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Draft Determination A91349 1 

Summary 

The ACCC proposes to grant authorisation for five years to the Australian 
Newsagents’ Federation Ltd to collectively bargain on behalf of current and 
future members located in South Australia with Tatts Lotteries SA Pty Ltd in 
relation to the terms and conditions of the lottery distribution agent agreements, 
including: commissions, fees, terms of supply, rights of termination, and matters 
contained within the Agent Guide.  

Next steps 

The ACCC will seek further submissions in relation to this draft determination 
before making its final decision.  

The application for authorisation 

1. On 6 December 2012 Australian Newsagents’ Federation Ltd (ANF) lodged an 
application for authorisation (A91349) with the ACCC under sections 88(1A) and 
88(1) of the Competition and Consumer Act 2010 (Act).  

2. ANF seeks authorisation for five years to collectively bargain on behalf of its 
current and future members located in South Australia with Tatts Lotteries SA 
Pty Ltd (Tatts) in relation to the terms and conditions of the lottery distribution 
agent agreements, including: commissions, fees, terms of supply, rights of 
termination, and matters contained within the Agent Guide (the Collective 
Bargaining Conduct). 

3. The original application lodged with the ACCC on 6 December 2012 listed the 
target as SA Lotteries. On 17 December 2012 the ANF advised the ACCC that it 
wished to amend its application by listing Tatts as the target instead of SA 
Lotteries. This followed the appointment on 10 December 2012 of Tatts as 
private sector operator to manage SA Lotteries’ brands and products for the next 
40 years. 

4. Currently there are approximately 576 lottery agents of Tatts in South Australia. 
Approximately 192 of the 576 agents are newsagent businesses, and of the 192 
newsagents, 102 are also members of the ANF. The ANF seeks to represent the 
102 newsagents in respect of the current collective bargaining application (as 
well as future members of the ANF in South Australia or existing members of the 
ANF wishing to become agents of Tatts). 

Background 

5. On 6 October 2011 the ANF lodged collective bargaining notification CB001561 
to collectively bargain on behalf of 109 of its South Australian newsagent 
members with SA Lotteries in relation to the terms and conditions of the lottery 
distribution agent agreements, which included: commissions, fees, terms of 
supply and rights of termination under the agency agreement and amendments 
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 Please see the ACCC’s public register for collective bargaining notifications for further detail.  
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to matters contained within the Agent Guide. Statutory protection for the conduct 
was conferred for three years from 20 October 2011.  

6. The ANF now seeks to obtain authorisation to collectively bargain in respect of 
conduct identical (aside from the named target) to that notified in collective 
bargaining notification CB00156. Authorisation conferred in accordance with 
s88(10) of the Act provides flexibility for the ANF to collectively bargain not just 
on behalf of the 109 participating newsagents listed in the ANF’s 6 October 2011 
notification (CB00156), but also provides statutory protection for the ANF to 
collectively bargain on behalf of its current and future members in South 
Australia.  

Submissions received by the ACCC 

7. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process. 
Two submissions were received during the ACCC’s consultation process and 
the ANF responded to the submissions.  

8. SA Lotteries submits that it had no objection to the concept of the authorisation 
based on its understanding that it was no longer the named target, and had 
been replaced with Tatts. SA Lotteries also clarified a number of statements 
contained in the authorisation application2. 

9. Tatts Group on behalf of Tatts submits3 that it does not object to the ANF 
application, but submits that the reference to the fees payable by an agent to 
Tatts should be removed as it includes the “Price of Entry”. The Price of Entry 
represents the price paid by a consumer to purchase a lottery ticket. The ANF 
submits that as agent commissions may be captured in the Price of Entry it 
should be a matter for collective negotiation. Tatts does not object to negotiation 
of agent commissions, but submits the Price of Entry should be excluded. The 
parties’ submissions on this point are further considered in paragraphs 20 to 23 
below.  

ACCC evaluation 

10. In its evaluation of the Collective Bargaining Conduct the ACCC has taken into 
account:   

a. that Tatts and SA Lotteries did not object to the authorisation; 

b. the ‘Price of Entry’ issue raised by Tatts’ submission and the ANF’s 
response during the ACCC’s consultation phase; 

c. the lack of response from other interested parties that were consulted by 
the ACCC;  

                                                
2
 See SA Lotteries’ submission on ACCC’s public register for further detail: 

http://www.accc.gov.au/content/index.phtml/itemId/1093189/fromItemId/278039.  
3
 For further detail see Tatts Group’s submission on ACCC’s public register: 

http://www.accc.gov.au/content/index.phtml/itemId/1093189/fromItemId/278039. 

http://www.accc.gov.au/content/index.phtml/itemId/1093189/fromItemId/278039
http://www.accc.gov.au/content/index.phtml/itemId/1093189/fromItemId/278039
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d. information available to the ACCC from consideration of previous 
relevant matters4;  

e. the likely future if authorisation is not granted.  In particular, the ACCC 
considers that, without authorisation, ANF members will continue to be 
individually offered and sign standard form contracts with Tatts. For 
those members who were able to collectively bargain under CB00156, 
that notification will continue to enable members who entered into 
arrangements with SA Lotteries to continue to give effect to those 
negotiated agreements. All new arrangements will need to be negotiated 
with Tatts. Absent authorisation the ACCC considers that these agents 
would otherwise be offered and would sign individual agreements with 
Tatts;  

f. the relevant areas of competition likely to be affected by the conduct, 
particularly competition to provide lottery distribution services within 
South Australia to Tatts and competition to supply lottery products to 
South Australian consumers;  

g. the five year authorisation period requested; 

h. that there is a degree of competitive constraint provided by 90 
newsagent businesses in South Australia who will not participate in the 
Collective Bargaining Conduct as well as 384 further licensed lottery 
agents in the state5. Given these 384 lottery agents are not newsagents 
they are unlikely to become members of the ANF and continue in the 
supply of lottery products to consumers in South Australia. Further, Tatts 
can legally distribute lottery products through these alternative channels 
that include kiosks, supermarkets, delicatessens, chemists, licensed 
venues and TABs; and 

i. that no collective boycott activity is proposed and participation in the 
Collective Bargaining Conduct is voluntary. 

11. The ACCC’s evaluation of the proposed conduct is in accordance with the 
relevant net public benefit tests6 contained in the Act. In broad terms, under the 
relevant tests the ACCC shall not grant authorisation unless it is satisfied that 
the likely benefit to the public would outweigh the detriment to the public 
constituted by any lessening of competition that would be likely to result.  

12. Likely public benefits and public detriments associated with the proposed 
Collective Bargaining Conduct are detailed below. 

                                                
4
 Such as Lottery Agents’ Association of Tasmania Inc – Authorisation – A91309; Newsagents 

Association of NSW and ACT – Authorisation – A91269; Australian Newsagents’ Federation Ltd 
– Collective Bargaining Notification – CB00156; Lottery Agents’ Association of Victoria Inc – 
Authorisation – A91126; Lottery Agents Queensland Ltd – Revocation and Substitution - 
A91101. 
5
 There are a total of 576 lottery agents in South Australia 

6
  Subsections 90(6), 90(7), 90(5A) and 90(5B). The relevant tests are set out in Attachment A. 
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Public benefits 

13. In general, competition can be relied upon to deliver the most efficient market 
arrangements. However, in circumstances where there are market failures (for 
example, high transaction and bargaining costs, market power or information 
asymmetries) regulation and/or restrictions on competition (such as collective 
bargaining arrangements) may be required to deliver efficient outcomes.  

14. The ANF submits that the Collective Bargaining Conduct is likely to result in a 
number of public benefits including: 

a. Increased input into contracts: Absent the Collective Bargaining Conduct, 
the ANF submits that the use of standard form contracts and the likely 
prospect of individual negotiation represent barriers to input by 
newsagents into the terms and conditions of their lottery agent 
agreement. The ANF considers that collective bargaining presents a 
mechanism through which individual agents can provide greater input 
into their contracts, altering the bargaining power between the parties. 

b. Transaction cost savings: The ANF submits that transaction cost savings 
may be realised, particularly where individual distribution agents require 
professional or legal advice or other information. 

c. Greater certainty and capacity for small business representatives to 
negotiate: The ANF submits that the market is likely to be more informed 
as many of its members are small businesses and it can raise issues 
with them and can act on their behalf through collective negotiation. The 
ANF submits that this will lead to its members being better informed and 
a higher level of information exchange between the parties. 

15. The ACCC considers that a number of benefits relating to improved lottery agent 
input into terms and conditions; transaction cost savings; and better informed 
markets are likely as a result of the Collective Bargaining Conduct. These are 
developed further below. 

a. Improved lottery agent input into terms and conditions: The ACCC 
considers that the Collective Bargaining Conduct is likely to result in 
public benefits in the form of improved agent input into terms and 
conditions. The ACCC considers that collective bargaining can result in 
benefits to the public by improving each party’s capacity to provide input 
into contractual negotiations. This can provide a mechanism through 
which the negotiating parties can identify and achieve greater efficiencies 
in their businesses. For example, they may be able to make ‘better’ 
(better informed and more efficient) investment and production decisions, 
including on costs, price and quantity.  

b. Transaction cost savings: The ACCC considers there is likely to be some 
transaction cost savings realised, due to a single negotiation process 
rather than a series of individual negotiations. This may particularly be 
the case where individual lottery agents require professional or legal 
advice prior to entering into the contract to assist in their decision. 

c. Better informed markets: The ACCC considers that the ANF may already 
facilitate the flow of information in relation to its members and that the 



Draft Determination A91349 5 

Collective Bargaining Conduct may increase this facilitation of 
information flow to its members.  This may help to improve the 
transparency and availability of information about market conditions. 
Accordingly, the ACCC considers that the Collective Bargaining Conduct 
is likely to result in public benefits in the form of better informed markets. 

Public detriments 

16. Detriment may arise where collective bargaining arrangements result in an 
increased price to consumers or less choice or lower quality products available 
to consumers. Generally, the ACCC considers that collective bargaining 
arrangements have the potential to result in public detriment arising from 
reduced economic efficiencies through coordinated rather than competitive 
actions by individuals in a group. 

17. The ANF’s submissions regarding likely detriments and the ACCC’s conclusions 
are considered below, followed by Tatts’ submission in relation to the ‘Price of 
Entry’ aspect of proposed collective negotiations, the ANF’s submission in 
response and the ACCC’s proposed position on this point. 

18. The ANF submits that any public detriment arising from the Collective 
Bargaining Conduct is likely to be mitigated by a number of factors including: 

a. There is a low level of individual bargaining absent collective 
arrangements: The ANF submits that SA Lotteries (now Tatts) is in a 
strong bargaining position in respect of its distribution agents. The ANF 
considers newsagents to be price takers, having little or no influence 
over the commissions and handling fees that they are paid by Tatts. By 
comparison, the ANF submits that Tatts is a large, well-resourced 
business whose negotiations would be conducted with an understanding 
of both the importance of a lottery distribution agency in the business mix 
of a newsagent and of other available distribution channels. 

b. Participation is voluntary: The ANF notes that in the event agreement 
cannot be reached with Tatts, or if any party is not satisfied with the 
arrangement, they are free to individually negotiate contracts with Tatts if 
they, and Tatts, wish to do so. Additionally, Tatts is free to negotiate 
individually with lottery agents either in addition to, or instead of, 
collective negotiations. 

c. Coverage and composition of the collective bargaining group is limited: 
The ANF seeks to represent less than 20% of the total Tatts Lotteries SA 
distribution agents7. The ANF submits that whilst the size of the 
bargaining group remains significant, lottery distribution agents’ collective 
bargaining power will be constrained by the considerable countervailing 
power of Tatts. As Tatts operates an online lottery business selling 
electronic lottery products directly to consumers, the ANF submits that 
this provides Tatts with another layer of competitive advantage when 
dealing with distribution agents in negotiations. 

                                                
7
 There are approximately 576 lottery agents in South Australia, 102 of which are members of 

the ANF. 
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d. No collective boycott activity is proposed. 

e. There is limited retail competition between newsagents in their supply of 
lottery products to consumers: The ANF submits that because of the 
generic nature of lottery products and extensive regulations on price, 
display, advertising and other non-price terms, there is currently limited 
retail competition between the participants of the collective bargaining 
group in supplying these products. 

19. The ACCC considers that, broadly, the Collective Bargaining Conduct is likely to 
result in limited public detriment since: 

a. the level of individual negotiations between newsagents and Tatts is 
likely to be low in the absence of the Collective Bargaining Conduct; 

b. participation in the Collective Bargaining Conduct is voluntary for both 
members of the bargaining group and Tatts;  

c. competition between lottery agents to supply lottery products to 
consumers in South Australia is low due to the level of regulation and the 
standard form contracts under which lottery agents operate; 

d. the bargaining group represents a relatively small portion of the lottery 
agent network in South Australia; and 

e. the Collective Bargaining Conduct does not allow members of the 
collective bargaining group to engage in any collective boycott activity. 

Price of Entry 

20. Tatts submits that the price paid by customers to Tatts for lottery products (the 
“Price of Entry”) is a matter for Tatts, and is not an item for negotiation with 
retailers. Tatts further submits that this aspect of the terms and conditions of the 
agent agreements is not a matter that has been included in the scope of other 
authorisations previously granted by the ACCC. 

21. In response, the ANF submits8 that in some jurisdictions the Price of Entry is 
determined in accordance with legislative requirements and that in those 
jurisdictions legislative prescription removes the possibility of lottery agent 
collective bargaining authorisations in this respect. The ANF further submits that 
if the Price of Entry remains a matter for Tatts to determine (rather than 
legislative prescription), then it should remain the subject of collective 
bargaining. The ANF supports its submission on this issue by noting that the 
Price of Entry encompasses the commission received by the individual lottery 
agent and a range of other matters relevant to the business of lottery agents 
such as administration and accounting and the manner and terms of the remittal 
of the remaining amounts to Tatts. 

22. The ACCC understands that the Price of Entry reflects the price paid by 
customers for lottery products and is set by Tatts across South Australia for all 

                                                
8
 Please see the ANF’s submission on ACCC’s public register for further detail: 

http://www.accc.gov.au/content/index.phtml/itemId/1093189/fromItemId/278039.  
 

http://www.accc.gov.au/content/index.phtml/itemId/1093189/fromItemId/278039
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lottery agents. The ACCC considers that the Price of Entry should remain a 
decision for Tatts, rather than a subject for collective negotiation with the ANF.  

23. However, any agent’s commission component contained within the Price of 
Entry has a direct impact on the lotteries-based revenue of the agent’s business. 
As with a range of other terms and conditions, the ACCC considers that in 
relation to agent’s commissions, the ability to collectively negotiate on this term 
is likely to result in better informed markets and increased input into terms and 
conditions. Accordingly, at this stage the ACCC considers that any agent’s 
commission component (regardless of whether it is contained within or outside 
any definition of Price of Entry) can appropriately be negotiated collectively, 
should Tatts and the ANF wish. Accordingly, the ACCC proposes to exclude 
components of the Price of Entry (other than agent’s commission) from the 
scope of the authorised conduct. The ACCC welcomes further submissions on 
this point. 

Draft determination 

24. Subsection 90A(1) requires that before determining an application for 
authorisation the ACCC shall prepare a draft determination. For the reasons 
above, the ACCC is satisfied that the tests in sections 90(5A), 90(5B), 90(6) and 
90(7) of the Act are met9.  Accordingly, under sections 88(1A) and 88(1) of the 
Act, the ACCC proposes to grant authorisation A91349 for five years to enable 
ANF to Collectively Bargain with Tatts over the terms and conditions as defined 
in paragraph 2 of this draft determination. 

25. Under section 88(10) of the Act, the ACCC proposes to extend the authorisation 
to future members of ANF in South Australia. 

26. The proposed authorisation does not extend to Price of Entry, other than any 
agent commission, payable by the agent to Tatts. It also does not extend to the 
ANF or its members engaging in boycott activity. 

27. The ACCC will now seek further submissions in relation to this draft 
determination before making its final decision. 

                                                
9
 See Attachment A. 
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Attachment A - Summary of relevant statutory tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely to 
result, or in the case of subsection 90(5B) has resulted or is likely to result, 
in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the detriment 
to the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of subsection 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of subsection 90(6) would result, or be likely to result, or in the case of 
subsection 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

 that benefit, in the case of subsection 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of subsection 90(7) has 
resulted or is likely to result from giving effect to the provision. 

 


