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8 February 2013 
 
 

Dr Richard Chadwick 
General Manager 
Adjudication Branch 
Enforcement and Compliance Division 
Australian Competition & Consumer Commission 
23 Marcus Clarke Street  
CANBERRA, ACT 2601 
 
By email: adjudication@accc.gov.au 

 
 
 
Dear Dr Chadwick, 
 

ACCC Draft Determination on Applications for Authorisation A91332 and A91333 – 
Qantas/Emirates Master Coordination Agreement 

 
The Transport Workers’ Union of Australia (TWU) welcomes the opportunity to make a 
further submission following the ACCC’s release of its draft determination on the 
Qantas/Emirates Master Coordination Agreement.   
 
The TWU proudly represents tens of thousands of workers in the aviation industry, including 
several thousand workers employed by the Qantas/Jetstar group of companies.  TWU 
members have a strong record of standing up for the safety and security of Australia’s 
aviation industry and the travelling public. 
 
Further to our submissions on 21/09/12 and 01/10/12 the TWU remains concerned that the 
ACCC has neglected its duty as a decision maker in this matter and shown little interest in 
the long-term effects on competition in the aviation industry, particularly the impact of the 
proposed conduct on Australian jobs.   The ACCC has made untested assumptions in 
concluding that the Qantas/Emirates alliance will be of benefit to consumers and tourism 
and Australia’s broader economic and security interests.  

 
The ACCC’s narrow interpretation of its role in this matter has led to a passive approach 
whereby the applicants’ submissions have not been interrogated, with no evidence that the 
objections of other parties have been properly considered and acted upon.  
 
It is appalling that the ACCC feels there is no requirement to go beyond what the applicants 
have submitted. 

 
We submit the ACCC needs to be proactive in its determination of the relevant issues to be 
investigated and deliberated on to properly respond to this application and its 
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consequences for the existing and future opportunities for Australian workers and the 
broader economy.  

 
We believe the ACCC must revisit: 

• what is has stated it did not have to give weight to – the submissions of Qantas 
concerning its ‘terminal decline’; 

• how it has dealt with the matters it states it did give weight to. 
 

We are particularly troubled by the response of the Commissioner at the pre-decision 
conference of 1 February  (‘the conference’) to questions from both Matthew Cumberworth 
of the Australian and International Pilots Association (AIPA), and TWU National Secretary 
Tony Sheldon, concerning the extent to which the ACCC considered the impact of the 
proposed conduct on the employment of pilots, flight attendants, engineers and ground 
crew as well as the veracity of the weight in its considerations of public benefit or detriment.  

 
It is unacceptable that the ACCC preemptively chose not to properly investigate the benefit 
or detriment to Australian jobs of the conduct, simply because it may end up with a non-
definitive view.  Had it been given proper consideration, a view may well have been formed 
and one that could materially impact the balance of public benefit and detriment.   

 
We question the evidentiary basis for both the findings in relation to potential competitive 
detriment and the findings in relation to public benefit and therefore the basis for the 
important balancing exercise required in making this decision. We consider the decision is 
flawed in its arbitrary treatment of this balancing exercise and its narrow and minimalist 
interpretation of public benefit. 

 
The ACCC, in undertaking its statutory decision-making role, did not fully exercise its 
decision-making powers nor properly interpret its obligations to ensure that it 
comprehensively assessed the detriments and benefits arising from the proposed alliance. 
 
In responding to the conference convened with interested parties on 1 February 2013, the 
TWU remains concerned at the ACCC’s failure to properly record the conference, and 
failure to distribute the minutes that were taken before the deadline for submissions of 8 
February 2013. 
 
  
Detriment to competition  
 
By abandoning the cities of Adelaide, Brisbane, and Perth – growing aviation markets – 
completely to Emirates and competitors for journeys to Europe, Qantas risks damaging its 
brand and ability to re-enter those markets in the future.  We note that Emirates has no 
intentions of abandoning its current flights to Asian destinations, and may expand those 
routes and in the past week Qantas has chosen to cease international flights from Adelaide 
altogether. 

 
In this situation, it is difficult to understand how abandoning routes to Emirates and others 
rather than competing for them is providing greater choice, price options and flexibility for 
consumers.  

 
Further, the ACCC has not satisfactorily explained in its determination why it considers this 
detriment is not enough to outweigh the supposed benefit of having a single ticket. 

 
We are not convinced that Qantas’ assessment of their international business is based on 
sound accounting practices and there have been conflicting statements on their plans to 
turnaround their international business.  On the one hand, they seem to be relying on ACCC 
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approving this deal to ‘save’ them from terminal decline, on the other hand they’ve informed 
the market that they will be cancelling services and re-routing to Dubai regardless of the 
decision and the international segment will be fine.  

 
There appears to be no tangible plan to organically grow the international business. It is 
disappointing that the ACCC has given no weight to considerations around the future 
viability of Qantas.  The proposed conduct will reduce Qantas’ international operations to a 
virtual airline, starved of the capital and fleet to grow. 

 
This doesn’t make Qantas more competitive, it makes Emirates more so and if the ACCC 
were really looking after the interest of consumers it would allow Emirates and Qantas to 
compete independently and provide consumers with the option to take their business to 
Emirates or Qantas.  

 
The ACCC has simply made assumptions regarding consumer and competitor behaviour 
without putting any real effort into researching or modeling the different scenarios.  It 
appears to have relied on public statements that one or two competitors have made about 
not ceding ground to Qantas or Emirates without assessing what their capacity or strategy 
is to compete and the impact this has on consumers.   

 
 

Purported public benefits 
 
Pursuant to section 90(5B) of the Competition and Consumer Act 2010, the Commission 
must be satisfied in all the circumstances: 

 
(a)  that the provision has resulted, or is likely to result, in a benefit to the public; an 
 
(b)  that the benefit outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted, or is likely to result, from 
giving effect to the provision. 

 
We submit this balancing exercise is central to the role undertaken by the Commission and 
underpins the authority of the determination.  Yet its lacklustre approach to assessment of 
the public benefit suggests instead that this was little more than an ex post facto justification 
of a decision to approve the application. 

 
The minimal nature of the benefits of the proposed conduct, relative to the situation if the 
application is not approved, is made clear in the Commission’s draft determination of 20 
December 2012. It found that: 
 
“The ACCC considers that the extent of public benefit conferred by each source individually 
is likely to be small and in some cases may be negligible.  However, viewed in aggregate, 
the ACCC considers that the alliance is likely to confer material, although not substantial, 
public benefits.”1  

 
The ACCC’s only clearly argued benefit to consumers is in accessing each partner’s 
frequent flyer program.  It should be noted that most seats are paid for in cash and not 
based on points, which does not mean cheaper or more affordable flights for consumers.  

 

                     
1	  ACCC,	  Applications	  for	  authorisation,	  lodged	  by	  Qantas	  Airways	  Limited	  and	  Emirates	  in	  respect	  of	  a	  Master	  Coordination	  
Agreement	  to	  coordinate	  the	  operations	  of	  the	  applicants,	  20	  December	  2012	  at	  [216].	  
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The benefits are limited to some increase in convenience and choice for customers, 
particularly those with a preference to fly with those airlines,2 and reciprocal frequent flyer 
programs.3 
 
The ACCC found there could be a potential benefit from the ‘greater prospect of some new 
frequencies’4 and improved operating efficiencies on some routes.5 Cost savings are 
‘unlikely to be significant’,6 and the ACCC made no clear finding of benefit regarding a  
‘competitive response from rivals’.7  There may also be potential tourism-related public 
benefits.8 
 
The Commission did not find any clear link between the alliance and ‘higher (real) incomes 
to Australian workers and businesses’. 9 
 
While the Commission did find that the alliance may improve Australia’s crisis management 
response via the extended reach of the alliance10 it did not refer to any evidence or 
undertakings from the applicants that indicated Emirates would in fact serve in this 
capacity.  
 
Given the important security and national interest implications of the role of Qantas in 
international emergencies, the TWU submits this requires clear evidence of how the 
proposed conduct would impact on Australia’s crisis management response.  
 
The question of national security and the ACCC’s response, as demonstrated in the draft 
determination, exemplifies what we say is the Commission’s dereliction of its duty. On such 
a crucial matter, the determination is frustratingly vague, making almost risible assumptions 
as to the likely role of the national carrier of another country in assisting Australian nationals.  
 
In the absence of a definition in the Act, it is open to the ACCC to adopt a broad reading of 
‘public benefit’ and clearly it should be relative to the impact of the application and 
responsive to the considerations of the wider public. 
 
The TWU’s position, as made clear in our submissions, is that the national interest underpins 
any consideration of what is meant by ‘public benefit’, when dealing with an iconic national 
company from Qantas and which is inextricably linked with Australia’s national economic 
and security interest.  
 
It cannot be in Australia’s national interest for Australia’s flag carrier to place it's future 
economic survival in the hands of a sovereign-owned flag carrier of another country, 
particularly one based in a notoriously geo-politically unstable region of the world.   
 
As we have seen with Qantas’ very recent decision to abandon international flights our of 
Adelaide to Emirates, Qantas is basing its business strategy on outsourcing entire routes to 
Emirates, and in so doing cedes control of its business to another airline. 

 
  

                     
2	  Ibid,	  at	  [137],	  [143]	  and	  [147].	  
3	  Ibid,	  at	  [161].	  
4	  Ibid,	  at	  [166]	  
5	  Ibid,	  at	  [174].	  
6	  Ibid,	  at	  [176].	  
7	  Ibid,	  at	  [181]-‐[182].	  
8	  Ibid,	  at	  [190].	  
9	  Ibid,	  at	  [205].	  
10	  Ibid,	  at	  [213].	  
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Coverage of the authorisation 
 
The TWU commends and reiterates the submissions of the Australian Licensed aircraft 
Engineers Association (ALEA) concerning the need for the ACCC to comprehensively 
describe the reach of the proposed conduct, given the absence of clear information in the 
draft determination.  
 
As ALAEA notes, in its submission of 5 February 2013: 

 
“…  the proposed conduct identified by the Applicants on page 18 of their submission 
includes "joint airport facilities" and "potentially other aspects of operations including 
ground handling, catering, joint procurement and flight operations" in addition to 
"other services and activities that are required to facilitate any of the matters referred 
to in any of the paragraphs (a) to (m)" on page 18. 

 
“…  the Applicants operate many enterprises in Australia and elsewhere … in 
circumstances where they may control a substantial part of the relevant market.” 

 
At the conference, Qantas representative Brett Johnson stated that the authorisation 
covered Qantas Airways Limited and its majority- or wholly-owned subsidiaries and further 
that he was unable to name them all as there are more than 300. The Commissioner’s 
incapacity and apparent disinterest in further articulating what this meant with regard to the 
coverage indicates a disconcerting lack of concern about the impact of the decision. 

 
If the coverage of this authorisation remains elusive, then it is inconceivable how the ACCC 
could have been satisfied in all the circumstances in relation to the benefits and detriments 
arising from the proposed conduct.  

 
The TWU remains concerned that approval of the Qantas / Emirates Master Coordination 
agreement threatens the future of Qantas, the Australian aviation industry, Australian jobs, 
and Australia’s national interest. 
 
If the ACCC remains untroubled by the issues raised and intends to make a final 
determination that reflects the December 2012 draft determination, and if it still believes it 
can show it has properly undertaken its role, then it is time for review of Australia’s 
Competition and Consumer regime and the role of the ACCC in safeguarding the national 
interest 
 
  
Sincerely, 
 
 

 
Tony Sheldon  
National Secretary  
Transport Workers’ Union of Australia  

 
 


