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I refer to your letter of the 26th November 2013 inviting comment and the application for the MFAA 

(Mortgage and Finance Association of Australia) for revocation and substitution, and reauthorisation 

of the MFAA Disciplinary Rules.  

 
The FBAA is the peak industry body for finance brokers across Australia reaching approximately 

9,000 finance brokers national and internationally through our membership base of approximately 

3,000 members, as well as being directly connected to approximately 14,500 industry stakeholders. 

 
The FBAA does not support the changes to the MFAA disciplinary rules, or the structure of the 

disciplinary process, in general, as it raises a number of issues that the FBAA, do not believe are in 

the public interest, or in the interest of finance / mortgage brokers. 

 

Overlap and replication of a pre-existing process 

 

The MFAA is seeking to put in place disciplinary rules that are a replication of processes required 

under the National Consumer Protection Act (NCCP) which are enforced by ASIC.  The FBAA also 

considers that the MFAA’s proposed disciplinary process is not impartial and does not provide 

continuity throughout the finance industry. 

 

Under the terms of the MFAA Code of Practice, the definition of ’Misconduct’ includes, amongst other 

things: 

 

• Fraud or dishonesty; 

• Misleading and deceptive representations, or activities; 

• Knowingly making a false statement; 
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• Gross negligence; 

• Misrepresentation of material facts; and 

• Breach of legislation.  

 

Such conduct is regulated under the provisions of the NCCP and ASIC, as the body charged with 

compliance and enforcement of the NCCP, has the power to investigate allegations of such practices 

and then take the appropriate action against the person or entity engaged in providing credit services.  

ASIC’s investigation and disciplinary process is governed by the provisions of the NCCP and the 

principles of procedural fairness. 

 

From the process described in the MFAA proposed disciplinary rules there seems to be scope for a 

MFAA member, who is the subject of a complaint, to be dealt with under the MFAA disciplinary rules 

which results in either a suspension or cancellation of their MFAA membership (which does not affect 

their ability to engage in credit activities) when the conduct complained of, if substantiated, would be 

subject to either a fine or the revocation of the person’s Australian Credit Licence (‘ACL’) by ASIC.  

Further, the determination of issues such as fraud and negligence are very serious issues based on 

findings of fact and weight of evidence.  These findings are generally made by a court after the 

consideration of evidence and affording of procedural fairness.  The FBAA submits that the MFAA 

Tribunal is not authorised to make such findings. 

 

Further, the disciplinary process set out in the proposed MFAA disciplinary rules would only apply to 

its members.  If the MFAA itself takes action against one of its members that is more favourable than 

the manner in which ASIC views the conduct, then there should not be an expectation within the 

membership of the MFAA that its own association’s treatment of the matter should suffice.  The 

proposed rules have the potential for conduct of a person or entity involved in credit activities to be 

dealt with in a way that is different to their peers within the industry, both favourably and unfavourably.   

 

Whilst the FBAA understands and supports that a member who has engaged in such practices is not 

‘fit and proper’ to be a member of the MFAA, it would be preferable for the investigation and 

prosecution of such matters to be dealt with by a single regulator so as to ensure consistency.   

 

The FBAA considers that it would be prudent for the MFAA to refer complaints in respect of matters 

provided for by the NCCP to ASIC, the impartial regulator.  At that time, or at the time of learning of 

an ASIC investigation, the MFAA could seek to take immediate action against a person or entities 

membership with the MFAA, such as suspension or supervision, until such time as the ASIC 

investigation and any other related proceedings have been concluded. From there, the MFAA can 

then consider what steps of processes to adopt in relation to the ongoing membership of the member 

involved, based on findings made by the impartial and authorised regulator.  

 

The proposed disciplinary rules of the MFAA do not, in the FBAA’s opinion, enhance the professional 

and ethical standards of the industry as the mere imposition of an extra set of guidelines or processes 

for MFAA members does not ensure that any unprofessional and unethical behaviour cannot go 

unchecked or dealt with inappropriately.    

 

 

Lack of procedural fairness to members subject of complaint/ investigation and disciplinary 

proceedings 

 



The structure of the proposed disciplinary rules in respect of procedural fairness to be offered to a 

member in the compliant, investigation and disciplinary process has the potential to be unfair.   There 

is no formal show cause process within the proposed disciplinary rules whereby allegations with 

particulars are provided to the member. Rather, the MFAA Tribunal seeks the member’s ‘attitude’ to 

the allegations made (see clause 4.2.9 of the proposed disciplinary rules).  If serious allegations are 

to be raised in relation to a member’s conduct, then there should be very specific requirements 

imposed on the MFAA to provide the member with full particulars of any allegations that are made 

against the member, details of any evidence presented in support of the allegations, and a 

reasonable opportunity, preferably in a stipulated time period, for the member to respond. 

 

The non sanction of the proposed disciplinary rules will not affect the MFAA Tribunal’s ability 

to cancel or suspend membership 

 

As previously noted above, the MFAA can still take immediate action and as well as suspension and 

cancellation of a member’s membership. However, this action, in respect of matter of misconduct 

governed by the NCCP, should only be taken as a result of the findings and action by ASIC, the 

regulator.  

 

The non sanction of the proposed disciplinary rules does not prevent the MFAA refusing membership or 
suspending or cancelling membership for other breaches of a member’s conditions of membership, such as a 
member who fails to manage their own personal debts satisfactorily, which are not regulated by the NCCP 
 
Yours sincerely 

 

Peter J White CPFB 
Chief Executive Officer 
 
E pwhite@fbaa.com.au  

 
 


