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Summary 
 
The Port Hedland Port Authority lodged a notification which broadly has the effect of 
requiring port users to use towage services provided by BHP Billiton Minerals Pty 
Limited. The ACCC commenced a public consultation process with interested parties 
regarding whether the legal protection provided by the notification should continue. 
 
Following the Port Hedland Port Authority’s public commitment to conduct a transparent 
and timely process to seek a second provider of towage services at the Port of Port 
Hedland, the ACCC has decided to take no further action at this time. 
 
Should the process not be conducted by the Port Hedland Port Authority in a genuine, 
transparent and timely manner, the ACCC may reconsider this notification. 
 
The Port Hedland Port Authority has committed to provide the ACCC with regular 
updates, and the ACCC encourages any affected parties to contact the ACCC should 
they have any concerns regarding the process to be conducted by the port authority. 

Introduction 
 
1. The Port Hedland Port Authority (PHPA) lodged third line forcing notification 

N96171 with the Australian Competition and Consumer Commission (the 
ACCC) on 24 September 2012 (the Notification).  

2. The ACCC is the Commonwealth agency responsible for administering the 
Competition and Consumer Act 2010 (Cth) (the Act).  A key objective of the 
Act is to prevent anti-competitive arrangements or conduct, thereby 
encouraging competition and efficiency in business, resulting in greater choice 
for consumers in price, quality and service. 

3. The ACCC may proceed to revoke a third line forcing notification at any time if 
it is satisfied that the likely benefit to the public will not outweigh the likely 
detriment to the public from the conduct.1  

4. The ACCC is not required to provide a statement of reasons where it has 
decided to take no further action in relation to the notification. However, 
where, as in this case, significant consultation has occurred the ACCC will 
prepare a statement of reasons to provide greater transparency regarding its 
decision making.  

                                            
 
1
  The ACCC conducts a comprehensive and rigorous public consultation process before 

making a decision to revoke a notification which includes the ACCC issuing a Draft Notice 
advising the notifying party, and interested parties, that the ACCC intends to revoke the 
notification. 
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Conduct 
 
5. The Notification relates to third line forcing conduct under subsections 47(6) 

and (7) of the Act.  

6. Third line forcing is a type of exclusive dealing conduct which is prohibited by 
the Act even if the conduct will not harm competition.  Generally, third line 
forcing involves the supply of goods or services on condition that a buyer 
acquires other goods or services from a particular third party, or a refusal to 
supply because the buyer will not agree to that condition. 

7. Businesses may obtain statutory protection for conduct that might risk 
breaching the third line forcing provisions of the Act by lodging a ‘notification’ 
with the ACCC. Lodging a notification with the ACCC for third line forcing 
conduct provides protection from legal action for the conduct.  Once the 
notification is lodged, the protection for the notified conduct commences after 
14 days.   

8. Under the Notification, the PHPA requires all vessels (other than very small 
and manoeuvrable craft, such as fishing trawlers, rig tenders or recreational 
vessels) to enter or leave the Port of Port Hedland (Port) under tow. The 
Notification provides that: 

(a) BHP Billiton Minerals Pty Ltd (BHP) currently holds the only licence 
(although it is on a non-exclusive basis) to provide towage services at the 
Port; 

(b) the PHPA intends to issue a new, non-exclusive licence to BHP upon the 
expiry of its existing licence; and 

(c) although the licence will be granted on a non-exclusive basis, the PHPA 
“has not conclusively determined whether or not it will grant additional 
licences in the future”. 

Therefore, although BHP’s licence to provide towage services is non-
exclusive, until the Port issues additional licences, all users of the Port must 
engage the harbour towage services of BHP in order to use the Port. 

(collectively, the Conduct) 

9. A copy of the notification and the PHPA’s supporting submissions are 
available on the ACCC website and are also discussed in the ACCC’s 
assessment below. 

Statutory test  
 
10. Under subsection 93(3A) of the Act, if a corporation has notified the ACCC of 

conduct of the type described in subsections 47(6) or 47(7) and the ACCC is 
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satisfied that the likely benefit to the public from the conduct will not outweigh 
the likely detriment to the public from the conduct, the ACCC may give the 
corporation a written notice stating that the ACCC is so satisfied. The effect of 
giving such a notice is to revoke the statutory protection afforded by the 
lodgement of the notification.  

11. If, however, the ACCC is not satisfied that this test is met, the notification will 
continue to stand. 

12. The ACCC may take steps to revoke a notification at any time. Although the 
ACCC does not currently intend to take steps to revoke the Notification, it may 
decide to review the Notification again in the future (for example, if it receives 
complaints from affected parties, or if there are changes to relevant facts). In 
these circumstances, it would be open to the ACCC to reach a different view 
in relation to the balance of public benefits and public detriments in any 
subsequent review. 

Background and consultation 
 

The PHPA and the Port 
 
13. The PHPA was established under the Port Hedland Port Authority Act 1970 

(WA) and is now a body corporate under section 4 of the Port Authorities Act 
1999 (WA). Under sections 30 and 35 of that Act, the PHPA is responsible for 
the operation and management of the port of Port Hedland, including 
providing services for the control of vessel movements at the Port.  

14. The legislation requires a port authority (including the PHPA) to seek 
ministerial approval before granting an exclusive right to provide port services 
of any kind, however non-exclusive licences are granted and administered by 
the relevant port authority. 

15. Under clause 110A of Schedule 1 of the Port Authorities Regulations 2001 
(WA) a person is unable to provide harbour towage services at Port Hedland 
without a licence issued by the PHPA. 

16. After an application has been made in the form approved by the port authority 
(with the accompanying fee), the PHPA may grant a licence if it is “satisfied 
that an applicant has appropriate qualifications and experience”2 to provide 
towage services. 

                                            
 
2
  Port Authorities Regulations 2001 (WA), Schedule 1, clause 110B. 
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17. The Port is Australia’s largest port by annual throughput, and is the largest 
bulk minerals export port in the world.3 Operations at the Port face a number 
of challenges due to the following characteristics of the Port:4 

(a) An extremely narrow, curved entrance channel which means that vessels 
are unable to be overtaken. The channel is also long (22 – 23km),5 which 
means that vessels at the Port are required to be towed for (on average) 
over two hours.6 

(b) A high tidal range (9 metres),7 which provides only two-four hour periods 
every 24 hours where large iron ore bulk carriers can enter or leave the 
Port. 

(c) Challenging conditions for inbound vessels, including localised winds and 
tidal currents. 

(d) Narrow bodies of water within the harbour. 

18. These conditions are particularly challenging for the vessels that are used to 
carry iron ore, which are large bulk-commodity cargo ships (Capesize vessels) 
that have a limited ability to manoeuvre.8 The consequences of an incident to 
a vessel whilst it is in the channel (such as a steering or engine failure) are 
potentially serious, with the risk that the vessel will block the channel and 
prevent any other vessels entering or leaving the Port until it has been 
removed. 

19. Export volumes at the Port are forecast to grow significantly in coming years, 
rising from around 300mtpa in 2012-13 to almost 500mtpa in 2016-17.9   

                                            
 
3
  Source: http://www.phpa.com.au/About-the-Port/Port-profile-and-handbook, accessed 3 

December 2013.  
4
  PHPA, Supporting Submission, 24 September, para 26.2. 

5
  BHP, Submission to ACCC, 12 April 2013, 5. 

6
  PHPA, Submission to ACCC, 8 February 2013, para 39.  

7
  BHP, Submission to ACCC, 12 April 2013, 5. 

8
  PHPA, Supporting Submission, 24 September, para 26.2. 

9
  PHPA, Submission to ACCC, 8 February 2013, para 8.3. 

http://www.phpa.com.au/About-the-Port/Port-profile-and-handbook
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20. BHP has historically been the dominant exporter at the Port. However, by 
2017/18 BHP is expected to account for less than 50 per cent of export 
volumes at the Port (see Table 1).   

Table 1: Projected export tonnages by port user10 

Port User 2012-13 (mtpa) 2017-18 (mtpa) 

BHP 179 240 

Fortescue Metals 
Group 

72 120 

Other non-BHP 19 135 

TOTAL 270 495 

BHP (% of total 
tonnage at Port) 

66% 48% 

 

21. The PHPA has submitted that vessel movements related to BHP’s tonnage 
will continue to be supported by BHP’s towage services,11 and that therefore 
the “available market to a new entrant is only the non-BHP tonnage”.12  

22. BHP has provided further information regarding the process for selling iron 
ore, which explains that the person responsible for arranging freight may not 
always be the iron ore seller (e.g. it could be the iron ore customer).13 

23. In this regard, the PHPA’s assumption that the entirety of the BHP tonnage 
would not be contestable may not be accurate. Nevertheless, the volume of 
non-BHP tonnage continues to rise at the Port, thereby expanding the 
potential available market for a second towage operator. 

                                            
 
10

  PHPA, Submission to ACCC, 8 February 2013, para 8.3. 
11

  PHPA, Submission to ACCC, 7 November 2013, para 4.6. 
12

  PHPA, Submission to ACCC, 8 February 2013, para 14.1. 
13

  BHP, Submission to ACCC, 12 April 2013, para 3.3(d). 
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24. Using past data and forecasted growth, the PHPA has estimated the number 
of tug jobs that will be required at the Port to service the growing export 
volumes (see Table 2).   

Table 2: Forecast Growth in Tug Jobs at Port Hedland14 

 2010-11 2011-12 2012-13 2015-16 2018-19 

Tug 
jobs# 

10,454 13,196 14,457 22,482 25,884 

 

#
A tug job is defined as an individual tugboat attending a vessel.  At Port Hedland, iron ore 

vessels regularly have four tugboats guiding them through the harbour, so the number of tug 
jobs will be up to four times the number of vessel movements. 

BHP’s harbour towage services at the Port 
 
25. BHP currently holds the only licence to provide towage services at the Port.  

This licence was due to expire on 30 September 2013.15  BHP has applied for 
a new, 25 year, non-exclusive licence.16  

26. BHP has contracted Teekay Marine Pty Ltd (a provider of towage services 
who is not related to the BHP Billiton group other than through contract) to act 
as BHP’s agent in carrying out day-to-day operations of the tug fleet and tug 
haven. BHP retains ownership and lease rights in relation to the tugs in the 
fleet and the tug haven. 

27. BHP submits that it has applied for such a long term licence in order to 
“provide it [with] the operational certainty necessary for it to: 

(a) make business decisions about further investments in its tug fleet and 
related infrastructure; and 

(b) ensure there is towage capability at the Port in the long term.”17 

28. Following a review of its towage services at the Port in 2009, the PHPA 
submits that “the Port needs up to 22 RT85 rotor tugs (Rotor Tugs) to 
effectively and efficiently service the towage needs at the Port”.18 

29. The PHPA sets operating rules for the provision of towage services including 
the number of tugs required to escort particular vessels and the period for 
which each vessel needs to be under escort. 

                                            
 
14

  PHPA, Submission to ACCC (Economic report prepared by Dr PB McLeod), 26 November 
2012, para 83 (Table 4: Indicative Market Size).  

15
  BHP, Submission to ACCC, 12 April 2013, 10. 

16
  BHP, Submission to ACCC, 12 April 2013, 10. 

17
  BHP, Submission to ACCC, 12 April 2013, 11. 

18
  PHPA, Submission to ACCC, 8 February 2013, para 26.5. 
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Additional harbour towage services at the Port 
 
30. The PHPA makes the following observation regarding the ability of the Port to 

support multiple towage providers: 

The PHPA accepts that towage at the Port is not a natural monopoly and, at 
some point of [sic] time in the future (but not currently), there is likely to be an 
available market for a second towage operator.19 

31. The PHPA has submitted that: 

In early 2014 the PHPA will commence a market process that is open, 
transparent and accountable in order to facilitate opportunities for new 
entrants in the provision of towage services at the Port. This process will 
allow qualified prospective towage service providers to apply to the PHPA for 
the grant, at a suitable point in time, of an additional non-exclusive towage 
licence... 

Ultimately, the type and scope of any further towage licence at the Port (e.g. 
to service both capesize and non-capesize vessels, or non-capesize only; 
and to provide harbour towage services or escort towage services, or both) 
will be determined by market forces, as a result of an open and competitive 
process, and such licence conditions will not be specified or mandated by the 
PHPA as a part of the Expression of Interest process.20 

32. The PHPA outlined in some detail the steps it proposes to undertake to 
facilitate this new entry and the timeframes for each stage in a public 
submission to the ACCC dated 7 November 2013. In summary, it submits that 
the process will involve the following steps: 

Step 1: PHPA to consider findings of Thompson Clarke Shipping Report (TCS 
Report) – to be completed by end of 2013. 

Step 2: Develop terms and conditions of commercial agreements – between 2 
– 4 months. 

Step 3: Seek expressions of interest from prospective towage operators – 
between 3 and 6 months. 

Step 4: Development of the tender – between 9 and 12 months. 

Step 5: Pre-award market sounding by prospective tenderers – between 1 
and 3 months. 

                                            
 
19

  PHPA, Submission to ACCC, 8 February 2013, para 1.1. 
20

  PHPA, Submission to ACCC, 7 November 2013, paras 1 - 2. 
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Step 6: Consideration of viable tender applications and award of additional 
licence – 3 and 6 months. 

Step 7: Setting up operations – the PHPA anticipates that this could take the 
successful tenderer between 24 and 36 months (which includes lead times for 
the manufacture and delivery of tugs). 

33. The PHPA therefore anticipates that the first delivery of a tug service by an 
additional provider would occur in approximately 2017/2018 or 2018/2019.21 

Submissions received by the ACCC 
 
34. The ACCC tests the claims made by the applicant in support of an application 

for authorisation through an open and transparent public consultation process.  

35. The ACCC sought submissions from 29 interested parties potentially affected 
by this this notification including towage operators, port users, peak bodies 
and relevant Australian and Western Australian government departments and 
authorities. 

36. A summary of the public submissions received from the PHPA and key 
stakeholders follows. Copies of these public submissions, and others, are 
available on the ACCC’s public register at www.accc.gov.au.       

37. The ACCC also received a number of submissions on a confidential basis 
from interested parties that have been excluded from the public register. 
These submissions have also been taken into account by the ACCC in 
reaching its decision.  

BHP  
 
38. As the existing provider of towage services, BHP has made submissions 

throughout the consultation process to provide the ACCC with additional 
background and context. Broadly, BHP submits that: 

(a) It does not consider that the conduct notified by the PHPA is “exclusive 
dealing” as defined in the Act and therefore that the Notification is 
unnecessary.22 

(b) The Port is unlikely to be a natural monopoly, and a clear path to entry 
might “potentially increase the prospective [sic] of competitive entry into 
the Port”.23 

                                            
 
21

  PHPA, Submission to ACCC, 7 November 2013, para 59. 
22

  BHP, Submission to ACCC, 26 October 2012, 3. 

http://www.accc.gov.au/
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(c) Whilst BHP considers that securing a long term licence is essential for it 
to make any significant investment in the tugs and towage infrastructure 
at the Port,24 BHP is not seeking an exclusive licence and will not require 
any other port user to use its towage services.25 

(d) BHP offers towage services to all port users who require them on non-
discriminatory terms, including price.26 

(e) Based on its current analysis, if BHP invested in a tug fleet that was 
capable of servicing BHP’s current and forecast demand only, then that 
tug fleet would also have sufficient spare capacity to provide a towage 
service to all port users.27 

39. BHP also provided a response to a complaint regarding an increase it made to 
its towage rate.28 It submits that the increase was the first for more than 10 
years and that during that time the costs of running the business have 
increased.  

Port users 
 
40. The largest non-BHP user of the Port, Fortescue Metals Group (FMG) submits 

that: 

(a) BHP’s proposed towage rate is excessive, and FMG therefore supports 
the immediate entry of an additional towage service provider to provide it 
with choice in the provision of towage services.29 FMG’s iron ore is 
transported by capesize vessels. 

(b) Prior to the increase in fees, FMG was “generally satisfied with the 
harbour towage services” provided by BHP.30 

41. Roy Hill Infrastructure, a future large user of the Port once its mine becomes 
fully operational submits that:31  

(a) The arrangements with BHP provide “the optimum benefit to the efficient 
operation of the Port”, and it therefore supports these arrangements 
continuing on an exclusive basis. 

                                                                                                                                        
 
23

  BHP, Submission to ACCC, 12 April 2013, 21. 
24

  BHP, Submission to ACCC, 26 October 2012, 5. 
25

  BHP, Submission to ACCC, 12 April 2013, 11. 
26

  BHP, Submission to ACCC, 12 April 2013, 10. 
27

  BHP, Submission to ACCC, 12 April 2013, 19. 
28

  BHP, Submission to ACCC, 19 July 2013. 
29

  FMG, Submission to ACCC, 7 June 2013. 
30

  FMG, Submission to ACCC, 21 December 2012. 
31

  Roy Hill Infrastructure, Submission to ACCC, 1 March 2013. 
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(b) However, as it is not yet operating on a day-to-day basis in the Port, it 
cannot comment on whether improvement could occur in the towage 
services. 

(c) It will consider any further information that examines the feasibility of an 
additional towage service at the Port and whether the Port can efficiently 
support another operator. 

Towage service providers 
 
42. A number of towage service providers — including SMIT Marine Australia, 

Svitzer Australia, and PB Towage Australia — submit that the size of the 
market at Port Hedland is large enough to justify the investment in 
infrastructure and capital necessary for a second entrant to provide harbour 
towage services at the Port.32   

43. In response to the submission by the PHPA outlining its proposal to facilitate 
new entry at the Port:  

(a) Svitzer Australia notes that if Port Hedland can support an additional 
towage operator, then it is important that the PHPA undertakes a public, 
transparent and accountable process to facilitate the entry of further 
towage operators into the Port.33 

(b) PB Towage Australia welcomes the proposal and notes that the timing 
and the process appears to be appropriate.34 

The WA Department of Transport 
 
44. The Department of Transport (WA) submits that whilst the Minister and the 

Department are regularly briefed regarding matters affecting operations at the 
Port, the PHPA operates as an independent statutory authority. 

45. It has not previously considered the arrangements at the Port to be exclusive, 
as the licence has always been granted on a non-exclusive basis. The 
Department is comfortable with the current timeframes suggested by the 
PHPA for assessing the viability of a second tug operator at the Port.35  

                                            
 
32

  See: Svitzer, Submission to ACCC, 17 October 2012; SMIT, Submission to ACCC, 24 
October 2012; PB Towage, Submission to ACCC, 18 December 2012. 

33
  Svitzer, Submission to ACCC, 18 November 2013. 

34
  PB Towage, Submission to ACCC, 18 December 2013. 

35
  ACCC, Record of conversation with Department of Transport (WA), 6 March 2013. 
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The relevant area of competition 
 
46. The PHPA submits that the market relevant to an assessment of the Conduct 

is the Port, rather than the towage industry in Western Australia or Australia. It 
submits that: 

(a) it is very unlikely that customers would (or be able to) switch ports, as 
such a change would require a substantial investment in both port and 
rail infrastructure; and  

(b) it is not feasible for towage service providers in other ports to service the 
Port.36 

47. BHP also submits that the relevant market is likely to be a market for the 
towages services in the Port.37 Other interested parties did not provide 
alternative submissions regarding the relevant market. 

48. The ACCC considers that the most important area of competition for 
assessing the notification is the provision of harbour towage services at the 
Port, and has assessed the public benefits and public detriments on this 
basis. 

The future with and without 
 
49. To assist in its assessment of the proposed conduct against the statutory test 

the ACCC compares the likely future with the conduct that is the subject of the 
notification to the likely future without the conduct that is the subject of the 
notification.  

50. The ACCC will compare the public benefits and detriments likely to arise in 
the future where the conduct occurs against the future in which the conduct 
does not occur.  

51. Without the Notification, the PHPA would not receive protection from legal 
action for the notified conduct. 

52. Whilst the notification refers to BHP as the sole provider of towage services at 
the Port, the PHPA has recently confirmed that it plans to commence a 
process to facilitate the entry of a second towage operator at the Port in early 
2014 (see paragraph 32 above). 

                                            
 
36

  PHPA, Supporting Submission, 24 September 2012, para 24. 
37

  BHP, Submission to ACCC, 12 April 2013, 17. 
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53. As a result of this commitment by the PHPA, the ACCC considers that 
competition in the provision of towage services would be equally likely to 
occur in both the future with and future without the Notification. 

54. Should the PHPA not provide alternative towage operators with a genuine 
opportunity to apply for a licence to provide towage services for iron ore 
vessels at the Port or unreasonably delay the process for awarding an 
additional licence, the ACCC’s view of the likely future with and without the 
Notification would likely be different. 

55. In those circumstances, the ACCC may consider that the Notification is an 
impediment to competition in towage services at the Port, which would alter 
the assessment of public benefits and detriments. 

Public benefits 
 
56. The PHPA submits that the Conduct has the following public benefits: 

(a) improved safety and efficiency at the Port as a result of the additional 
investment in tug havens and new tugs that will be undertaken by BHP; 

(b) the grant of the licence to BHP will assist the PHPA to fulfil its statutory 
functions including facilitating trade within the Port; and 

(c) the non-exclusivity of the licence means that the PHPA may allow 
competitors into the market at any stage if it considers that an additional 
operator would be in the public interest of the Port.38 

57. The ACCC considers that the public benefits argued by the PHPA do not 
specifically relate to the Conduct. Rather, these public benefits relate to the 
PHPA’s decision to grant a licence to BHP on particular terms. This is different 
to the Conduct that is the subject of the notification, which relates to the 
requirement that all port users use the services of BHP as the current licensed 
towage provider. 

58. However, the ACCC considers that significant public benefits would be likely 
to arise from PHPA requiring port users to only use the services of a licensed 
towage operator. These public benefits include the safe and efficient operation 
of services at the Port.  

59. The ACCC considers that these public benefits would arise irrespective of the 
number of towage operators licensed to operate at the Port. 

                                            
 
38

  PHPA, Supporting Submission, 24 September 2013, para 24.3. 
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Public detriment 
 
60. The PHPA submits that there are no public detriments arising from the 

Conduct.39  

61. However, the Notification may dissuade alternative towage operators from 
approaching the Port for a licence, or the PHPA from considering applications 
for an additional towage licence. In this regard, the Notification may have a 
negative impact on competition, or potential competition, for towage services 
in the Port.  

62. If the Port is, or will shortly become, capable of efficiently supporting more 
than one operator, competition would be likely to deliver benefits by way of 
lower (or more efficient) prices and risk mitigation (e.g. industrial risks) 
through the operation of multiple providers. To the extent that the Notification 
is likely to prevent or delay competition in the provision of towage services in 
the Port, the benefits from competition will not be realised. 

63. However, as is noted above, as a result of the PHPA’s public commitment to 
follow a timely process to facilitate a second towage operator gaining a 
licence to operate at the Port, the ACCC does not currently consider that 
these public detriments will arise from the Notification. This process 
introduces the potential for competition and is expected to also lead to actual 
competition in the provision of towage services. 

Balance of public benefits and detriments 
 
64. Under section 93(3A) of the Act, the ACCC may revoke a notification where 

the ACCC is satisfied that the likely benefit to the public from the conduct or 
proposed conduct will not outweigh the likely detriment to the public from the 
conduct or proposed conduct. 

65. In light of the PHPA’s commitment to undertake a transparent and timely 
process to facilitate entry by a second towage operator at the Port, the ACCC 
considers that the public detriments from the Notification would not outweigh 
the likely public benefits. However, should the PHPA’s process not be 
genuine, transparent and timely, the ACCC will consider a further review of 
the Notification.  

66. In its submission dated 7 November 2013, the PHPA committed to keep the 
ACCC regularly informed as to the progress of the process, including 
providing the ACCC with updates regarding the key terms and conditions of 
any licence negotiated with BHP and any successful tenderer. Based on the 

                                            
 
39

  PHPA, Supporting Submission, 24 September 2013, para 29. 
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process outlined by the PHPA, the ACCC expects to be advised that the 
following significant milestones have been achieved by the following dates: 

a. Expressions of interest are called – first half of 2014; 

b. Tender development process concludes – first half of 2015; and 

c. A licence is awarded – first half of 2016. 

67. The ACCC encourages the PHPA to conduct this process as efficiently and as 
expediently as possible. In this regard, the ACCC considers that the PHPA 
should be open to suggestions from market participants regarding how the 
proposed process may be streamlined. 

68. The ACCC welcomes the PHPA’s commitment to facilitating competitive entry 
in the provision of towage services at the Port. The ACCC encourages any 
affected parties – including port users and towage operators – to contact the 
ACCC should they have concerns regarding the process to facilitate a second 
operator at the Port. 

Decision 
 
69. For the reasons set out above, the ACCC is satisfied that the likely detriment 

to the public from the conduct will not outweigh the likely benefit to the public 
from the conduct. 

70. Accordingly, the ACCC has decided to not revoke the Notification at this time. 
However, as with any notification, the ACCC may act to remove the immunity 
afforded by the Notification at a later stage if it is satisfied that the likely 
benefit to the public will not outweigh the likely detriment to the public from the 
conduct. 
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