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Summary 

The ACCC proposes to revoke authorisation A91102 and grant authorisation 
A91388 in substitution. The substitute authorisation is for Recruitment and 
Consulting Services Association Limited’s Professional Conduct Regime, which 
includes its Code for Professional Conduct, Disciplinary and Dispute Resolution 
Procedures and associated documents.  

The ACCC has authorised previous versions of RCSA’s Professional Conduct 
Regime since September 2003. 

The ACCC proposes to grant authorisation for a period of five years. 

The ACCC will seek submissions in relation to this draft determination before 
making its final decision. The applicants and interested parties may also request 
the ACCC to hold a pre-decision conference to allow oral submissions on the 
draft determination. 

The application for authorisation 

1. On 8 October 2013, Recruitment and Consulting Services Association Limited 
(RCSA) lodged an application under section 91C(1) of the Competition and 
Consumer Act 2010 (the Act) for the revocation of authorisation A91102 and the 
substitution of authorisation A91388 for the one revoked. 

2. Authorisation is a transparent process where the ACCC may grant immunity from 
legal action for conduct that might otherwise breach the Act. The ACCC may 
‘authorise’ businesses to engage in anti-competitive conduct where it is satisfied 
that the public benefit from the conduct outweighs any public detriment. The ACCC 
conducts a public consultation process when it receives an application for 
authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not. Before making its final decision on an application for 
authorisation, the ACCC must first issue a draft determination.1  

3. The holder of an authorisation may apply to the ACCC to revoke an existing 
authorisation and grant another authorisation in substitution for the one revoked (re-
authorisation). In order for the ACCC to re-authorise conduct, the ACCC must 
consider the application for re-authorisation under the same statutory tests as if it 
was a new application for authorisation under section 88 of the Act. 

4. RCSA seeks re-authorisation for its professional conduct regime which sets out the 
professional standards for, and regulates the conduct of, its members in relation to 
the provision of recruitment and human resources services (RCSA’s Professional 
Conduct Regime).  

5. The specific documents RCSA is seeking re-authorisation for are as follows: 

a. RCSA’s Code for Professional Conduct (the Code), which specifies and 
guides standards for ethics, probity and professional conduct; 

                                                
1
 Detailed information about the authorisation process is contained in the ACCC’s Guide to 

Authorisation available on the ACCC’s website www.accc.gov.au. 

http://www.accc.gov.au/autho
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b. RCSA’s Disciplinary & Dispute Resolution Procedures (D&DRP), which 
establishes procedures for managing disciplinary matters and disputes 
under the Code and in accordance with which members may be liable to the 
imposition of sanctions, including exclusion, suspension and fines; 

c. Specific clauses of RCSA’s Constitution which include clause 2.1 (classes 
of membership), clause 2.2 (criteria for membership), clause 2.8 (exclusion 
or suspension or other sanctions), clause 8.3 (power to make By Laws) and 
clause 15 (dispute resolution); and 

d. By Law 1.1(b) (Membership Extension Principle) and 1.10 (objections to 
membership) of RCSA’s By Laws. The ‘Membership Extension Principle’, a 
new provision for which authorisation has been sought, requires an 
applicant for corporate membership to ‘rope in’ related entities, subject to 
exceptions, so that the applicant would be supplying sponsorship or 
franchise services to its related entities on condition that they obtain 
membership services from RCSA. RCSA submits that the number of 
existing members affected by the ‘Membership Extension Principle’ is not 
likely to be more than 10. 

6. The Code and D&DRP are available at Attachment B. RCSA’s Constitution and By 
Laws are available on the ACCC’s website 
www.accc.gov.au/authorisationsregister. 

7. The RCSA has sought re-authorisation to make and give effect to those provisions 
of the Professional Conduct Regime which give rise to exclusionary conduct and 
third line forcing conduct in breach of the Act. 

8. RCSA’s Professional Conduct Regime has previously been authorised on two 
occasions (see paragraphs 13-14), although Membership Extension Principle which 
gives rise to the  third line forcing conduct is a new provision and has not previously 
been authorised. The existing authorisation expires on 12 February 2014 and re-
authorisation has been sought for an amended version of RCSA’s Professional 
Conduct Regime for a further five years. The proposed changes to the Professional 
Conduct Regime are set out in paragraph 15. 

Background 

The applicant 

9. RCSA is the peak industry association in Australia and New Zealand for members 
who provide recruitment and human resources services, including: 

a. on-hire employee services; 

b. contracting services; 

c. contractor management services;  

d. permanent placement services; and 

http://www.accc.gov.au/authorisationsregister
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e. workforce consulting services. 

10. RCSA currently has approximately 3,500 members, approximately 1,300 of whom 
are individuals. To ensure that the specific needs of specialist areas within RCSA’s 
diverse membership can be addressed, RCSA established two member group 
associations – one for nursing agencies, and another for medical recruiters.  

11. RCSA states that its objective is to promote the utilisation of the Code to achieve 
self-regulation of the on-hire worker services sector, wherever possible and 
effective, rather than see the introduction of additional legislative regulation. 

12. RCSA membership is voluntary and is open to both corporate recruitment 
companies and individuals who are practising or have an interest in recruitment. 
RCSA members include multi-national companies, single consultancies and 
individual practitioners operating within a recruitment consultancy. These members 
represent a wide range of professional fields, including medical, industrial, 
administrative, financial and engineering services. All RCSA members agree to 
abide by the Code. 

Previous authorisations 

13. RCSA’s Professional Conduct Regime was first authorised on 24 September 2003 
for a period of five years (A90829). A minor variation to this authorisation was 
granted on 9 January 2006. The ACCC re-authorised RCSA’s Professional Conduct 
Regime for a period of five years on 21 January 2009 (A91102). On 2 July 2010, 
minor variations to aspects of the D&DRP were granted. 

14. The current version of RCSA’s Professional Conduct Regime contains a number of 
amendments to RCSA’s Professional Conduct Regime authorised in 2009. These 
are outlined below. 

Changes to RCSA’s Professional Conduct Regime authorised under 
Authorisation A91102 

15. RCSA submits that RCSA’s Professional Conduct Regime has been amended in 
response to feedback from RCSA members and its experience in administering this 
regime. In particular it notes that: 

a. The ‘Membership Extension Principle’ has been added to ensure that 
related entities of members (franchisees) who trade under the same 
branding are bound by the Code or be in a position where recourse may be 
had in the event that their conduct fails to meet the standards of the Code. 
(This conduct may constitute third line forcing). 

b. The interpretive provisions of the Code now allow RCSA to have regard to 
its Service Delivery Standards (SDS) when determining whether conduct is 
‘unbecoming of a Member’. 

c. The Code’s General Principles have been altered to introduce and 
emphasise the need for members to act with a sense of corporate 
responsibility, and to add a requirement that members cooperate with RCSA 
investigations and comply with directions and conduct recommendations 
except where there is a fair and lawful excuse. 
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d. Principle 2 of the Code has been renamed as ‘Honest Representation’ and 
includes provisions designed to discourage ‘job skimming’, to ensure 
members have permission from work seekers to present them for jobs, and 
to discourage false or misleading claims of ‘candidate ownership’. 

e. Principle 5 has been broadened to extend to security as well as safety, to 
recognise that security may involve the need for protections beyond 
physical safety. 

f. Principle 6, relating to Certainty of Engagement, has been broadened to 
include aspects drawn from the SDS, requiring members to put substance 
behind their service claims. 

g. The use of the term ‘Candidate’ has been replaced with ‘Workseeker’. 

h. Redundant provisions have been removed. 

Submissions received by the ACCC 

16. The ACCC tests the claims made by the applicant in support of an application for 
authorisation through an open and transparent public consultation process.  

17. The ACCC sought submissions from approximately 46 interested parties potentially 
affected by this application, including other industry associations, unions, 
recruitment and consulting services providers and government bodies.  

18. Two submissions were received: 

a. The Bayside Group (a recruitment company) submitted that it approves the 
changes to RCSA’s Professional Conduct Regime. 

b. The Department of Employment submits that there is public benefit and no 
identified public detriment: 

i. the RCSA Professional Conduct Regime provides a similar 
framework to promote high standards of services, ethics and 
professional conduct as the Code of Practice and Service 
Guarantees imposed by the Department of Employment on Job 
Services Australia and Disability Employment Services providers; 

ii. the Code includes a number of improvements and the Department of 
Employment is supportive of RCSA’s intended development of 
Industry Improvement Statements as a means of addressing issues 
of a systemic nature in delivery employment services; and 

iii. the ‘Membership Extension Principle’ would help to provide 
assurance to the public that the Code is applied by all related 
organisations (including through franchise agreements) and the 
ability for RCSA members to apply for an exception allows for 
situations where this may be impractical. 

19. Copies of public submissions may be obtained from the ACCC’s website 
www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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ACCC evaluation 

20. Broadly under section 91C(7) the ACCC must not make a determination revoking an 
authorisation and substituting another authorisation unless the ACCC is satisfied 
that the relevant statutory tests are met. 

21. The ACCC’s evaluation of the proposed arrangement is in accordance with the 
relevant net public benefit tests2 contained in the Act. In broad terms, under the 
relevant tests the ACCC shall not grant authorisation unless it is satisfied that the 
likely benefit to the public would outweigh the detriment to the public constituted by 
any lessening of competition that would be likely to result.  

22. In order to assess the effect of the proposed arrangement and the public benefits 
and detriments likely to result the ACCC identifies the relevant areas of competition 
and the likely future with and without the conduct the subject of authorisation. 

The relevant area of competition 

RCSA’s submission 

23. RCSA submits that the relevant markets are: 

a. the recruitment and human resources services industry market in Australia; 
and 

b. the market for recruitment and human resources services industry 
association services in Australia. 

24. RCSA submits that the market segments in which RCSA members operate are 
highly competitive and innovative and that market concentration in the relevant 
markets is low. According to IBISWorld Reports, the placement and recruitment 
services segment has in excess of 7,100 business participants and the temporary 
staff services segment has in excess of 2,100 business participants. Based on 
these numbers, RCSA estimates that the proportion of the recruitment and 
consulting industry who are RCSA members to be up to 25% (it has 2,200 corporate 
members). 

25. RCSA submits that other service suppliers in the recruitment and human resources 
services market include: 

a. non-members; 

b. internal recruitment teams in government and medium to large enterprise, 
whether operating on a shared service basis or transfer cost basis; 

c. multi-disciplined professions across a variety of accounting, industry 
advocacy, organisational consulting and business service firms; 

d. social media based recruitment solution services suppliers such as 
LinkedIn; and 

                                                
2
  Subsections 90(5A) 90(5B) and 90(8). The relevant tests are set out in Attachment A. 
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e. job boards such as SEEK. 

26. RCSA submits that other service suppliers in the market for association services for 
the recruitment and human resources services sector include: 

a. professional associations for multi-disciplined professions, eg National 
Employment Services Association and Ciett; 

b. Australian Human Resources Institute; 

c. Chambers of Commerce; and 

d. other industry associations that may operate in specialised submarkets, eg 
Information Technology Contract & Recruitment Association Ltd. 

ACCC consideration 

27. Consistent with the ACCC’s consideration of authorisation A91102 in 2009, the 
ACCC considers that the relevant area of competition likely to be affected by the 
proposed arrangement is the supply of recruitment, consulting and on-hire services 
in Australia. However, a precise definition of the area of competition is not likely to 
be required to assess the likely public benefits and public detriments arising from 
the conduct. 

The future with and without 

28. To assist in its assessment of the proposed conduct against the authorisation tests 
the ACCC compares the likely future with the conduct that is the subject of the 
authorisation to the likely future without the conduct that is the subject of the 
authorisation. The ACCC will compare the public benefits and detriments likely to 
arise in the future where the conduct occurs against the future in which the conduct 
does not occur. 

RCSA’s submission 

29. RCSA submits that, in the absence of authorisation, RCSA would be unlikely to 
enforce the key provisions of the Code through disciplinary action and complaints 
handling because of the extent to which the Professional Conduct Regime may 
involve per se contraventions and be amenable to challenge on that basis. RCSA 
submits that, in the absence of authorisation: 

a. there would be no consistent and coherent mechanism to guide and engage 
members (and their related entities) to comply with the professional 
responsibilities outlined in the Code; 

b. there would be no means of redress other than costly law suits or 
prosecutions, which are rare; 

c. there would be uncertainty among consumers as to whether it would be 
reasonable to expect similarly branded non-members to be bound by the 
Code; 
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d. the capacity for grievance holders to voice their grievances and receive a 
response informed by an intimate understanding of business practice within 
the industry would be limited; 

e. there would be a risk that any disciplinary action would be challenged as a 
per se contravention of the CCA; and 

f. RCSA’s Professional Conduct Regime would lose support among clients 
and consumer sections of the market to the disadvantage of commercial 
arrangements that have been based upon their provisions being 
enforceable and enforced. 

ACCC consideration 

30. The ACCC considers that absent the conduct for which authorisation is sought, the 
Code would be likely to remain in place. However, there would be less of an 
incentive for RCSA members to adhere to the Code as RCSA would not have 
statutory protection to enforce the disciplinary and dispute procedures of the Code 
which include imposing sanctions. 

Public benefit 

31. Public benefit is not defined in the Act. However, the Tribunal has stated that the 
term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.3 

RCSA’s submission 

32. RCSA submits that the proposed arrangement is likely to result in the following 
public benefits: 

a. promote equitable dealings in the employment services market by assisting 
members to act professionally and ethically, reducing the risk that parties 
who deal with members will be exposed to unprofessional conduct and 
imposing sanctions on members who depart from acceptable standards; 

b. provide improved means of continuing effective regulation through assisting 
members to act ethically and professional within the employment services 
industry and providing effective grievance mechanisms, given that the 
RCSA Professional Conduct Regime is the only wide reaching regime for 
the regulation of employment agents’ professional conduct in Australia;4 

                                                
3
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling 

Association Ltd (1976) ATPR 40-012 at 17,242. 
4
 RCSA submits that regulation of the recruitment and employment services industry has 

remained largely piecemeal and in the hands of the states and territories, and is an ineffective, 
incoherent and burdensome regulatory model. In particular, Victoria, Tasmania and the Northern 
Territory do not have employment agent specific legislation. 
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c. foster business efficiency to the extent to which the arrangements provide 
for efficient business models (workforce transition) and facilitate faster 
resolution of grievances; and 

d. the ‘Membership Extension Principle’ will assist in avoiding uncertainty 
among the public as to whether a particular business is an RCSA member 
and thus bound by the Code, e.g. if its franchisor represents itself as an 
RCSA member. 

33. In support of its application, RCSA provided usage and survey information. Of 
particular relevance are the following: 

a. there has been a significant drop in the number of inquiries and complaints 
overall, particularly in relation to RCSA members; 

b. the rate of compliance with the standard of conduct articulated by the Code 
is higher among RCSA members than other industry participants; 

c. there are strong levels of member support for retention of the existing 
provisions of the Code; 

d. sanctions have been imposed in two instances for non-compliance with the 
Code; 

e. although there has been limited exposure by respondents to the survey to 
the D&DRP processes and some comments critical of aspects of the 
D&DRP, there were positive comments about its ability to resolve most 
complaints at intervention stage and the thoroughness of the Ethics 
Committee; and 

f. RCSA’s Professional Conduct Regime has enjoyed strong acceptance 
among members’ clients, who consider membership of RCSA or an 
equivalent body as a qualification or weighting factor when inviting tenders 
for the supply of recruitment or human resources services. 

34. RCSA submits that the survey results strongly indicate a need for a system that 
provides guidance closer to the point when the conduct occurs rather than reasons 
what the Code has been breached once a complaint has been determined.  

ACCC consideration 

35. The ACCC considers that RCSA’s Professional Conduct Regime is likely to result in 
some public benefits compared to the likely future without the conduct. 

36. Specifically, the proposed arrangement is likely to have the result of reducing 
information asymmetry given that there may be a misalignment of incentives 
between service providers and their clients, and those seeking to acquire and 
supply labour market services may have insufficient information to make informed 
and efficient decisions.  

37. In particular, the ACCC considers that: 

a. RCSA’s Professional Conduct Regime appears to have been effective to 
date. Specifically, the level of non-compliance with the Code appears to 
have reduced and members who have failed to comply with the Code have 
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been sanctioned. Although those who choose to become RCSA members 
are likely to comply with the standards specified in the Code, the risk of non-
compliance is reduced by the presence of potential sanctions, including 
being expelled from membership. 

b. The operation and enforcement of RCSA’s Professional Conduct Regime is 
likely to incentivise higher levels of equitable dealings and facilitate effective 
self-regulation in the employment services market. To the extent that 
RCSA’s Professional Conduct Regime specify how members should 
approach specific situations, e.g. transition of workers, this is likely to result 
in efficiencies.  

c. The potential third line forcing conduct arising from the ‘Membership 
Extension Principle’ is likely to prevent confusion as to whether individual 
service providers who form part of the same franchise or corporate group 
are all RCSA members and bound by the Professional Conduct Regime. In 
any event, the potential third line forcing conduct is only likely to have an 
effect on a small number of RCSA members. 

d. As regulation of the recruitment industry is not uniform across Australia, 
RCSA’s Professional Conduct Regime is likely to result in the promotion of 
consistency across the industry for higher standards of services, ethics and 
professional conduct. 

Public detriment 

38. Public detriment is also not defined in the Act but the Tribunal has given the concept 
a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.

5
 

RCSA’s submission 

39. RCSA submits that detriments to the public are minimal and are not likely to have 
any effect on prices. In particular, RCSA submits that RCSA’s Professional Conduct 
Regime is an enhanced arrangement similar to what was previously authorised, and 
improves protections and procedures available to the public. 

ACCC consideration 

40. The ACCC considers that the proposed arrangement has the potential to give rise to 
the following public detriments: 

a. To the extent that it is either difficult to acquire RCSA membership or 
relatively easy to expel someone from membership, e.g. through the 
imposition of sanctions via the D&DRP processes, this may affect the ability 
of existing service providers to compete and increase barriers to entry 
and/or expansion. This would be particularly problematic if RCSA 

                                                
5
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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membership is viewed as critical by providers of recruitment and consulting 
services and there are no equivalent alternative industry associations. 

b. To the extent that the level of concentration in the industry is high, there are 
dominant large firms, and the processes allow for sharing of information, 
this may facilitate coordination between competitors in relation to fees 
and/or broader industry conduct, resulting in a reduction of choice for 
consumers and lead to higher prices.  

41. However, on balance, the ACCC considers that any detriments likely to arise from 
the proposed arrangement are not likely to be significant. In reaching this view, the 
ACCC notes that: 

a. RCSA submits that, in the last 12 months, no application for membership 
has been refused and that only on two occasions has RCSA recommended 
that a member be expelled from membership. 

b. Although the potential third line forcing conduct may result in franchises and 
corporate groups not being able to become members if they decide not to 
require franchisees and related entities to become members, this is a 
voluntary business decision by the affected entity.  

c. RCSA’s Professional Conduct Regime contains a dispute resolution and 
appeals process which appears to be fair and transparent. 

d. RCSA membership is voluntary and open to all eligible services providers. 
RCSA membership is not a necessary requirement for recruitment, 
consulting and on-hire service providers to operate effectively as only 
approximately 25% of service providers are members of RCSA and 
alternative industry associations are available (see paragraphs 24-26). 

e. The risks of detriment in the form of reduced choices and/or higher prices 
are low as RCSA’s Professional Conduct Regime relates to professional 
standards and dispute resolution procedures and not fees and/or broader 
industry conduct. Fees charged by RCSA member businesses will continue 
to be set individually. In any event, the level of concentration appears to be 
low in the market for the supply of recruitment, consulting and on-hire 
services and there does not appear to be a small number of service 
providers who are dominant. 

Balance of public benefit and detriment  

42. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed arrangement is likely to result in a public benefit, and 
that public benefit will outweigh any likely public detriment, including any lessening 
of competition. 

43. In the context of applying the net public benefit test in subsection 90(8)6 of the Act, 
the Tribunal commented that: 

                                                
6
  The test at subsection 90(8) of the Act is in essence that conduct is likely to result in such a 

benefit to the public that it should be allowed to take place. 
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… something more than a negligible benefit is required before the power to grant 
authorisation can be exercised.

7
 

44. For the reasons outlined in this draft determination the ACCC is satisfied that the 
likely benefit to the public would outweigh the detriment to the public including the 
detriment constituted by any lessening of competition that would be likely to result.  

45. Accordingly, the ACCC is satisfied that the relevant net public benefit tests are met. 

Length of authorisation 

46. The Act allows the ACCC to grant authorisation for a limited period of time.8 This 
allows the ACCC to be in a position to be satisfied that the likely public benefits will 
continue to outweigh the detriment for the period of authorisation. It also enables the 
ACCC to review the authorisation, and the public benefits and detriments that have 
resulted, after an appropriate period. 

47. In this instance, RCSA seeks authorisation for five years. RCSA submits that this 
term is required to support the consistent application of RCSA’s Professional 
Conduct Regime among RCSA’s membership and to support RCSA’s programs 
directed towards enhancing public recognition of the Code and the benefits which it 
confers to the public. RCSA submits that any shorter period will reduce confidence 
in the stability of the Code and will result in uncertainty for those who seek to make 
use of it. 

48. The ACCC considers five years to be an appropriate time period for this 
authorisation. 

                                                
7
  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] 

ACompT 5 at paragraph 22. 
8
  Subsection 91(1). 



Draft Determination A91388 12 

Draft determination 

The application 

49. On 8 October 2013, RCSA lodged an application for authorisation under subsection 
91C(1) of the Competition and Consumer Act 2010 for revocation of A91388 and its 
substitution with authorisation A91388. The RCSA seeks authorisation under 
subsections 88(1), 88(1A) and 88(8) of the Act to enable it make and give effect to 
those provisions of RCSA’s Professional Conduct Regime (which includes its Code 
for Professional Conduct, Disciplinary and Dispute Resolution Procedures and 
associated documents) which give rise to exclusionary conduct and third line forcing 
conduct in breach of the Act.  

50. Subsection 90A(1) requires that before determining an application for authorisation 
the ACCC shall prepare a draft determination. 

The net public benefit test 

51. For the reasons outlined in this draft determination, the ACCC considers that in all 
the circumstances the proposed arrangement for which re-authorisation is sought is 
likely to result in a public benefit that would outweigh the detriment to the public 
constituted by any lessening of competition arising from the conduct. 

52. The ACCC is also satisfied that the proposed arrangement for which re-
authorisation is sought is likely to result in such a benefit to the public that the 
conduct should be allowed to take place. 

Conduct for which the ACCC proposes to grant 
authorisation 

53. The ACCC proposes to revoke authorisation A91102 and grant authorisation 
A91388 in substitution. 

54. The ACCC proposes to grant authorisation to RCSA for RCSA’s Professional 
Conduct Regime (the Code and D&DRP are available at Attachment B to this draft 
determination) for five years. 

55. The proposed authorisation is in respect of the RCSA’s Professional Conduct 
Regime as it stands at the time authorisation is granted. Any changes to these 
documents during the term of the proposed authorisation would not be covered by 
the proposed authorisation. 

56. This draft determination is made on 12 December 2013. 
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Further submissions  

57. The ACCC will now seek further submissions from interested parties. In addition, 
the applicant or any interested party may request that the ACCC hold a conference 
to discuss the draft determination, pursuant to section 90A of the Act. 
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Attachment A - Summary of relevant statutory 
tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a contract, arrangement or understanding, or a proposed contract, arrangement or 
understanding, that is or may be a cartel provision, unless it is satisfied in all the 
circumstances that: 

 the provision, in the case of subsection 90(5A), would result, or be likely 
to result or, in the case of subsection 90(5B), has resulted or is likely to 
result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A), would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract, arrangement 
or understanding were made and given effect to or, in the case of 
subsection 90(5B), outweighs or would outweigh the detriment to the 
public constituted by any lessening of competition that has resulted or is 
likely to result from giving effect to the provision. 

Subsection 90(8) states that the ACCC shall not: 

 make a determination granting: 

i. an authorization under subsection 88(1) in respect of a provision of a 
proposed contract, arrangement or understanding that would be or 
might be an exclusionary provision; or 

ii. an authorization under subsection 88(7) or (7A) in respect of 
proposed conduct; or 

iii. an authorization under subsection 88(8) in respect of proposed 
conduct to which subsection 47(6) or (7) applies; or 

iv. an authorisation under subsection 88(8A) for proposed conduct to 
which section 48 applies; 

unless it is satisfied in all the circumstances that the proposed provision or 
the proposed conduct would result, or be likely to result, in such a benefit to 
the public that the proposed contract or arrangement should be allowed to 
be made, the proposed understanding should be allowed to be arrived at, or 
the proposed conduct should be allowed to take place, as the case may be; 
or 

 make a determination granting an authorization under subsection 88(1) 
in respect of a provision of a contract, arrangement or understanding that 
is or may be an exclusionary provision unless it is satisfied in all the 
circumstances that the provision has resulted, or is likely to result, in 
such a benefit to the public that the contract, arrangement or 
understanding should be allowed to be given effect to. 
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Attachment B



RCSA 

CODE FOR PROFESSIONAL CONDUCT 

 

1. Definitions  
1.1. Workseeker  means a person who seeks the services of a Member in order to 

find work in a direct or on-hired capacity, whether as an employee, independent 
contractor, officer or otherwise and includes a prospective Workseeker;  

1.2. Client  means a person, other than a Workseeker, who seeks an Employment 
Service and includes a prospective Client;  

1.3. Code  means this Code for Professional Conduct;  
1.4. Conduct Recommendation  means a recommendation given under the 

D&DRP by RCSA to a Member with regard to means by which the Member may 
conform its conduct to the standard becoming of the Member or not prejudicial 
to the interests of RCSA; 

1.5. Confidential Information  includes any information that may reasonably be 
regarded by the person who receives it, or from whom it was obtained, as being 
information that should not be used or disclosed without the permission of the 
person from whom it was obtained;  

1.6. Consultant  means a person, who is engaged by a Member, whether as an 
employee, contractor, officer or otherwise, to represent the Member in the 
market in providing an Employment Service and includes a prospective 
Consultant;  

1.7. Corporate Membership Category of Service  means any category of service 
recognised by the Board of RCSA as being of a type characteristically provided 
by a Corporate Member and includes an On-Hired Employee Service, a 
Contracting Service, a Contractor Management Service, a Recruitment Service, 
and a Workforce Consulting Service as defined in RCSA Corporate 
Membership Categories of Service as at the date of authorisation of this Code; 
but does not include a migration service of a type which by law in Australia or 
New Zealand may only be provided by a registered migration agent;  

1.8. D&DRP means the Disciplinary & Dispute Resolution Procedure approved by 
the Board of RCSA from time to time;  

1.9. Direction  means a direction given under the D&DRP; 
1.10. Employment Service  means any category of service recognised by RCSA as 

a Corporate Membership Category of Service;  
1.11. Industry Improvement Statement means a public statement made by the 

Board of RCSA, from time to time, lawfully for the purposes of any of the 
objects set out clause 1.3(a) or 1.3(b) of RCSA’s Constitution and identified as 
such;  

1.12. Job Owner  means the enterprise that seeks an Employment Service for the 
performance of work or the filling of a position; 

1.13. Member  means a person, who holds any category of Membership of RCSA that 



is recognised under its Constitution and who has signed, or is required by the 
Board to sign, a Statement of Commitment; and includes a Professional 
Member and an applicant for membership;  

1.14. Professional Practice  means practice connected with or in the course of 
providing an Employment Service;  

1.15. SDS means RCSA’s Service Delivery Standard: RCSA-SDS:2010 as amended 
from time to time or any standard adopted by RCSA to supplement or replace it 
and having the purpose of assisting Members to develop systems and controls 
to ensure Clients and Workseekers receive excellent service; 

1.16. Service Commitment  and Service Charter have the respective meanings and 
usage given to them in the SDS; 

1.17. Staff  means persons engaged by a Member in its business to work on the 
Member’s behalf in providing or supporting the provision of an Employment 
Service and includes a Consultant; 

1.18. Statement of Commitment  means a statement of commitment to abide by the 
Code and the D&DRP, which statement may be in the form approved by the 
Board of RCSA from time to time;  

1.19. Transition Dealings  means dealings for the transition of on-hired Workseekers 
from their Employment Service supplier in response to a Client’s requirements. 

 

2. Interpretation  
2.1. The Code is a guide to conduct that is considered by RCSA to be becoming of a 

Member and not prejudicial to the interests of RCSA. 
2.2. The Schedules of the Code form part of the Code.  
2.3. Neither the Schedules nor the eight Specific Principles stated in the Code limit or 

derogate from the General Principles.  
2.4. The Schedules and the eight Specific Principles stated in the Code operate in 

addition to, and in support of, the General Principles; but are limited in their 
application to conduct in the course of or connection with a Member’s 
Professional Practice.  

2.5. This Code stands as the Code for Professional Practice wherever that expression 
is used in the Constitution.  

2.6. Acceptance by RCSA of a Member’s Statement of Commitment shall create a 
binding and enforceable contract between:  
a. Members and RCSA; and  
b. between Members  
effective upon the Member’s applying for, obtaining or retaining Membership after 
its terms have been notified to the Member at the address for notices last noted 
in RCSA’s records, that the Member, guided by this Code, will conform his, her or 
its conduct to a standard that is becoming of a Member and so as not to 
prejudice the interests of RCSA.  

2.7. In interpreting the requirements of this Code and in determining whether conduct 
of a Member is unbecoming of a Member or prejudicial to the interests of RCSA, 
RCSA, including any person appointed by RCSA to exercise a function under the 
D&DRP, may have regard to:  



a. the provisions of the SDS; 
b. the provisions of any current Industry Improvement Statement issued by 

RCSA; and 
c. the provisions of any relevant Conduct Recommendation given by RCSA to 

the Member. 

 

General Principles 

1. Members must act in a manner that is becoming of a Member and, to that end, 
observe a high standard of ethics, probity and professional conduct which 
requires not simply compliance with the law; but extends to honesty, equity, 
integrity, social and corporate responsibility in all dealings and holds up to 
disclosure and to public scrutiny.  

2. Members must not engage in any form of conduct that is prejudicial to the 
interests of the RCSA.  

3. Members must, except where they can satisfy RCSA that they have fair and 
lawful excuse, co-operate with any investigation by RCSA of Member conduct 
and comply with any Direction or Conduct Recommendation given with regard to 
the Member’s conduct or grievance arising from the Member’s conduct. 

 

Specific Principles 
 

Principle 1 – Confidentiality and Privacy 

1. Members must take reasonable steps to maintain the confidentiality and privacy 
of information obtained in the course of their professional practice.  

2. Members must take reasonable and timely steps to ascertain the extent to which 
any information they collect may be confidential.  

 

Principle 2 – Honest Representation 

1. Members must not knowingly:  
a) make a false statement of material fact;  
b) fail to disclose a material fact;  
c) make a representation as to future matters without having reasonable 

grounds for making it.  
2. Members who place job advertisements must take care that the advertisements 

accurately describe what, if any, jobs are available and that all information about 
a job given before or at an interview with Workseekers is accurate and not 
misleading.  

3. Members must not advertise jobs unless: 
a) they have clear permission from the Job Owner to recruit for the job; and 
b) they have taken reasonable steps to satisfy themselves that the job is 

genuine.  



4. Members must not present a Workseeker for jobs unless they have clear 
permission from the Workseeker, given with respect to the job for which the 
Workseeker is presented. 

5. Members must not claim that they have a right to represent a Workseeker to a 
Client unless they have permission from both the Workseeker and the Client 
given, in both cases, with respect to the job for which the Workseeker is 
represented. 

 

Principle 3 –Work Relationships 

1. Members must not undertake actions that would be likely to unfairly or unlawfully 
jeopardise a Workseeker’s engagements to perform work.  

2. Members must not undertake actions that would be likely to unfairly or unlawfully 
interfere in work relationships established by others.  

3. Members must not attempt unfairly or unlawfully to prevent a Workseeker from 
seeking work from other sources.  

4. Members must act lawfully and fairly in respect of their involvement in Transition 
Dealings.  

 

Principle 4 – Legal Compliance 

1. Members must comply with all legal, statutory and government requirements 
relating to their Professional Practice.  

2. Members will not engage in any form of unlawful collusive practices.  
3. Members shall take reasonable steps to ensure, so far as practicable, that all 

new employees, Contractors, Consultants and Workseekers honour their lawful 
obligations to their previous employers and principals.  

 

Principle 5 – Safety & Security 

1. Members must act diligently in assessing and responding to all safety and 
security risks for which they are statutorily responsible.  

2. Without limitation to the scope of their statutory responsibilities, Members must 
inform Workseekers, Clients, Consultants and Staff, or Members of the public of 
any significant safety or security risk to which they may be exposed.  

 

Principle 6 –Certainty of Engagement 

1. Members must take reasonable steps to ensure the certainty and scope of their 
engagement:  
a) by a Client to provide an Employment Service – including but not limited to 

such matters as:  
i. content of any Service Commitment or Service Charter offered in 

connection with the provision of the Employment Service; 
ii. description of the specific service/s to be provided 
iii. deliverables or outcomes, including proposed dates and delivery times; 



iv. fees and charges of the agreed services, including any temp-to-perm; 
contractor-to-perm; agency switching fee or similar fee arrangement; 

v. outline of the client and Workseeker relationship management process; 
vi. commitment to rapid and fair resolution of customer complaints or 

issues; 
vii. explanation of any service guarantee and claims processing; 
viii. description of any position required to be filled including the inherent 

requirements of the position and the extent to which the Client offers to 
make reasonable adjustments to avoid unlawful discrimination and meet 
Equal Employment Opportunity responsibilities; 

ix. any particular purpose for which the Employment Service is being 
required; 

x. any reference, background, or suitability check required by the Client to 
be performed in respect of the position;  

xi. disclosure of Client identity;  
xii. disclosure of Workseeker information, assessment or valuation;  

b) by a Workseeker – extending to agreement regarding all matters relevant to 
the Member’s representation of the Workseeker including: 

i. details of work conditions, the nature of the work to be undertaken, rates 
of pay and pay arrangements; 

ii. the obtaining of any necessary consents, approvals, or permissions 
required from the Workseeker; 

iii. the nature of any restraint imposed, directly or indirectly, upon the 
Workseeker with respect to the Workseeker’s obtaining further work. 

 

Principle 7 – Professional Knowledge 

1. Members must work diligently to develop and maintain a satisfactory and up to 
date level of relevant professional knowledge and, where required by RCSA’s By-
Laws, maintain a Continuing Professional Education program to the level 
prescribed by the RCSA Levels and Criteria of Professional Membership issued 
from time to time.  

2. Members must ensure that their Staff are adequately trained and skilled to 
undertake their responsibilities.  

 

Principle 8 – Good Order 

1. A Member must bring to the attention of the RCSA at the earliest possible time 
any material concern, which the Member has regarding the Member’s or another 
Member’s conduct in Professional Practice.  

2. Concerns regarding Members’ conduct in Professional Practice must be referred 
to the RCSA Ethics Registrar to be dealt with in accordance with the D&DRP.  

3. Members are encouraged to use processes of counselling (as may be directed in 
accordance with the D&DRP), negotiation, expert appraisal, mediation and 
arbitration in order to resolve disputes and must endeavour to do so wherever 
practicable.  



Schedule 1 

Application Guidelines and Recommendations – Transi tion 
of Workers – Guidelines for Professional Conduct – 
reference Principle 3 

1. Members should be aware and acknowledge that in an open and competitive 
market place, circumstances may arise when a Client wishes to change 
Employment Service suppliers.  

2. Members should also be aware and acknowledge that Members invest significant 
amounts of work, money, time and intellectual resources in establishing 
relationships with Clients, developing critical understandings of Clients’ and 
Workseekers’ needs, training Workseekers in systems of work for Clients, and 
inducting Workseekers in preparation to undertake work for Clients. Those 
investments contribute to Members’ goodwill and support significant business 
capital, which is of value to Members and which Members are entitled to protect 
by lawful means.  

3. This Guideline and Recommendation will apply in cases where a Member seeks 
to transition on-hired Workseekers from their Employment Service supplier in 
response to Client requirements.  

4. Stakeholders in the transition arrangements may include the Members or other 
Employment Service suppliers involved in the transition, the Client, the Client’s 
customers and the on-hired Workseekers themselves.  

5. Unless there are compelling reasons to the contrary, Members should give 
written notice to the incumbent Employer Service supplier if they require to effect 
a transition of on-hired Workseekers from that supplier in response to Client 
requirements (a “transition request ”).  

6. In making transition arrangements, Members must give due consideration to the 
interests of all stakeholders.  

7. Members must use reasonable endeavours to ensure that transition 
arrangements are managed in a professional manner and they are designed to 
minimise disruption to stakeholders. To that end RCSA recommends that 
Members ought to give consideration to and make suitable arrangements:  
a) for the orderly continuation of business;  
b) to identify and give effect to any relevant contractual or other legal 

obligations;  
c) for the orderly transition of workers. This will usually require that the 

incumbent Employment Service supplier be permitted to be first to inform 
its Workseekers of the circumstances that have led to the transition 
request. The incumbent Employment Service supplier should notify its 
Workseekers promptly upon receipt of a transition request of circumstances 
that may be likely to result in change termination or redundancy in the 
workplace;  

d) Whilst RCSA does not make any recommendation as to the timeframe 
within which a transition is to be completed as circumstances will differ from 
case to case, Members must conduct their Transition Dealings promptly in 



accordance with good commercial and industrial practice;  
e) to ensure that Workseekers are properly informed of matters relevant to 

their decision to transition or not to transition;  
8. Code Principles 1 (Confidentiality and Privacy), 2 (Honest Representation), 4 

(Legal Compliance), 5 (Safety & Security), 6 (Certainty of Engagement) and 8 
(Good Order) will also be relevant to transition arrangements and Members 
should give due regard to the requirements of those principles as they apply to 
their transition arrangements.  



RCSA 
Disciplinary & Dispute Resolution Procedures 

 

 
1. About These Procedures 

1.1. Procedures for the RCSA Ethics Committee 
1.1.1. These Procedures have been developed by the Board to assist the 

RCSA’s Ethics Committee in the handling of Complaints, which might arise 
from time to time under RCSA’s Code for Professional Conduct (‘the 
Code’ ). 

1.1.2. Where these Procedures are silent on any issue, reference may be made 
to AS ISO 10002-2006: Customer Satisfaction – Guidelines for Complaints 
Handling in Organizations for guidance. 

1.2. Members Are Liable to Discipline 
1.2.1. Clause 2.8 of RCSA’s Constitution stipulates that Members are liable to 

discipline in accordance with RCSA’s Disciplinary and Dispute Resolution 
Procedures. 

1.2.2. Clause 2.8 of RCSA’s Constitution stipulates that Board may censure, 
suspend or expel a Member from the RCSA following the guidelines and 
processes stipulated in RCSA’s: 
1. Code for Professional Conduct; 
2. Disciplinary and Dispute Resolution Procedures; or 
3. Constitution. 

1.2.3. Whilst RCSA can discipline its Members, it cannot discipline non-
members. It can pass resolutions that find in a Member’s favour as 
provided in these Procedures. If a non-member is aggrieved by such a 
resolution, it can take such civil action as it may wish or it can appeal as 
may be provided by these Procedures. If a non-member is a party to 
arbitration, the arbitrator’s award will bind the non-member in accordance 
with the law governing the arbitration and the rules of the arbitration. If a 
non-member participates in mediation, the outcome (if an agreement is 
reached) is binding upon the non-member in accordance with the law 
applicable to agreements reached in mediation. 

1.3. RCSA’s Code for Professional Conduct 
1.3.1. RCSA has developed a Code for the Professional Conduct of its Members 

(“the Code ”). The Code can be found on the RCSA’s website. [The Code 
has been authorized by the ACCC]. 



1.3.2. The Code is divided into a number of sections which set out General 
Principles and eight specific principles: 
1. Confidentiality and Privacy; 
2. Honest Representation; 
3. Work Relationships; 
4. Legal Compliance; 
5. Safety & Security; 
6. Certainty of Engagement; 
7. Professional Knowledge; 
8. Good Order. 

1.3.3. The Code also contains within its schedules, relevant application 
guidelines, recommendations, references to RCSA’s Service Delivery 
Standards and explanatory notes. 

1.3.4. The Code also allows for RCSA to issue Industry Improvement Statements 
and Conduct Recommendations which inform standards of Member 
conduct and to which regard may be had by RCSA when interpreting the 
requirements of the Code and in determining whether conduct of a 
Member is unbecoming of a Member or prejudicial to the interests of 
RCSA. 

1.4. RCSA’s Disciplinary and Dispute Resolution Pro cedure 
1.4.1. RCSA has developed Disciplinary and Dispute Resolution Procedures to 

support the Constitution and the Code. 
1.4.2. The Disciplinary and Dispute Resolution Procedures are contained within 

this document. 
1.5. Revocation of Previous Procedures and Guidelin es 

These Procedures supersede any previous Disciplinary and Dispute Resolution 
Procedure that dealt with anything dealt within these Procedures and the same are 
hereby expressed to be revoked. 

 
2. Definitions 

Arbitrator – means an arbitrator appointed under these Procedures; 
Board – means the Board of Directors of RCSA and includes, where the context permits, 

any Committee or person to whom the Board has delegated any of its powers or 
functions; 

CEO – means the Chief Executive Officer of RCSA or a person performing the duties of the 
CEO under due delegation; 

Code – means the Code for Professional Conduct established by RCSA and authorized by 
the ACCC; 

Complainant – means a person who makes a Complaint or who notifies a Grievance under 
these procedures; 

Complaint – means a Grievance that has been referred to RCSA’s Ethics Committee as a 
complaint under these Procedures; 



Constitution – means the constitution of RCSA; 
Corporate Membership Category of Service – means any category of service recognized 

by the Board of RCSA as being of a type characteristically provided by a Corporate 
Member and includes an On-Hired Employee Service, a Contracting Service, a 
Contractor Management Service, a Recruitment Service, and a Workforce Consulting 
Service as defined in the RCSA Corporate Membership Categories of Service as at 
date of authorisation of the Code; but does not include a migration service of a type 
which by law in Australia or New Zealand may only be provided by a registered 
migration agent; 

D&DRP or these Procedures – means the Disciplinary and Dispute Resolution Procedures 
set out in these Procedures; 

Employment Service – means any category of service recognized by RCSA as a Corporate 
Membership Category of Service; 

Ethics Registrar – means the person appointed by the CEO to perform the functions of the 
Ethics Registrar as described in the D&DRP; 

Grievance – means an expression of dissatisfaction with a Member regarding that Member’s 
conduct that is made under these Procedures; 

Matter – means a Complaint or Grievance; 
Member – means a person who holds any category of Membership of RCSA that is 

recognised under RCSA’s Constitution and who has signed, or is required by the 
Board of RCSA to sign, a statement of Commitment; and includes a Professional 
Member and an applicant for membership;  

PPC – means the Professional Practice Council established by the Board to perform 
functions that may be described in the D&DRP or its terms of reference; 

Professional Practice – means practice connected with or in the course of providing an 
Employment Service; 

RCSA’s EC – means RCSA’s Ethics Committee established under the Constitution; 
Rule: - a reference to a Rule or sub-Rule is a reference to a Rule of Sub-Rule of these 

Procedures; 
Statement of Commitment – means a statement to abide by the Code and the D&DRP, 

which statement may be in the form approved by the Board of RCSA from time to 
time. 

 
3. Responsibility of Bodies 

3.1. What the Board Does 
3.1.1. The Board has overriding responsibility for the management and control of 

RCSA; 
3.1.2. The Board authorizes Guidelines for Members; 
3.1.3. The Board develops and maintains a Code for Professional Conduct for its 

Members; 
3.1.4. The Board may issue Industry Improvement Statements and make or 

endorse Conduct Recommendations that which inform standards of 



Member conduct and to which regard may be had by RCSA when 
interpreting the requirements of the Code and in determining whether 
conduct of a Member is unbecoming of a Member or prejudicial to the 
interests of RCSA. 

3.1.5. The Board appoints a panel of persons from whose Members RCSA’s EC 
may be formed from time to time, comprising: 
1. at least 1 Director, who may be appointed Panel Chairperson; and 
2. such other Members of the RCSA as the Board thinks fit including, 

wherever practicable, a Life Member of RCSA. 
3.1.6. The Board appoints a panel of persons from amongst whom Councilors may be 

appointed from time to time in accordance with these Procedures. 
3.1.7. The Board delegates such of its powers to RCSA’s EC as may be necessary for 

its proper functioning; 
3.1.8. The Board may appoint a qualified person to act as counsel to assist RCSA’s EC; 
3.1.9. The Board may resolve to censure, suspend or expel a Member or impose other 

sanctions as it thinks fit; 
3.1.10. The Board may approve RCSA’s initiating and prosecuting before the RCSA’s EC 

a complaint against a Member; 
3.1.11. The Board may resolve to adopt and enforce a recommendation of the RCSA’s 

EC or an Arbitrator or may decline to adopt and enforce such a recommendation 
as provided in these Procedures; 

3.1.12. The Board may refer an unresolved difference about a Complaint to arbitration; 
3.2. What the EC Does 

3.2.1. RCSA’s EC receives Complaints from the Ethics Registrar and CEO and 
decides whether it will accept each Complaint for investigation, hearing 
and determination; 

3.2.2. RCSA’s EC directs the investigation of and hears Complaints; 
3.2.3. RCSA’s EC, at the request of the Board, makes test case determinations 

and develops advisory standards and Industry Improvement Statements to 
deal with systematic and recurring problems and with novel matters of 
national or international interest to RCSA Members; 

3.2.4. RCSA’s EC, following the conclusion of a hearing, makes findings and 
may make a recommendation to the Board supported by reasons; 

3.2.5. RCSA’s EC provides a report of its findings and recommendation to the 
Board. 

3.3. What the CEO Does 
3.3.1. The CEO obtains the commitment of Members to abide by the Code and 

to support the mission of the RCSA; 
3.3.2. The CEO ensures that the RCSA’s EC is resourced to handle Complaints; 
3.3.3. The CEO ensures that there are sufficient training and support 

opportunities to assist Members to meet their obligations under the Code 
and these Procedures provided that this will not require the RCSA to 



provide legal or other professional assistance or the cost thereof to any 
party to a Complaint or Grievance; 

3.3.4. The CEO ensures that RCSA’s Code and D&DRP are well publicized and 
that information about the right to make a Complaint or notify a Grievance 
is readily available; 

3.3.5. The CEO, with assistance from the Ethics Registrar, co-ordinates the 
publication of proceedings of the RCSA’s EC and the Board; 

3.3.6. The CEO ensures that assistance is available for Complainants in the 
formulation and lodgment of Complaints or Grievances and that 
summaries of decisions of RCSA’s EC are available to Complainants and 
Members; 

3.3.7. The CEO establishes systems for receiving Complaints and Grievances 
and forwarding them to appropriate bodies, and ensures that notifications 
are issued as required by these Procedures; 

3.3.8. The CEO ensures that arrangements are in place to enable Members and 
Complainants to obtain preliminary non-binding rulings on matters that 
might arise under the Code; 

3.3.9. The CEO monitors the Complaints and Grievance handling process to 
ensure that Complaints and Grievances are dealt with in a timely manner 
and courteously; 

3.3.10. The CEO ensures that there is appropriate systematic recording of 
Complaints and Grievances and their outcomes and that such data is 
published each year in the annual report of RCSA; 

3.3.11. The CEO ensures that the Code and D&DRP are reviewed regularly to 
ensure that they are efficiently delivering effective outcomes. 

3.4. What the Arbitrator Does 
3.4.1. An Arbitrator may arbitrate: 

1. a declined matter 
2. a matter that has miscarried as set out in sub-Rules 14.1.3.1 to 

14.1.3.3; 
3. a matter on appeal. 

3.4.2. An Arbitrator makes an award which may contain a recommendation to the 
Board. 

3.4.3. An Arbitrator may recommend, but not impose sanctions or make any 
award in the nature of sanctions except with the agreement of the parties 
to the arbitration. 

3.5. What the Court Does 
A court of competent jurisdiction may review an Arbitrator’s award.  

3.6. What the Ethics Registrar Does 
3.6.1. The Ethics Registrar assists Members and Complainants with inquiries 

concerning the Code and the D&DRP; 
3.6.2. The Ethics Registrar facilitates the resolution of Grievances through the 

Intervention Process described in the D&DRP; 



3.6.3. The Ethics Registrar assists in the handling of Matters as set out in the 
D&DRP and may be required to undertake the investigation of Complaints 
at the direction of RCSA’s EC; 

3.6.4. The Ethics Registrar collects data on Complaints and Grievances and their 
outcomes. 

3.6.5. The Ethics Registrar co-ordinates the availability of Panelists to participate 
on Ethics Committees and schedules hearing dates. 

3.7. What the PPC Does 
3.7.1. The PPC reviews the Code, D&DRP, determinations and non-binding 

rulings made thereunder and makes recommendations to the Board for 
their further development. 

3.7.2. The PPC provides advice on the content of Industry Improvement 
Statements. 

 
4. Grievance Intervention Process 

4.1. Any person may notify a Grievance by providing sufficient details of it in writing to the 
Ethics Registrar. 

4.2. Upon notification of a Grievance the Ethics Registrar: 
4.2.1. Checks that the Member Company/person against whom the Grievance is 

raised (“the Respondent ”) is a Member;  
4.2.2. Will record and acknowledge the time and date of receipt as well as brief 

details sufficient to describe the nature of the Grievance; 
4.2.3. Before taking further steps, may require the Complainant to raise the 

Grievance in writing directly with the Respondent and allow up to 30 days 
for a response. 

4.2.4. Request from the Complainant an email or letter with supporting 
documentation outlining the Grievance raised with the names of the 
parties involved, date and the Country, State or Territory where the 
Grievance arose; 

4.2.5. Seeks approval from the Complainant for information about the Grievance 
to be forwarded to the Respondent. 

4.3. If the Ethics Registrar obtains an approval from the Complainant which in the opinion 
of the Ethics Registrar is sufficient to allow the Grievance Intervention to proceed, 
the Ethics Registrar: 
4.3.1. Notifies the Respondent, by email in the first instance and then by letter, 

that a Grievance has been raised and in so doing, provides to the 
Respondent: 
1. information about the substance of the Grievance in accordance 

with the approval from the Complainant; 
2. an opportunity for immediate action/response; 
3. a copy of Rule 4 of the D&DRP and a copy of the Code. 



4.4. The Respondent is given ten business days in which to provide a substantive 
response. The Ethics Registrar may extend the period for a response if the Ethics 
Registrar is reasonably satisfied that it would be fair to do so. The Ethics Registrar 
must notify the Complainant if any extension of the period for the response that is 
granted.  

4.5. If the Respondent fails to provide a substantive response within the ten day 
timeframe, or any extension of it allowed by the Ethics Registrar under sub-Rule 4.4, 
the Respondent’s failure to respond may be referred to the Board and the 
Respondent may forthwith be called upon to show cause why sanctions ought not be 
imposed under clause 2.8 of the Constitution. 

4.6. When the Ethics Registrar receives the response: 
4.6.1. If the Complainant and the Respondent have agreed to resolve the 

Grievance between themselves: 
1. a timeline for resolution must be agreed with the Ethics Registrar; 
2. the RCSA will contact the participants, in writing, to confirm the 

timeline so agreed; 
3. the Ethics Registrar is not required to take any further step by way 

of Grievance Intervention other than to confirm with the participants 
whether their Grievance is proceeding in accordance with the 
timetable they have established; and 

4. the participants are required to advise the RCSA Ethics Registrar 
of any change in their timetable; any breakdown in their steps 
towards resolving the Grievance between themselves; and of their 
having reached any resolution they may have reached. 

4.6.2. If the Complainant and the Respondent have NOT agreed to resolve the 
Grievance between themselves, the Ethics Registrar: 
1. seeks approval from the Respondent for information about the 

response to be forwarded to the Complainant; 
2. provides to the Complainant information about the substance of the 

response in accordance with the approval obtained from the 
Respondent; 

3. gives the Complainant ten business days in which to provide a 
reply (including in the case of a Complainant who is a Member, a 
substantive reply to any counter Grievance or allegation made by 
the Respondent) and notifies the Respondent accordingly. The 
Ethics Registrar may extend the period for a reply if the Ethics 
Registrar is reasonably satisfied that it would be fair to do so. The 
Ethics Registrar must notify the Respondent of any extension to the 
period for a reply that is granted. 

4.7. If the Complainant fails to provide a reply as required within the ten day timeframe, 
or any extension of it allowed by the Ethics Registrar under sub-Rule 4.6 above, the 
Ethics Registrar may terminate the Grievance Intervention. If the Complainant is a 
Member, its failure to reply may be referred to the Board and the Complainant may 



forthwith be called upon to show cause why sanctions ought not be imposed under 
clause 2.8 of the Constitution.  

4.8. The Ethics Registrar may facilitate such further exchanges of information between 
the Complainant and the Respondent consistently with the Grievance Intervention 
Procedures outlined above as the Ethics Registrar considers would be of assistance 
in resolving the Grievance. 

4.9. If at any time during the Grievance Intervention Process the Ethics Registrar forms 
the opinion that it is not practicable to continue the intervention, or that resolution of 
the Grievance via the Intervention Process is unlikely to be reached, the Ethics 
Registrar may terminate the Intervention by notice in writing to be effective 
immediately on its being given. 

4.10. In terminating the Grievance Process the Ethics Registrar is to; 
4.10.1. inform the participants in the Grievance of any direction for counselling 

made under Rule 5; 
4.10.2. inform the participants in the Grievance of the ability to make a formal 

Complaint under Rule 6; 
4.10.3. Provide the participants in the Grievance with a copy of the Code and the 

D&DRP. 
4.11. Once an Intervention is terminated, all Grievances (including any counter Grievance) 

subject to the Intervention that are not escalated by making of a Formal Complaint 
under Rule 6 or directed for counselling under Rule 5 are deemed to have lapsed. 

 
5. Counselling & Conduct Recommendations 

5.1. A Member or Members involved in a Grievance may be directed to participate in a 
process of counselling and a Counsellor may be appointed as follows: 
5.1.1. By the Ethics Registrar upon terminating a Grievance;  
5.1.2. by an RCSA EC once seized of the referral of a Complaint; and  
5.1.3. by the Board at any time. 

5.2. A Member’s failure to comply with a direction to participate in counselling is 
reportable to the Board and may result in the Member’s being called upon to show 
cause why sanctions ought not immediately be imposed. 

5.3. Counselling is to be conducted as expeditiously as practicable. 
5.4. The Counsellor is to assist the Member or Members involved in a Grievance to 

explore options that will enable them to conform their conduct to the standard 
becoming of a Member and not prejudicial to RCSA’s interests. The Counsellor may 
have regard to any Service Delivery Standard and any Industry Improvement 
Statement issued by RCSA. 

5.5. The Counsellor may state a non-binding opinion to the Member or Members involved 
in a Grievance regarding the operation of the Code. 

5.6. The Counsellor may make a Conduct Recommendation to a Member or Members 
involved in a Grievance, which the Counsellor considers, by reference to Code, to be 
becoming of the Member and not prejudicial to the interests of RCSA. 



5.7. A Conduct Recommendation may be submitted by the Counsellor to the Board for 
endorsement, together with such information gathered in the course of counselling 
as may assist the Board in deciding whether it will endorse the Conduct 
Recommendation. 

5.8. The Board may authorise for release to the parties and participants in a Matter, on 
such terms as to confidentiality or otherwise as the Board may think fit, and Conduct 
Recommendation endorsed by the Board. 

5.9. The Board may revoke or change a Conduct Recommendation or its endorsement 
on such terms as it thinks fit.  

5.10. A Conduct Recommendation (and any change) made by or endorsed by Board is to 
be notified promptly to all participants in a Grievance, who are affected by it. 

5.11. If a Member fails to comply with a Conduct Recommendation, the Member may be 
called upon forthwith to show cause to the Board or to an RCSA EC (as the Board 
may determine) why the Member should not be sanctioned for its failure to comply. 

 
6. Making a Complaint 

6.1. Upon the making and acknowledgment of a Complaint, the D&DRP, in so far as it 
may provide for the arbitration of any dispute or difference by an Arbitrator, operates 
as a commercial arbitration agreement binding the Complainant, the Respondent, 
and the RCSA to the extent to which they may be party to that dispute or difference. 

6.2. A person may make a Complaint in the form authorized by the Board from time to 
time and by providing information and evidence in support of it. 

6.3. Complaints are to be in writing addressed and mailed  to; 
The Chief Executive Officer 
RCSA 
PO Box 18028 
Collins Street East 
VIC   3000 

Or emailed to; 
ethics@rcsa.com.au 

6.4. Upon receipt of a Complaint the Ethics Registrar will record and acknowledge the 
time and date of receipt as well as brief details sufficient to describe the nature of the 
Complaint. 

 
7. Referral 

7.1. The Ethics Registrar will collate all information and evidence provided by the 
Complainant and Respondent into an RCSA Ethics Intervention Report and forward 
this report to RCSA’s EC. If a participant on the EC   has a Conflict of Interest, that 
participant must declare the Conflict prior to hearing an Ethics matter. 

7.2. Upon receipt of the RCSA Ethics Intervention report the RCSA’s EC will promptly 
determine whether: 



7.2.1. to accept it (or any part of it) for investigation, hearing and/or determination 
as either: 

1. a complaint about conduct alleged to be unbecoming of a Member ; 
or 

2. a complaint about conduct alleged to be prejudicial to the interests of 
RCSA; or  

7.2.2. to decline or defer it (or any part of it) pursuant to Rule 11. 
7.3. If RCSA’s EC accepts it (or any part of it) for investigation, hearing and/or 

determination it will formulate the complaint with reference to the Constitution and 
the Code. 

7.4. Acceptance of a Complaint for investigation, hearing and/or determination does not 
imply, by that fact alone, that any Member has fallen short of the standard of 
professional conduct and practice required by the Code. 

 
8. Notice and Directions 

8.1. Once RCSA’s EC receives a Complaint it will advise the CEO whether it has 
accepted or declined it and the CEO will inform the complainant accordingly. 

8.2. When the RCSA’s EC accepts any Complaint the Ethics Registrar will write, within 
21 days of acceptance, to such Members as it thinks are necessary for the just 
determination or resolution of any issue raised before it and state any directions 
required to be complied with to enable it to dispose of the Complaint.  

8.3. A Complaint accepted for investigation hearing and determination, other than a 
Complaint that a Member has engaged in conduct that is prejudicial to the interests 
of RCSA, must proceed in accordance with directions given for its expedited 
determination. 

8.4. Without limiting the generality of sub-Rule 8.2, directions made by RCSA’s EC, may 
include directions thought appropriate: 
8.4.1. for the participation or representation of any person;  
8.4.2. to preserve the anonymity of any natural person; 
8.4.3. to clarify any issue in dispute; 
8.4.4. to require the provision of information or documents; 
8.4.5. for the giving or obtaining of any evidence; 
8.4.6. for the making of written submissions to ensure the validity of facts and to 

clarify information for the RCSA’s EC; 
8.4.7. to preserve the confidentiality of any information communicated in the 

course of the matter; 
8.4.8. for mediation; 
8.4.9. for arbitration of any difference on a question of fact or law arising in the 

course of the matter; 
8.4.10. for expedited determination, including determination on the basis of written 

submissions; 
8.4.11. otherwise for the conduct of the investigation, hearing or determination. 



8.5. Directions may be made by a single member of an Ethics Panel sitting alone. 
8.6. Any failure on the part of a Member to comply with directions given under this Rule 8 

may be referred to the Board, whereupon the Member may be called upon forthwith 
to show cause why sanctions should not be imposed under clause 2.8 of the 
Constitution.   

 
9. Proceedings Generally 

9.1. A disciplinary investigation and hearing conducted by RCSA’s EC is a proceeding 
conducted by RCSA in respect of the professional conduct and practice of its 
Members. A Complainant is not a party to such a proceeding; but may participate 
with permission of and in accordance with directions given by RCSA’s EC.  

9.2. A participant, who is not a Member and who fails to comply with a direction of 
RCSA’s EC may be denied any further entitlement to participate. 

9.3. Proceedings conducted by RCSA’s EC shall be based upon parties’ and participants’ 
interests in: 
9.3.1. securing a lawful outcome;  
9.3.2. being heard – including being heard with respect to the relevance of any 

Industry Improvement Statement, Service Delivery Standard or Conduct 
Recommendation that EC proposes to consider; 

9.3.3. knowing whether the Code has been observed; 
9.3.4. providing and requesting (subject to any lawful right of exclusion) all 

relevant material to support or respond to the Complaint; 
9.3.5. being informed of the criteria and processes for determining the matter, 

including avenues for further review; 
9.3.6. being sufficiently informed of the response of any party against whom 

allegations or cross allegations are made; 
9.3.7. being informed of the outcome and reasons for that outcome; 
9.3.8. having the matter heard and determined independently so far as 

practicable; 
9.3.9. maintaining the confidentiality of any confidential information consistently 

with the purpose for which information that is obtained may be used or 
disclosed extending to the purpose of maintaining records for use and 
disclosure in assessing suitability for future membership; 

9.3.10. maintaining privacy so far as is practicable in accordance with applicable 
privacy laws and subject to maintaining the visibility and remedial 
objectives of publishing the names and contraventions of persons who are 
found to have contravened the Code and maintaining records of 
contraventions for use and disclosure in assessing suitability for future 
membership; 

9.3.11. having the matter disposed of with as little cost, formality and delay as 
may be consistent with the requirements of fairness, the general intent of 



which should be that matters should be heard without legal representation, 
where possible and the parties involved participate directly with the EC; 

9.4. Abandoned Complaints may be finalised using whatever information and material is 
available to RCSA’s EC. 

9.5. Except as may be permitted by express directions given by the EC, Parties and 
Participants to a Complaint must not attempt privately to approach or influence the 
Chairperson, or any member, of the EC or Panel with regard the Complaint at any 
time. 

 
10. Undertaking in satisfaction or partial satisfac tion of a Matter in respect of 

which a Complaint may be made 
10.1. A Member, at any time before a Complaint has been determined by the Ethics 

Committee, may tender, confidentially and without prejudice subject to sub-Rule 
10.3), to the Board a written undertaking in whole or partial satisfaction of the Matter 
in respect of which the Complaint has been or may be made (“the Matter”). 

10.2. The Board may accept the undertaking in satisfaction of the Matter or such part 
thereof as the Board may determine. 

10.3. The CEO will advise the Respondent, the Complainant and any person who has 
been granted leave to participate in the Complaint of the acceptance of any 
undertaking sub-Rule 10.2.  

10.4. If a written undertaking has been tendered confidentially and without prejudice to the 
Board, the conditions upon which it is tendered shall operate, so far as the law 
allows, to prevent access to, or disclosure of, the terms and extent of any written 
undertaking that has been rejected by the Board except insofar as the same may be 
implied from notification given under sub-Rule 10.3 

10.5. The Member may withdraw or vary the written undertaking at any time, but only with 
the consent of the Board. 

10.6. If the Board considers that the Member who gave the written undertaking has 
breached any of its terms, the Board may immediately impose such sanctions 
(including sanctions by way of a direction that the Member do, or refrain from doing, 
something, or make a payment) as the Board thinks fit. 

10.7. A decision of the Board:  
10.7.1. to accept, or not to accept, a written undertaking tendered in accordance 

with this provision; 
10.7.2. to consent or not to consent to the withdrawal or variation written 

undertaking accepted by the board in accordance with this provision 

is subject to the provisions providing for arbitration in the Constitution and in sub-
Rules 16.2; 16.5 and 16.6. The arbitrator’s award will be binding on the parties. 

10.8. A decision of the Board to impose sanctions under sub-Rule 10.6 is subject to the 
provisions providing for arbitration in the Constitution and in Rules 16.2; 16.5; 16.6 
and 16.7. 



 
11. Declined and Deferred Complaints 

11.1. RCSA’s EC may decline a Complaint for investigation, hearing or determination (or 
the continuation thereof) at any time for reasons including: 
11.1.1. that it is, or has become, frivolous or vexatious; 
11.1.2. that it discloses no issue of substance regarding the Respondent’s 

Professional Conduct or Practice;  
11.1.3. that procedures or resources available to RCSA’s EC as a domestic 

tribunal of a voluntary body are not suitable for  investigation, hearing 
or determination of the Complaint; 

11.1.4. that investigation, hearing or determination of the Complaint may 
prejudice: 
1. proceedings in a court or statutory tribunal; 
2. a law enforcement investigation or the investigation of a statutory 

authority; 
3. delay in making the complaint to the extent to which it may 

prejudice the investigation, hearing or determination of the 
Complaint; 

4. that the Complaint arises from lapsed Grievance under sub-Rule 
4.11; 

5. that the Board has accepted a written undertaking from the 
Member in whole or partial satisfaction of the Matter; 

11.2. If RCSA’s EC declines a Complaint, a dispute will be deemed to have arisen 
between RCSA and the Complainant and either party may, within 28 days of 
notification of the declining of the Complaint, refer the Complaint to arbitration as 
provided in Rule 16. 

11.3. Instead of declining a Complaint, or part of a Complaint, RCSA’s EC may defer it, or 
part of it, and direct that it not proceed until either: 
11.3.1. a Member or Members involved in the Complaint undergo a process of 

Counselling under Rule 5; or 
11.3.2. persons involved in the Complaint participate in mediation or any other 

dispute resolution process directed under Rule 8. 

 
12. EC Findings 

12.1. The findings of RCSA’s EC on a Complaint will be in writing supported by reasons 
that set out: 
12.1.1. any findings on material questions of fact; and 
12.1.2. a reference to the evidence or other material on which the findings were 

based. 
12.2. The findings may include: 



12.2.1. a recommendation for the imposition of sanctions, for the RCSA Board to 
determine, of the type described at clause 2.8 (c) of the Constitution; 

12.2.2. a recommendation that the Board direct a Member to do or refrain from 
doing an act or make a payment as may be considered: 
1. Just in the circumstances; and 
2. Becoming of the Member or in the interests of the RCSA. 

 
13. Notification of Findings  

13.1. RCSA’s EC will forward a copy of its findings to: 
13.1.1. the Respondent to the complaint stating that the matter has been 

forwarded to the Board for their final determination; 
13.1.2. the CEO; and 
13.1.3. any participant directed by RCSA’s EC to receive a copy of its findings. 

13.2. The CEO, upon receiving the findings, will notify the Board of the recommendation 
and forward to it a copy of the findings. 

 
14. Resolution and Enforcement 

14.1. The Board may resolution: 
14.1.1. adopt the findings of RCSA’s EC; 
14.1.2. adopt the findings of RCSA’s EC, but make a different order for the 

imposition of sanctions or that a Member do or refrain from doing an act or 
make a payment as may be considered: 
1. just in the circumstances; and 
2. to be becoming of the Member or in the interests of the RCSA; and 
3. to be consistent with the findings of RCSA’s EC. 

14.1.3. decline to adopt the findings of RCSA’s EC on the grounds that: 
1. the proceedings conducted by RCSA’s EC were not conducted as 

required by Rule 9.3; 
2. the findings were was induced or affected by fraud or bad faith; 
3. the recommendation was otherwise contrary to law; or 
4. the recommendation is subject to appeal or other proceedings 

before a court of competent jurisdiction as hereinafter provided. 
14.2. If the Board, pursuant to Rule 14.1.3.1 to 14.1.3.3, declines to adopt a 

recommendation of RCSA’s EC without adopting its findings, a difference will be 
deemed to have arisen between RCSA and its Members who were a Respondent or 
who participated in the Hearing by direction of RCSA’s EC and either the Board or 
any such Member may, within 14 days of notification of the Board’s declining the 
recommendation, refer the Complaint to arbitration as provided in Rule 16. RCSA 
will (subject to the Arbitrator making an alternati ve award as to costs, pay the 
reasonable costs incurred by the parties in the arb itration) .    



14.3. If the Board resolves to impose sanctions or to direct that a Member do or refrain 
from doing anything or make any payment, the CEO must, within 14 days after the 
resolution is made, cause written notice to be given to the Member of the resolution, 
of the reasons given or adopted by the Board for having made that resolution and of 
the Member’s right of appeal under Rule 15. 

14.4. The resolution does not take effect; 
14.4.1. until the expiration of the period within which the Member is entitled to 

appeal the resolution concerned, or 
14.4.2. if, within the period in which the Member is entitled to appeal the 

resolution, the Member exercises the right of appeal, unless and until the 
Board makes a resolution under Rule 16.8, whichever is the later. 

14.5. If a Member fails to comply with a resolution of the Board that; 
14.5.1. adopts a recommendation of the RCSA’s EC or an Arbitrator; or 
14.5.2. adopts the findings of RCSA’s EC, or an Arbitrator, but makes a different 

order for the imposition of sanctions or that a Member do or refrain from 
doing an act or make a payment as may be considered: 
1. just in the circumstances; and  
2. becoming of the Member or in the interests of the RCSA; and; 
3. consistent with the findings of RCSA’s EC or the Arbitrator; 

and has not instituted any appeal as provided for in these Procedures, the Member 
may immediately be liable to censure, suspension or expulsion pursuant to clause 
2.8 of the Constitution upon evidence of such failure being presented to the Board. 

 
15. Appeal 

15.1. A party who is aggrieved by a resolution of the Board in respect of the determination 
of a Complaint other than a resolution that adopts the Award of an Arbitrator or that 
gives effect to the order of a court of competent jurisdiction, may appeal by giving to 
the CEO, within 14 days of being notified of the resolution, a written notice requiring 
the Complaint to be referred to arbitration pursuant to clause 15 of the Constitution 
and these Procedures. 

 
16. Arbitration 

16.1. If a Complaint or any dispute or reference arising with respect to it is referred to 
arbitration under these Procedures, any Member who ought to have been made a 
necessary party to the Complaint or dispute notification may be made a party to the 
arbitration on the application of a party to the arbitration or on their own application. 

16.2. An arbitration pursuant to these Procedures will be conducted in accordance with:  
16.2.1. the laws governing the conduct of commercial arbitrations in the Country, 

State or Territory in which the conduct giving rise to the Complaint 
occurred; 

16.2.2. these Procedures; and 



16.2.3. such rules as may be determined by agreement between parties and, 
failing agreement, by the President for the time being of the Institute of 
Arbitrators and Mediators Australia. 

16.3. Arbitration of a Complaint under these Procedures proceeds as a re-hearing of the 
Complaint from the beginning. 

16.4. An arbitrator may join, as a party to the arbitration, any Member who ought to have 
been joined as a party or whose presence may be necessary for the Court or judge 
to adjudicate on and settle all questions involved in the proceeding. 

16.5. An Arbitrator’s award in relation to a Complaint referred for arbitration will be in the 
form of a determination that complies with the requirements of Rule 9.3. 

16.6. An Arbitrator will provide a copy of the Arbitrator’s award to the CEO. 
16.7. An Arbitrator’s award will be binding on the parties, an Arbitrator may recommend, 

but may not impose sanctions of the type described at clause 2.8(c) of the 
Constitution or make any award in the nature of such sanctions except with the 
agreement of the parties to the arbitration. For the avoidance of doubt an award of 
costs is not to be regarded as a sanction or an award in the nature of sanctions. 

16.8. The Board may by resolution adopt the recommendation made by an Arbitrator for 
the imposition of sanctions of the type described at clause 2.8(c) of the Constitution 
or may impose any other sanction it thinks fit. 

16.9. The Board must decline to pass a resolution adopting an Arbitrator’s 
recommendation for the imposition of sanctions pending the outcome of any 
proceedings taken before a court of competent jurisdiction in order to review the 
Arbitrator’s award. 

 
17. Costs 

17.1. Except in so far as:  
17.1.1. a Member might be directed to make a payment in respect of another 

party’s costs as becoming the Member or in the interests of the RCSA; 
17.1.2. an Arbitrator conducting a declined matter under these Procedures, might 

otherwise award; 
17.1.3. RCSA might be required to bear the costs of a reference to arbitration 

pursuant to these Procedures; 
17.1.4. an Arbitrator conducting an appeal under these Procedures, might 

otherwise award; or 
17.1.5. a court of competent jurisdiction might otherwise award  
the parties to any complaint or dispute notification or appeal under this Guideline will 
each bear their own costs of and incidental to the proceeding. 

 
18. Publication 

18.1. The Board may direct the publication of such details of proceedings and sanctions 
imposed on a Member as, and in such manner as, it thinks reasonably necessary, 



including the fact that a person who is a respondent to any Complaint is or was a 
Member of RCSA. 

 
19. Savings 

19.1. Nothing in these Procedures shall prevent the parties to a Complaint or Grievance 
from agreeing upon any other process for the resolution of any difference between 
them provided:  
19.1.1. that such process satisfies the requirements of Rule 9.3; 
19.1.2. That upon their difference being resolved, the parties jointly notify the CEO 

that their difference has been resolved. 
19.2. Nothing in these Procedures shall oust the jurisdiction of any court of competent 

jurisdiction.  
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