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Our reference   Michael Bradley 10634 

Phone +61 2 8216 3006 

Email michaelb@marquelawyers.com.au 

6 November 2013 

Australian Competition and Consumer Commission 

Adjudications  

23 Marcus Street 

CANBERRA  ACT  2601 

 

Attention: Mr Richard Chadwick, General Manager, Adjudication Branch 

By email:  adjudication@accc.gov.au 

Dear Mr Chadwick 

Bathurst Regional Council & Ors – Authorisation – A91387 

As you know we act for NetWaste, which is a collaborative waste management organisation between 

twenty-eight NSW local councils, in relation to the above authorisation application.   

NetWaste has been appointed by eight of its member councils, being Bathurst Regional, Blayney 

Shire, Blue Mountains City, Cabonne, Forbes Shire, Orange City, Parkes Shire and Wellington 

Councils (Councils), to manage a proposed joint tender for waste collection services and the 

processing of recycling and organic waste material (Joint Tender).  NetWaste and the Councils seek 

authorisation for the Joint Tender (Application). 

This letter sets out the applicants’ response to the ACCC’s request for information dated 

22 October 2013. 

1. Question 1: The ACCC notes the Councils’ submission that the contracts for services are 

proposed to run for a term of 10 years and that 10 years is considered to be reasonably 

standard for waste contracts of this type as significant capital investment is required. 

The ACCC understands typical contracts in New South Wales vary between 5, 7 and 10 

years. 

Please provide further details regarding the rationale(s) for the 10 year contract terms for 

each of the services, eg to undertake new or expand existing infrastructure; to promote 

new entry. 
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1.1 Waste Collection Services 

(a) One of the major considerations for the Councils in proving some of the Services is cost. 

Whilst the Councils are all providing MSW collections already, introducing new services 

such as organics waste collection services as part of the Waste Collection Services will 

see increased fees to the Councils (and residents).  

(b) The 10 year term allows for the amortising of the required capital over 10 years rather 

than 5 or 7 years, resulting in a lower capital component of the costs per annum for the 

services to be delivered.  

(c) The amortisation of total capital  such as waste collection vehicles over a 10 year term 

can be impacted by such factors as the number of premises to be serviced, the density of 

populations, areas to be covered etc.  

(d) Other capital components are less dependent on variables.  One example is the provision 

of mobile garbage bins, although paying for them over 10 years (as included in the 

tender) makes this component more affordable.  It is usual for a lifetime guarantee of 10 

years to be provided with new mobile garbage bins.  

(e) Contractors have been tendering on a 10 year basis on a number of other recent tenders 

for similar services.  Examples include Moree, Wingecarribee and Lithgow (with the 

option of either a 7 or 10 year term). Contractors have not expressed any concern with 

the agreed term of 10 years.  Further, no potential suppliers for the Joint Tender have 

expressed a concern with the proposed contract term of 10 years during the public 

consultation process to date. 

(f) Where the services are provided by the council’s in-house staff, there is little opportunity 

to optimise resources across a region as the capital assets belong to individual councils. 

Where a contractor can utilise capital assets across a region, a common term needs to 

be agreed. For some councils, a regional contract may prove to be the only way to attain 

the Services.  One example is the collection of organic material.  Councils would like to 

provide this additional type of Waste Collection Service to their residents but it involves 

additional expense.  Providing this extra service may not be financially viable on an 

individual basis.  However with regional contracts bearing 10 year terms, the economies 

of scale are better and the costs to councils minimised.  For example a regional contract 

has recently commenced including Moree Plains, Narrabri Shire and Gwydir Shire 

Councils. Here services that would have been likely to be unaffordable to a relatively 

small Council like Gwydir Shire Council have been introduced. 

(g) Similarly, opportunities will not be available to individual councils if certain numbers of 

premises/tonnes cannot be included in their tender.  In order to acquire the particular 

Services, they would need to combine with neighbouring councils.  In that scenario the 

terms must be aligned. This means that if services are too expensive, or sufficient 
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premises or tonnes are not included, there is less prospect for the Councils to provide 

these services to their residents.   

1.2 Recyclables Processing Services and Organics Processing Services 

(a) Annual capital expenditure for infrastructure requirements for the Recyclables Processing 

Services and Organics Processing Services are also lower over a longer term.  This also 

minimises the cost to the Councils of acquiring these Services.  The Councils are working 

to create a level playing field for potential tenderers by offering existing facilities and sites 

(under licence arrangements), so as to reduce these capital barriers to entry.  

(b) The infrastructure requirements are priced in two ways, either as part of: 

(i) 10 year service contracts that are supported by monthly payments for the services 

provided (e.g. a gate price per tonne); or  

(ii) monthly capital instalments from the Council/s (e.g. an environmental/education 

facility may be required and this can be costed assuming that the Council will make 

monthly or progress instalments towards the capital costs associated with this 

component i.e. this is separated from service rates and carries no risk for a 

contractor.) . 

(c) These types of pricing arrangements lower the risk to suppliers of taking on new 

contracts, and are likely to promote new entry to market participants because they allow 

them the opportunity to add infrastructure.  The 10 year term makes it more affordable for 

the Councils to support the Suppliers in this way.  The 10 year term is attached to service 

payments or instalments to the contractors – paid by local governments, generally 

considered by the industry to be very secure.  

(d) The 10 year term also allows sufficient time for new entrants to consider establishing 

other local ancillary services in the area, potentially increasing competition across other 

waste management areas such as commercial services. 

(e) For infrastructure owned by the supplier, capital components are factored into the rate 

offered per tonne.  A 10 year term means they receive more tonnes and this will 

accordingly reduce the gate fees per tonne. 

(f) Alternatively, where Council will retain the ownership of the infrastructure at the expiry of 

the contract, there can be monthly or quarterly capital payments made on behalf of the 

contractor.   In this scenario the Council will borrow the money on behalf of the contractor 

and repayment schedules are defined .  That means there is no risk to the contractor.  

Once again, the 10 year term allows the Council to minimise the cost of this arrangement. 

(g) During the upcoming industry consultation phase, potential suppliers will be asked to 

nominate their preferred financing arrangements which may include those outlined above.  
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1.3 Alignment of contracts for the Services 

(a) The contracts for the Waste Collection Services will prescribe the destinations for the 

delivery of collected material.  The delivery destination will depend on the successful 

suppliers for the Recyclables Processing Services and the Organics Processing Services.    

Where there are substantial infrastructure costs for the Recyclables Processing Services 

and the Organics Processing Services, and a 10 year term is considered to be 

reasonable for this infrastructure, then it will create a significant administrative burden if 

the contracts for the Waste Collection Services end after say 7 years, as the collected 

material needs to be delivered to the agreed destination.  

(b) Conversely the processing facilities/infrastructure will also rely on the types of collections 

being maintained over the same term.  For example, collections systems need to stay the 

same – as altering bin sizes, frequencies and configurations of collection systems all 

impact on the quantity and composition of the material delivered to the established 

infrastructure and may or may not be suitable to be processed at the established 

facilities. The individual contracts rely on some commonality with the other contracts. 

1.4 Other factors favouring the 10 year term 

(a) The draft NSW Waste Avoidance and Resource Recovery Strategy 2013-21
1
 sets targets 

for the recovery of resources from the municipal waste stream. By 2021-22, municipal 

solid waste is targeted to increase recycling rates to 70% of material generated. The 

waste management systems included in the Joint Tender are regarded as important 

steps for the Councils in achieving the target. If the Councils are precluded from providing 

these services to their communities due to cost barriers, they will likely fail to reach these 

targets. 

(b) Expanding existing infrastructure within the regional areas covered by the participating 

Councils is another consideration. The draft NSW Waste Avoidance and Resource 

Recovery Strategy 2013-21 notes the significance to the economy of waste management, 

and particularly notes the generation of jobs in recycling operations. 

2. Question 2: The ACCC is considering the geographic area likely to be affected by the 

proposed conduct. To assist the ACCC’s assessment, please provide details regarding 

the location of: 

(a) waste collection truck depots; 

(b) recyclable materials processing facilities; and 

(c) organic materials processing facilities (where applicable) 

                                                      

1
 http://www.epa.nsw.gov.au/warr/WARRStrategy2013.htm 
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currently utilised by each of the Councils under existing contracts between each of the 

Councils and their suppliers of waste collection, recyclables and organic waste 

processing services. 

2.1 The existing NETWASTE Councils (Blayney, Cabonne, Forbes, Parkes and Orange) have 

similar contracts. The other Councils (Blue Mountains City, Bathurst Regional and Wellington 

Councils) have varying arrangements. 

2.2 Waste Collection Depots 

(a) Under the existing NETWASTE waste collection service contract, Orange City Council 

provides space at 261 Ophir Road, Orange for the housing of collection vehicles. This 

depot will be offered for uses associated with the Waste Collection Services in the Joint 

Tender. 

(b) Other Councils have ‘Council depots’ that may be offered. Prospective suppliers will have 

the opportunity to identify Council owned sites that may be suitable for use. The Councils 

will consider any proposals  

(c) Other Councils with in-house collections have their own depots.   Bathurst Regional 

Council has a depot at 378 College Road, Bathurst and Blue Mountains City Council has 

depots at South Street, Katoomba and Lawson Road, Springwood. 

2.3 Recyclable Materials Processing Facilities 

(a) Under the existing NETWASTE arrangements, the Councils deliver their recyclables to 

the material recovery facility at 261 Ophir Road, Orange. This facility will be offered for 

utilisation as a processing facility or as a transfer facility in the tender for recycling 

processing. 

(b) Bathurst Regional Council operates under a separate contract, but also delivers material 

to the Ophir Road, Orange facility. 

(c) Blue Mountains City Council currently has a collection contract that includes the 

processing of recycling material; and is currently delivered to a facility in Sydney. 

(d) Wellington Council does not yet have recycling collections. 

(e) The Joint Tender will allow for the possible transfer of recyclable material. This will be 

supported by the possible establishment of transfer facilities at Ophir Road, Orange or 

elsewhere as nominated by the suppliers. 
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2.4 Organic Materials Processing Facilities 

(a) Orange City Council is the only Council that is currently collecting organics.  This material 

is delivered to 261 Ophir Road, Orange to be transported to a processing facility at 

Euchareena Road, Orange. 

(b) The Joint Tender documents will specify that the site at Ophir Road, Orange (the current 

material recovery facility) may be utilised as a transfer station, in which case, suppliers 

are to consider allowing for the transfer of organics as well as recyclables.  Suppliers for 

the Organics Processing Services will be asked to identify any requirements for the 

transfer of organics and propose how this could be accommodated.  Suppliers will also 

be asked to identify any other sites that may be suitable to be used as transfer facilities. 

3. In considering the public detriments likely to result from the proposed conduct, the 

ACCC may have regard to the availability of alternative acquirers for waste services 

providers who are not successful in securing any contracts with the Councils through 

the proposed tender. To the extent possible, please provide data estimating the volume 

of waste attributable to each of the Councils relative to: 

(a) total municipal waste in the Central Tablelands region of New South Wales, the 

area represented by Central NSW Councils (Centroc) or alternatively, the central 

and eastern subregions of New South Wales; and 

(b) total municipal waste in New South Wales. 

3.2 The nature of the Joint Tender is such that there may be multiple suppliers who are successful 

in the tender for each of the Services.  This is outlined in more detail in sections 3.5 and 3.6 of 

the Annexure to the Application. 

3.3 CENTROC is comprised of the following local councils: Bathurst, Blayney, Boorowa, Cabonne, 

Coowra, Forbes, Harden, Lachlan, Lithgow, Oberon, Orange, Parkes, Upper Lachlan, Weddin, 

Wellington, Young. 

3.4 Of these 16 councils, 7 are participants in the Joint Tender; Bathurst, Blayney, Cabonne, 

Forbes, Orange, Parkes and Wellington.  The other council participating in the Joint Tender is 

Blue Mountains City Council, which is not part of CENTROC. 

3.5 The NSW Environmental Protection Agency has responsibility for the collating of waste data as 

reported by local councils. The data is provided in estimated weights. Table 1 below reflects 

data for kerbside collected waste only
2
.  This includes both recyclable and MSW collections. 

                                                      

2
 NSW local government waste and resource recovery data report (as reported by councils) 2012-2011. EPA 

2013 
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Table 1: Kerbside collected waste volumes for the Councils, CENTROC and NSW  

 TENDERING 

COUNCILS 

TONNES TO 

BE TENDERED  

CENTROC 

COUNCILS 

TENDERED 

WASTE AS % OF 

CENTROC 

WASTE* 

GENERATION Tonnes  Tonnes % 

Domestic waste 

Tender Councils 

Bathurst 

Blayney 

Cabonne 

Forbes 

Orange 

Parkes 

Wellington 

Sub-total 

 

 

12,898 

2,534 

2,137 

4,135 

18,027 

3,834 

4,320 

47,885 

 

 

3,252 

2,534 

2,137 

4,135 

18,027 

3,834 

0 

33,919 

   

 

 

 

 

 

 

 

 

47,885 

 

 

3 

3 

2 

4 

18 

4 

0 

Blue Mountains City* 31,615 8,834 31,615 9 

Sub-total (inc BMCC) 79,500 42,753   

Other CENTROC Councils 

Boorowa 

Cowra 

Harden 

Lachlan 

Lithgow 

Oberon 

Upper Lachlan 

Weddin 

Young 

Sub-total other 

CENTROC Councils 

TOTAL 

  

 

 

544 

5,391 

782 

2,400 

4,413 

1,560 

2,220 

707 

3,284 

21,301 

 

100,801 

 

 

 

    

Tender Tonnes Total 

(includes Blue Mountains) 

42,753 42% of CENTROC Total* 2% of NSW Total 

CENTROC Councils’ Total 

(includes Blue Mountains) 

100,801  4% of NSW Total 

 

NSW Total 

 

2,755,511 

  

*Blue Mountains City Council is not a CENTROC Council but is included in the totals – accounting for 31% of the kerbside 

collected waste 

3.6 Tonnes to be tendered 

To understand the impact that the Joint Tender may have to local waste service providers, it is 

appropriate to exclude the tonnes that will not be subject to the Waste Collection Services – e.g. 

MSW in Bathurst Regional, Blue Mountains City and Wellington Councils (9,646; 22,781 and 

4,320 respectively).  This would mean that the total of material that will be collected via the Joint 
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Tender is 42,753 tonnes – equal to 42% of the CENTROC total and less than 2% of kerbside 

collected waste in NSW. 

3.7 Kerbside waste collections  

Table 1 considers kerbside collected material only, as these are the services included in the 

tender – there are many other sources of waste generation – the total amount of waste 

generated in NSW for 2010-2011 was estimated  as 17.1 million tonnes. The Tendered 42,753 

Tonnes would comprise around 0.25% of the NSW waste generation. 

3.8 Recyclables and Organics Processing Services 

The data in Table 1 above is useful for the consideration of the Waste Collection Services.  

However, for the Recyclables Processing Services and the Organics Processing Services, the 

following considerations are relevant. 

(a) For every Council in the proposed tender, the mixed solid waste stream is largely 

disposed of to Council-owned landfill. 

(b) Kerbside collected recycling tonnes for the participating councils total 17,154 tonnes, or 

78% of the CENTROC Recycling total if Blue Mountains City Council is included.  

Excluding Blue Mountains City Council the tendered recyclable material comprises 64% 

of the CENTROC Recycling total.  Table 2 on the following page reflects the volume of 

recyclable material included in the Recyclables Processing Services pursuant to the Joint 

Tender. . Recyclables in Wellington are not currently collected (i.e. additional in new 

contract).  

(c) Recyclables are generated from streams other than kerbside collections. Commercial 

recycling services may form a small part of some of the Councils’ kerbside collections 

where premises are entitled to the kerbside collections. These amounts are included in 

the above estimates.               

(d) It is difficult to estimate the total of organics that will be processed – this will depend on 

the collection system adopted following the Joint Tender, such as whether collections are  

weekly or fortnightly.  No organics tonnes are included in the data in the table above. The 

NSW local government waste and resource recovery data report 2010-2011 noted that an 

average of 5.6 kg per household of organics were collected per week for the 64 Councils 

providing the service. The total expected to be collected via the tendered services will 

depend on the number of premises that are eventually included. 
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Table 2: Recyclable material volumes for the Councils and CENTROC  

KERBSIDE 

RECYCLING ONLY 

TENDERING 

COUNCILS 

OTHER 

CENTROC  

% OF CENTROC* 

TOTAL 

GENERATION Tonnes  

Domestic waste 

Tender Councils 

Bathurst 

Blayney 

Cabonne 

Forbes 

Orange 

Parkes 

Wellington 

Sub-total 

 

 

3,252 

534 

557 

675 

2570 

732 

0 

 

 

 

 

 

 

 

 

 

 

 

   

 

15 

2 

3 

3 

12 

3 

0 

 

Blue Mountains City* 8,834  40 

Sub-total (inc 

BMCC) 

17,154  78 

Other CENTROC 

Councils 

Boorowa 

Cowra 

Harden 

Lachlan 

Lithgow 

Oberon 

Upper Lachlan 

Weddin 

Young 

Sub-total other  

TOTAL 

  

 

44 

1,196 

210 

300 

806 

0 

520 

167 

1,538 

4,781 

21,935 

 

 

0 

5 

1 

2 

4 

0 

2 

1 

7 

 

100 

*Blue Mountains City Council is not a CENTROC Council but is included in the totals – accounting for 40% of the 

recyclable material proposed for processing 

If the ACCC has any concern about the term of the contracts for the Services or the extent of the 

impact of the Joint Tender, the Councils would welcome the opportunity to discuss the matter further 

before the ACCC makes any draft determination.  If the ACCC would like to meet, we are happy to do 

so. 

Yours sincerely 

 

Michael Bradley 

Managing Partner  


