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Our Ref 139559/8 

Your Ref A91382 

Thursday, 24 October 2013 

Australian Competition and Consumer Commission 
360 Elizabeth Street  
Melbourne VICTORIA 3000 

Attention: Megan Cunningham  

Dear Ms Cunningham 

AGSTEWARDSHIP AUSTRALIA LTD 

Application for revocation of authorisation A91105 and substitution of new authorisation 

We refer to your emails of 4, 14 and 17 October in relation to the above application. 

We are instructed to respond on behalf of our client to the matters raised in each of your emails. 

4 October 2013 Request: 

• Can AgStewardship Australia confirm whether it is making and giving effect to a new agreement, 
or is it applying for continued statutory protection to continue giving effect to an existing 
agreement? 

This application is for continued protection of an existing agreement which has been in place 
since AgStewardship Australia took over the operation of the Programs in 2008. 

• At question 3(a) of the Form FC lodged with the ACCC on 27 August 2013, AgStewardship 
Australia has requested statutory protection for conduct ‘which might also be an exclusionary 
provision within the meaning of section 45’ of the Competition and Consumer Act 2010. This was 
not covered by the previous authorisation. Please confirm whether this was the intention or 
whether this was included in error. If AgStewardship Australia is requesting statutory protection 
for an exclusionary provision, please state what the exclusionary provision/conduct is and 
whether this is a new element of the conduct. 

We hereby request you to omit the reference to “an exclusionary provision within the meaning of 
section 45” as this is not relevant to this application. 
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• Please provide the current ‘operational’ documents relating to the conduct. Currently, the ACCC 
has received the AgStewardship Australia Limited constitution only, however this does not appear 
to refer to how the drumMuster and ChemClear Programs operate.  

We enclose a copy of the current Agreement in place between AgStewardship Australia Ltd and 
Agsafe Ltd which reflects the operation of the Programs.  

This document is provided on the basis that it is commercial-in-confidence. It represents 
commercially sensitive contractual arrangements between AgStewardship Australia and Agsafe 
Ltd and AgStewardship Australia respectfully requests that it be omitted from the public register. 

14 October 2013 Request: 

• Provide the McGuffog & Associates survey completed in 2012. 

The report contains commercial data of a highly sensitive nature which has not been released to 
any party. We are instructed to request that ACCC consider whether it does indeed require more 
than the summary provided. If it is essential, we will seek instructions to provide it on a 
commercial-in-confidence basis. 

• Does AgStewardship Australia wish to respond to submissions made by Zero Waste SA? 

We note that Zero Waste SA has a focus on waste reduction and acknowledges the potential for 
hazardous chemicals and containers to be disposed of inappropriately if no convenient and 
accessible means of disposal exists. The Programs provide those means. 

Our client agrees that the ideal solution is an industry where producers accept responsibility for 
their products (“EPR”). We submit that the Programs achieve EPR for AgVet chemicals by way of 
an industry-led initiative. This is acknowledged by Zero Waste SA. 

The HHFCC program is complementary to the Programs. 

AgStewardship Australia does not have a “jurisdictional breakdown regarding frequency of 
collections or likely future collections”. Collections are based on a combination of needs identified 
from: 

-  requests from holders of unwanted chemical; 

- specific events ( ie flooding); and 

- project management designed to schedule collections based on the availability of an 
appropriate collection vehicle. 

AgStewardship Australia works consistently to identify “industry free riders” and invite them to 
participate in the Programs. It is acknowledged that not all industry participants do participate in 
the Programs but AgStewardship Australia’s continued aim is to increase the number of 
participants (an aim which our client has successfully pursued over the past five years as set out 
below). 
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• The ACCC notes that the number of manufacturers and suppliers participating in the Programs 
has risen from 72 to 100 over the last five years.  

o Confirm the composition of the 100 manufacturers/suppliers paying the levy (e.g., in 2008 
it consisted of 14 members from Croplife and 10 members of AHA and the remainder 
were from VMDA and independent suppliers).  

Attachement C to our client’s application provided that composition. 

o What proportion do the 100 organisations represent as a percentage of all AgVet 
chemical manufacturers and suppliers in Australia? 

This is difficult to estimate due to changing dynamics within the industry. There are 
companies who have registered with the APVMA as suppliers of chemicals but who do 
not actually do so. They are therefore not considered to be AgVet chemical 
manufacturers or suppliers. No current analysis is available which identifies the exact 
number of AgVet chemical manufacturers and suppliers. 

Our client estimates that it accounts for approximately 90 percent of the market.  

AgStewardship Australia continually aims to increase participation and has successfully 
done so (as is demonstrated by the increase in participants from 2008 to 2013).  

• We refer AgStewardship Australia to the ACCC’s evaluation of public detriment from the conduct 
in the 2009 Determination, particularly the two issues discussed in paragraphs 5.18 to 5.32 (that 
some users pay the levy but are unable to access the service, and that some users are unable to 
access the ChemClear program without further cost). 

o Please address AgStewardship Australia’s current position on these issues, including any 
progress AgStewardship Australia has made over the last five years. Where possible, 
ensure the response includes measurable analysis of any improvements made - e.g., the 
number of and location of new sites established in the last 5 years. 

These are ongoing issues but AgStewardship Australia has addressed them by  

a) Increasing the number of collection agencies, collections sites and community groups 
involved (see statistics below); and 

b) Increasing advertising and building awareness through education in relevant industries. 

• Provide the average cost of processing a 20 litre container (the ACCC made reference to this in 
the 2009 determination at page 18). Does this cost continue to exceed the income received from 
the levy? If so, please explain how AgStewardship Australia funds the outstanding cost. 

It is not practicable or possible to provide an “average cost” for processing a 20L container. 

AgStewardship Australia’s funding model relies on a “bulk” batching of collections and recycling 
which enables the amortisation of costs. It is therefore not directly possible to link the 4c levy to 
the disposal of a specific container. 

To assist ACCC, AgStewardship Australia notes that its expenditure in the financial year 2012/13 
will result in a small trading shortfall. Figures have not yet been finalised, and are due to be 
released to members at the AgStewardship Australia AGM in November. If the ACCC requires 
access to accounting figures, please advise and we will seek instructions to provide them on a 
commercial-in-confidence basis.  

AgStewardship Australia maintains substantial reserves which are sufficient to absorb a shortfall. 
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Furthermore, AgStewardship Australia is committed to identifying and implementing cost savings 
measures, increasing participation and continuously reviewing its operations in order to increase 
income, so that shortfalls are avoided where possible.  

• Please provide an indication of the proportion the 4 cent levy represents of the total retail price of 
agvet chemicals. The ACCC appreciates that chemical prices vary considerably, and therefore 
requests an estimation in relation to examples of commonly purchased agvet chemicals in 20 litre 
containers. 

Products and formulation prices vary enormously. AgStewardship Australia does not have access 
to pricing. By way of example, 360 Glyosphate, a common product, is listed on the internet at 
some retailers at approximately $130 per 20L container, whereas pour on drenches for sheep and 
cattle are listed at between $549 and $869 per20L. 

The $0.04c levy is a very small component of those prices. 

• Please further quantify benefits that have risen since the 2008 authorisation – in particular refer to 
paragraph 5.7 of AgStewardship Australia’s Public Interest Impact Statement: 

o In relation to (c) does this statement suggest that of all drums upon which the levy has 
been applied, half of those drums are returned for processing? What was the return rate 
during 2008 (was it 38%?). 

Available data reflects a return rate in 2008 of approximately 40%. 

o In relation to (d), confirm how many more sites have been established since 2008. 
Confirm the percentage of peri-urban sites were available during 2008 (the ACCC 
understands peri-urban sites now represent 5% of all sites). 

In 2008, 703 collection sites existed throughout Australia, with approximately 10 being 
peri-urban. By 2013 this had increased by 78 sites to 781 collection sites with 39 being 
identified as being peri-urban. 

o In relation to (e), confirm the number of additional community groups and collection 
agencies compared to 2008. 

In 2008 there were 451 collection agencies, of which 405 were local government councils, 
and 36 community groups were involved in the Programs. 

By 2013 the number had increased to 455 collection agencies. The number of local 
government councils has decreased to 366, due to mergers of councils, etc. The number 
of community groups has increased to 108. 

• Please provide updated figures regarding outcomes of the Programs as referred to by the ACCC 
at paragraph 5.35 of the determination in 2009. 

21,942,887 containers have been collected and recycled since inception in 1999, with a weight of 
approximately 26,700 tonnes. 

Unfortunately the remaining statistics referred to in paragraph 5.35 of the ACCC’s 2009 
determination are no longer collated in the same way and it is not possible to provide updated 
figures. 

AgStewardship Australia submits that the Programs continue to grow and, in light of their ongoing 
success, the public benefits, as represented by the statistics referred to, continue to be realised. 
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• Please break down the total figure of 119,488 kilograms of chemicals collected under the 
ChemClear program between 2004 and 2008 (split between Group 1 and Group 2 chemicals). 

Group1 = 66,606.84 kgs 

Group 2= 52,881.81 kgs 

17 October 2013 request: 

• Please see attached submission from the Weed’s Network which supports AgStewardship’s 
application only subject to conditions it proposes the ACCC places on the re-authorisation. We 
received this last night. 

The Weed’s Network (TWN) identifies issues that are outside of the scope of the AgStewardship 
Australia application for authorisation. AgStewardship Australia does not have a mandate to 
eradicate the use of AgVet chemicals, nor could it. Rather, AgStewardship Australia’s aim is to 
avoid and reduce waste, which it achieves by providing a mechanism for the safe disposal of 
AgVet chemicals and Containers, including providing training and guidelines for the safe cleaning 
of Containers. 

It would not be appropriate to divert the levy income in the way suggested because that is not the 
purpose of the levy.  

The Programs rely on voluntary participation and, as such, represent willingness by the industry 
to take responsibility for the safe disposal of containers and chemicals. To alter the scope to divert 
the income would jeopardise that voluntary participation. 

The matters raised by TWN concerning the eradication of AgVet chemicals on a broader level are 
matters for government. 

The Programs do not serve to legitimise the use of hazardous pollutants, but rather to ensure that 
an industry which relies on the use of AgVet chemicals is able to do so in a safe and 
environmentally responsible manner. 

We trust the above information is of assistance as you continue processing our client’s application. 

If you require any further information please do not hesitate to contact us. 

Sincerely 

 

NICHOLAS TEBBEY Supervising Director  GERALD SANTUCCI 


