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Mr David Hatfield and Ms Hannah Ransom
Mergers and Adjudication Branch
Australian Competition and Consumer Comm¡ssion
23 Marcus Clarke Street
CANBERRA ACT 2601

Dear Mr Hatfield and Ms Ransom

Clubs Australia - Application for authorisation of collective bargaining arrangements - 491381

1 lntroduction

1.1 We act for Tabcorp Holdings Limited ("THL') and certain of its wholly-owned subsidiaries, as
detailed below ('THL Suppliers"):

. Sky Channel Pty Ltd ("Sky Channel");

. TAB Limited and Tabcorp Wagering Manager (Vic) Pty Ltd (collectively "TAB");

. Tabcorp Gaming Solutions Pty Ltd ("TGS"); and

. Keno (NSW) Pty Ltd, Keno (Qld) Pty Ltd and Tabcorp lnvestments No. 5 Pty Ltd
(collectively, " Keno"),

in relation to application for authorisation 491381 submitted to the ACCC by Clubs Australia on
14 August 2013 ("Application").

1.2 This letter sets out the views of THL and the THL Suppliers in relation to the Application.

2 Ðealings with clubs

2.1 The THL Suppliers have significant dealings with clubs as follows:

(a) TAB supplies wagering services, either directly or indirectly through agency arrangements,
in New South Wales and Victoria to approximately 2,880 venues, of which approximately

fConfidentiafl are clubs;
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2.2

2.3

(b) Sky Channel supplies subscription broadcasting services for thoroughbred, harness and
greyhound racing to approximately 5,350 venues nationally, of which approximately
lConfidentia{ are clubs;

(c) TGS supplies specialised consulting and support services for new operators of Electronic
Gaming Machines at approximately 160 venues in Victoria, of which approximately
fConfidentia{ are clubs; and

(d) Keno entities supply keno services through agency agreements to approximately 3,400
venues in New South Wales, Victoria and Queensland, of which approximately
lCo nfide nti a{ are clu bs.

The terms on which each of the THL Suppliers supplies services to clubs have developed over time,
and THL considers that the terms on which each of the THL Suppliers offers its services are
commercially reasonable. ln this regard, the "standard form" contracts under which the THL
Suppliers offer their services have generally been the subject of significant consultation and
negotiation with various industry bodies (including for example the Australian Hotels Association).

THL also notes that there are a number of differences between the supply terms entered into with
clubs in different locations and in particular ditferent States. Those ditferences reflect previous
negotiations, the types of services offered, and the specific regulatory and legislative requirements
to which the THL Suppliers are subject in each State/territory.

3 Views on the Application

3.1 THL agrees that the potential for anti-competitive detriment arising from the proposed collective
bargaining conduct is likely to be reduced if:

(a) participation by both member clubs and suppliers is voluntary; and

(b) the collective bargaining will not involve any collective boycott activity

3.2 These features are therefore critical aspects of the Application, and THL would have significant
concerns if these features were not fully reflected in Clubs Australia's conduct.

3.3 However, in order to reduce the othen¡vise significant potential for anti-competitive detriment, THL
also considers that the ACCC should impose a condition on any authorisation similar to that
contained in Authorisation 491257 granted to the Australian Hotels Association in 2006 (.AHA
Authorisation") - namely that:

(a) A negotiating committee must not comprise of members of more than one state/territory
Clubs Australia division; and

(b) Negotiating committees formed within each state/territory are not permitted to share or
dlscuss information obtained through the course of engaging in collective bargaining
negotiations with other negotiating committees formed in other states/territories.

3.4 As set out above, there are a number of differences between the supply terms entered into by the
THL Suppliers with venues (including clubs) located in different States and territories. These
differences include, for example, differences in:
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(a) lConfidentiall

(b) lConfidential

(c) lConfidentiall

3.5 These differences in commercialterms are not, as Clubs Australia suggests is the case with some
suppliers, based on different market power considerations in different States and territories. Rather,
they reflect different commercial circumstances in those locations (e.9. previous negotiations, the
types of services offered, license terms, and local regulatory requirements). For example, when
offering wagering services, TAB has to comply with material differences between the wagering laws
in New South Wales and Victoria, as well as differences under each of the licence conditions and
racing industry agreements it has entered into in each of those States. These differences are
reflected in the relevant standard form contracts.

3.6 Similarly, with the offering of keno services in New South Wales, Queensland and Victoria, Keno has
to comply with the specific legislative requirements in each State. The agreements in each State
therefore reflect not only differences in the commercial terms of the licenses, but also differences in
the regulatory requirements. ln addition, the standard form contracts for supply of keno services
require approval by the regulator in each State.

Many of the contracts entered into by the THL Suppliers with clubs are also subject to express
confidentiality obligations. lt is important that these confidentiality obligations continue to be
observed.

3.7

3.8 Collective negotiations on behalf of all member clubs would potentially involve negotiations on behalf
of approximately 6,577 clubs (see page 8 of the Application), Without the imposition of the
conditions above, THL considers that collective negotiations on behalf of this number of clubs
nationally would:

(a) present significant risks to confidentiality obligations contained within current agreements;

(b) significantly reduce the incentive for a THL Supplier to offer special terms to individual clubs
(or clubs located in particular areas), as this would result in calls for those terms to be made
available far more widely than is commercially justifiable;

(c) reduce the level of competition between clubs for the acquisition of services provided by the
THL Suppliers; and

(d) significantly increase the risk of collusive conduct across a substantial proportion of the
industry (i.e. with discussions on behalf of up to 6,577 clubs across eight types of key inputs
and involving a large number of suppliers, there is a significant risk of wide-ranging
information exchanges and "spill-over" beyond the scope of the authorisation).

3.9 THL notes Clubs Australia's statement that "information sharing is an inherent aspect of collective
bargaining". However, the concerns set out above would be significantly reduced and ameliorated if
any authorisation was subject to the conditions set out above. These conditions are entirely
consistent with those already imposed by the ACCC in the AHA Authorisation.

3.10 THL considers that there is no reason why Clubs Australia could not comply with these as conditions
of any authorisation, particularly given that Clubs Australia has member associations in each State
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and territory of Australia. These conditions are not likely to reduce any public benefits associated
with the collective bargaining, but will significantly reduce the likelihood of any competitive detriment.

4 Gonclusion

4.1 lf the ACCC has any questions in relation to THL's views as set out in this letter and, in particular, in
relation to the need for conditions of the type imposed by the ACCC in the AHA Authorisation, THL
WO be pleased to assist.

Wayne Leach
Partner
T +61 2 9296 2327
M +61 419602617
wayne. leach @au. kwm. com
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