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Our reference   Michael Bradley 10634 

Phone +61 2 8216 3006 

Email michaelb@marquelawyers.com.au 

13 September 2013 

Australian Competition and Consumer Commission 

Adjudications  

23 Marcus Street 

CANBERRA  ACT  2601 

 

Attention: Mr Richard Chadwick, General Manager, Adjudication Branch 

By email:  adjudication@accc.gov.au 

Dear Mr Chadwick 

Application for authorisation of a joint tender for waste services 

Fee waiver request 

We act for NetWaste, which is a collaborative waste management organisation between twenty-eight 

NSW local councils.   

NetWaste has been appointed by eight of its member councils, being Bathurst Regional, Blayney 

Shire, Blue Mountains City, Cabonne, Forbes Shire, Orange City, Parkes Shire and Wellington 

Councils (Councils), to manage a proposed joint tender for waste collection services and the 

processing of recycling and organic waste material (Joint Tender).  NetWaste and the Councils’ are 

applying for authorisation for the Joint Tender (Application). 

We attach the following documents. 

1. Letter from the ACCC dated 5 September 2013 regarding fees for the Application. 

2. A completed Form B for the Application. 

3. Attachment to Form B setting out further detail on the Joint Tender and the Application. 

4. Confidential Annexure “A” to the Application. 

NetWaste requests that the document marked “Confidential Annexure A” be excluded from the public 

register.  The document reflects an agreement that is currently in place between the Councils, the 

details of which are not public information. 
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Could you please confirm receipt of the application.  As soon as we receive this confirmation we will 

arrange payment of the reduced lodgement fee by way of EFT.  We will use the following account 

details for the ACCC.  Please let us know if these are incorrect. 

Account Name: ACCC Administered receipts account 

Bank: Westpac Banking Corporation 

BSB: 032-730 

Account Number: 146550 

Payment narrative: NetWaste Authorisation Fees 

Please contact Hannah Marshall or me if you require any further information. 

Yours sincerely 

 

Michael Bradley 

Managing Partner  



 

Contact Officer:  Anna Giannakos  
Contact Phone:  (03) 9290 6920 

 9 September 2013 

Michael Bradley  
Managing Partners  
Marque Lawyers Pty Ltd  

By email: michaelb@marquelawyers.com.au  

Dear Mr Bradley  

Fee waiver request 

I refer to your correspondence of 4 September 2013 to the Australian Competition and 
Consumer Commission (ACCC) in respect of a proposed application for authorisation. In 
your correspondence you have requested that the ACCC grant a fee waiver in respect of the 
proposed arrangement. 

In particular, you have requested that the fee to be paid in relation to an application for 
authorisation to be lodged by NetWaste and member councils regarding waste collection 
services and processing of recycling and organic waste material be waived.  

In support of your request, among other things, you submitted that the full lodgement fee 
would be recovered from rate payers and seeing as though budgets are set, if a fee waiver is 
not granted, allocations would need to be found for this additional cost – diverting funds from 
other public functions. 

Having regard to the above, as a person authorised to assess fee waiver requests for and on 
behalf of the ACCC, I wish to advise that an application fee of $2500 will apply with respect 
to the application for authorisation to be lodged by NetWaste and member councils. 

This decision will remain in force for a period of three months. The three month period will 
expire on 9 December 2013. 

A copy of this letter should accompany the application for authorisation to be lodged by 
NetWaste and member councils.  The cover letter to the application should mention that a 
letter from the ACCC regarding a fee waiver is enclosed with the application. The application 
together with this letter will be placed on the public register at that time. 

If the application for authorisation is lodged by NetWaste and member councils after 9 
December 2013, a full application fee of $7500 will apply, unless a subsequent request for a 
fee waiver is made and ultimately approved by the ACCC. 



Should you have any queries in relation to this matter, please do not hesitate to contact 
Anna Giannakos on (03) 9290 6920. 

Yours sincerely 

 
Richard Chadwick 
General Manager 
Adjudication Branch 
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1. Background 

1.1 The applicants 

This application is made on behalf of the following councils located in regional NSW: Bathurst 

Regional Council, Blayney Shire Council, Blue Mountains City Council, Cabonne Council, 

Forbes Shire Council, Orange City Council, Parkes Shire Council, Wellington Council 

(Councils). 

The locality of the Councils is illustrated in Figure 1 below.  As the figure shows, the Councils 

are located in the Central and Eastern Subregions of NSW.  They are for the most part 

adjacent to one another.  The exception is the Blue Mountains City Council which is separated 

from the Bathurst Regional Council area by a narrow strip of land that falls within the Lithgow or 

Oberon Council areas. 

Figure 1: Regional NSW Council Localities 

 

The Councils’ service functions are defined in the Local Government Act 1993 (NSW) (LGA).  

They include the provision, management and/or operation of waste removal, treatment and 

disposal services and facilities.   

1.2 The joint tender 

The Councils propose to jointly tender for each of waste collection services and processing of 

recyclable and organic material (Tender).   In some instances the Councils may procure the 

services jointly, by way of separate contracts with similar terms. The Councils have identified a 
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number of benefits and efficiencies that will flow from the joint tender for these types of 

services, outlined below in section 4. 

The Councils will conduct the Tender in accordance with the requirements of the LGA and its 

associated regulations. 

Several of the participating councils, namely Blayney Shire, Cabonne, Forbes Shire, Parkes 

Shire and Orange City Councils, have existing contracts for these services that are due to 

expire in 2015.  Subject to the ACCC’s authorisation, the Councils plan to commence the 

procurement process for services to be provided from February 2016 onwards before the end 

of 2013.   

The Councils have entered a Memorandum of Understanding (MOU) (see Confidential 

Annexure A) pursuant to which they commit to the joint tendering process for the Services, one 

component of which is to seek authorisation from the ACCC.   

 

The Tender is being managed by Netwaste.  NetWaste is the title given to a collective of 28 

councils that have combined as a voluntary regional waste group with the primary aim of 

providing a collaborative approach to regional waste and resource management.  NetWaste 

has been sponsored by the NSW Government’s Environment Protection Authority (EPA) (or 

equivalent) for the past seventeen years and has continued to deliver significant improvements 

to the manner in which waste is managed across the region. 

1.3 The authorisation application 

The Councils seek ACCC authorisation for the Tender.   The Councils consider that there 

would be several public benefits resulting from the Tender.  The Councils do not consider that 

there will be any material lessening of competition that would flow from the Tender.  The 

Councils request a 13 year period of authorisation.  Following the Tender process they would 

seek to enter 10 year contracts commencing in 2016. 

2. Request for interim authorisation 

The Councils request that the ACCC grant interim authorisation in respect of this application, in 

order to commence work on the Tender before the end of 2013.  The Councils aim to invite 

Tenders by February 2014.  This will allow sufficient time for the Tender to be completed, 

contracts negotiated, and for the successful supplier/s to prepare to provide the Services. 

The Councils will not enter into contracts for the Services before the ACCC issues a final 

decision in relation to this application.  Consequently, granting interim authorisation will not 

affect current arrangements in place with each Council in relation to the Services, and interim 

authorisation will not affect competition in any relevant market. 

Allowing the Councils to proceed in a timely manner and ensure that potential suppliers have 

the greatest opportunity to respond to and participate in the Tender could have the effect of 

increasing competition. 

The Councils request that the ACCC respond to the request for interim authorisation within 28 

days if possible. 
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3. Description of the Services 

3.1 Services included in the Tender 

NetWaste proposes to issue an open tender for the following services: 

(a) waste collection services (Waste Collection Services); 

(b) receiving and processing of recyclables (Recyclables Processing Services); and 

(c) receiving and processing of organic waste (Organics Processing Services). 

(together, the Services). 

3.2 Waste Collection Services 

The Waste Collection Services will involve the kerbside collection of domestic waste, or 

municipal solid waste (MSW), recyclables and/or organics in each of the participating Council 

areas.  The collected material is then delivered to landfill sites or processing facilities. 

Suppliers would be required to provide weekly and fortnightly services to eligible premises in 

each Council area.  Suppliers would charge a service fee per kerbside service.  

It is anticipated that the service fees will be influenced by the combination of Councils acquiring 

each of the Services. For example, where services are provided to all Council areas, the 

service rates for some Councils may be reduced compared to the service rates if those 

Councils tendered for the service individually.   

The Blayney, Cabonne, Forbes Shire, Orange City and Parkes Shire Councils currently receive 

Waste Collection Services from J R Richards and Sons.    Those contracts are due to expire in 

December 2015.  Blue Mountains City Council receives recyclables collection services from 

JJ Richards and Sons.  The other Councils provide MSW collection services in-house.. 

3.3 Recyclables Processing Services 

Recyclable material includes paper and cardboard, glass, aluminium, steel and plastics.  There 

are three components of recyclable waste management.  The first step involves collection from 

council residents and delivery to a materials recovery facility (MRF) and will be a component of 

the Waste Collection Services for participating Councils.  The second step involves the MRF 

screening and sorting the recyclable waste according to material.  The third step involves the 

MRF selling each type of recyclable material on to businesses for use in production processes.  

Material that the MRF cannot sell is disposed to landfill.  The Recyclables Processing Services 

sought in the Tender will comprise the second and third steps of this process. 

Recyclables processing facilities generally charge based on a per tonne service rate.  This 

service rate may include the establishment of infrastructure e.g. a processing facility and may 

also include the provision of waste transportation. The service fee per tonne is anticipated to be 

reduced depending on the number of tonnes committed by the Councils for the term. It follows 

that the more Council areas included will result in the price per tonne reducing. Transportation 

costs may counter the reduced costs for some Councils.  A further fee is normally levied for any 

material that cannot ultimately be recycled, such as residential waste that is included in 

recycling bins.   
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For the Recyclables Processing Services, the Bathurst Regional, Cabonne, Forbes, Orange 

City and Parkes Shire Councils currently have contracts with the Orange MRF operated by J R 

Richards & Sons.  Blue Mountains City Council receives Recyclables Processing Services, 

including collection,  from JJ Richards and Sons.  The processing component of this contract is 

subcontracted at JJ Richards’ discretion.  We understand the current processing provider is 

VISY. 

3.4 Organics Processing Services 

Organics collection and processing will be  a new service for the participating Councils.  

Organic waste primarily comprises garden waste and may include food waste.  The organic 

material is collected and processed at a purpose built organics processing facility.  The type of 

facility will depend upon the composition of the collected material e.g. the facility requirements 

will differ if food waste is included.  The processing facility will normally employ a large scale 

process for treatment and/or composting.   

Fees for organics processing are charged on a similar basis as for recyclables processing.  E.g 

facilities charge by the tonne and the rate may take account of the establishment of 

infrastructure and the necessity for transportation.  As with recyclables processing, the price is 

likely to be lower for a higher volume of material. 

3.5 Structure of the Tender 

Each of the component Services will form a separate part of the tender.  Prices will be sought 

from the suppliers for providing the services on a regional basis or to individual Councils.  Each 

Council would enter separate contracts with each supplier.  Where Services are procured on a 

joint or regional basis the participating Councils would enter individual contracts with similar 

terms.   

Councils will be permitted to accept or reject tenders.  The Councils’ decision on whether to 

procure services will depend primarily on the tendered rates.   

For the Waste Collection Services, the Councils intend to procure services jointly for the 

Blayney, Cabonne, Forbes Shire, Orange City and Parkes Shire Councils.  The other 

participating Councils will ask suppliers to submit prices for regional services (i.e. any 

combination of councils) and for services provided for each council individually.   

For the Recyclables and Organics Processing Services, there is no requirement that the 

services be provided jointly to the Councils.  The Councils will ask suppliers to submit prices for 

regional or sub-regional services (i.e. combinations of proximate, participating councils) and for 

services provided for each Council individually. 

Proposed participation in the tender is outlined in Figure 2 below.   The table indicates the 

Councils that will request tenders for, and consider procuring, each of the three services.  

Councils will only decide whether to procure each service after they receive tenders. 
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Figure 2: Council and Tender participation details  

Council Pop. 

approx 

Tonnes 

waste* 

Tonnes 

Recycling* 

Services sought in Tender 

Waste Collection Processing 

MSW Recycling Organics Recycling  Organics  

Bathurst 

Regional 

40,000 9,646 3,252  x x x x 

Blayney Shire 7,300 2,000 534 x x x x x 

Blue 

Mountains 

City 

76,000 22,781 8,834  x x x x 

Cabonne 12,800 1,578 557 x x x x x 

Forbes Shire 8,000 3,460 675 x x x x x 

Orange City  40,900 15,457 2,570 x x  x  

Parkes Shire 15,000 3,102 732 x x x x x 

Wellington 8,500 4,320 -  x x x x 

TOTAL 208,500 59,078 17,630 5 8 6 8 6 

*Tonnes 2010-2011: NSW Local Government Waste and Resource Recovery Data 2010-2011, NSW EPA, 2013. 

 

Bathurst, Blue Mountains City and Wellington Councils will not seek Waste Collection Services 

in the Tender as they provide these services in-house.  They seek to procure recycling and 

organics collection and processing services because they do not have the capacity to provide 

these in-house. 

Orange City Council has a separate organics collection and processing contract and will not 

seek these services in the Tender. 

3.6 Outcomes from the Tender  

The structure of the Tender means that following the Tender, there may be one or more 

suppliers for each of the Services.  Contracts for the Services will run for a term of 10 years.  

During the term each supplier will provide the Services to the relevant Council exclusively.   

The 10 year term is considered to be reasonably standard for waste contracts of this type.  For 

example, the Blayney, Cabonne, Forbes Shire, Orange City and Parkes Shire Councils’ waste 

collection services contracts have a term of 10 years.  Significant capital investment is required 

such as waste collection vehicles or facility infrastructure that is ordinarily depreciated over the 

set term of the service contract. Longer terms can be considered where there are more 
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substantial infrastructure requirements. The Councils may also obtain the benefit of lower 

prices for the Services when they are provided for a longer term.   

4. Public Benefits 

(a) Transaction cost savings 

The LGA and Local Government Regulations (General) Regulation 2005 (NSW) (LGR) 

prescribe the process for tendering by the Councils.   It includes the preparation of tender 

documents, the advertising of the tender, and the receipt and consideration of tenders.  

Once successful suppliers are identified, the process of negotiation and entry into 

contracts follows.   The whole process involves a considerable investment of time and 

resources. 

Conducting a joint tender such as the Tender will create a more efficient process, 

eliminating the replication of work by the Councils.  It will avoid additional expenses that 

would be incurred in conducting separate tenders for the Services.  It will also allow the 

Councils to avoid expending additional time and resources on the Tender that may be 

spent on other tasks for the benefit of their respective communities.   

The ACCC has previously recognised a public benefit in the form of increased efficiency 

and reduced transaction costs in a joint tender for waste services by councils
1
.  

(b) Better buying power, increased competition between suppliers  

Where the Councils award a joint, regional contract in respect of any of the Services, a 

single negotiation for a larger volume of work is likely to give the Councils a stronger 

bargaining position.  Obtaining the Services at a lower price or with a higher level of 

service is ultimately a benefit for rate payers.   

For some of the smaller participating Councils, the cost of services like the Organics 

Processing Services may be prohibitive if they sought the services individually.  The 

improved bargaining power arising from the Tender could result in the Services being 

offered to residents where they otherwise might not be offered. 

Further, the potential to win a larger, regional contract is likely to stimulate competition 

between suppliers seeking to provide the Services.   

The ACCC has previously recognised a public benefit in the form of better buying power 

in a joint tender for waste services by councils
2
. 

(c) Greater economies of scale and reduced operational risk for service providers 

The suppliers that are awarded regional contracts will have a greater number of houses 

from which to collect waste in the case of the Waste Collection Services, and a greater 

volume of material to process in the case of the Recyclables Processing and Organics 

Processing Services.  This will likely improve economies of scale and reduce operational 

risk for the suppliers. 

                                                      
1
 E.g. A91352 Burwood Council and Ors, Determination, 19 June 2013; and A91361 Wollongong City Council and Shellharbour 

City Council, Draft Authorisation, 26 June 2013; A91352 (Previous Council Authorisations). 
2
 Previous Council Authorisations.  
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The ACCC has previously recognised a public benefit in the form of greater economies 

of scale and reduced operational risk in a joint tender for waste services by councils
3
. 

(d) Incentive for new market entrants  

The prospect of a 10 year regional contract for any of the Services may provide an 

incentive for new market entrants or existing waste services providers to expand their 

current operations.   

For example, Orange is the only Council that currently provides organics collection and 

processing services to constituents.  It is contracted to an organics processor, 

J R Richards & Sons, which has commissioned a new organics processing facility in 

Orange
4
.   

Pursuant to the Tender, the Councils propose to include organics collection in the Waste 

Collection Services and to procure Organics Processing Services for seven new Council 

areas.  The increased demand represented by the seven councils seeking Organics 

Processing Services in the Tender could stimulate the further development of processing 

facilities in the region. 

5. Market definition 

The Services comprised in the Tender have different characteristics and are not substitutable 

for one another.  We address each of them separately below. In previous, similar applications 

the ACCC has identified broad areas of competition that may be affected by the proposed 

conduct rather than precisely identifying particular markets.   

5.1 Waste Collection Services 

There are a number of waste collection companies operating in relevant Council areas of NSW.  

Suppliers that might compete to provide these Services in the Tender will require kerbside 

collection and logistics capabilities of sufficient size to service the population and waste volume 

in each Council area. 

The Waste Collection Services may be supplied by operators within each council region, or 

within neighbouring regions or from outside the region.  For example, the services are currently 

provided to five of the participating Councils by a single provider, J R Richards and Sons.   

Possible service providers of which NetWaste is aware include JR Richards and Sons, 

JJ Richards and Sons, Transpacific Cleanaway, SITA, Veolia Environmental Services, URM, 

and Remondis. 

5.2 Recyclables Processing Services 

Suppliers that might compete for the recyclables processing services will be operators of 

MRFs.   

The geographic area in which the suppliers might operate is broad.  It includes MRFs operating 

in the relevant Council regions.  It also includes MRFs located in the Sydney area.  For 

                                                      
3
 Previous Council Authorisations. 

4
 http://www.orange.nsw.gov.au/site/index.cfm?module=NEWS&PageMode=indiv&page_id=322675  

http://www.orange.nsw.gov.au/site/index.cfm?module=NEWS&PageMode=indiv&page_id=322675
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example, the Dubbo Council (which is not party to this application) has used MRF facilities 

provided by VISY in the Sydney region
5
.   

Given the possible volume of recyclable material that may be processed pursuant to a joint 

contract following the Tender, it is likely that MRFs from a wider geographic area will compete 

to provide the Services. 

Possible service providers of which NetWaste is aware include JR Richards and Sons, 

Transpacific Cleanaway, SITA, Veolia Environmental Services, Resmondis, VISY and 

Polytrade.  If these service providers do not have appropriate processing facilities themselves, 

they might subcontract the service to another provider. 

5.3 Organics Processing Services 

The specialised facilities required for organics processing means that there is substitutability 

only between operators who have such facilities. 

The Organics Processing Services may be supplied by operators in or near the participating 

Council areas or outside the region.   

Local service providers might include J R Richards & Sons, which has recently commissioned a 

new organics processing facility in Orange
6
, and Australian Native Landscapes.  Other 

providers from outside the region might also participate in the Tender. 

Possible other service providers of which NetWaste is aware include Transpacific Cleanaway, 

SITA, Veolia Environmental Services and Remondis. 

6. Counterfactual 

If the ACCC does not authorise the Tender, the following outcomes are likely. 

(a) The Councils will individually tender for the Services, suffering the expense and 

administrative burden of conducting the tenders individually. 

(b) Some Councils may not be able to procure and offer Recyclables or Organics 

Processing Services to residents at all without the bargaining power flowing from the 

potential joint procurement resulting from the Tender. 

(c) The same suppliers will compete to provide the Services to each Council, potentially 

requiring them to submit as many as eight separate tender proposals. 

(d) Following the tender period, the outcomes may be similar to the outcomes described for 

the Tender.  That is, there may be single or multiple suppliers providing the Services to 

each of the Councils.   

(e) The possible lack of consistency between contract terms may have a negative impact for 

the suppliers in that they may not achieve the economies of scale or reduction of 

operational risk that could flow from the Tender. 

                                                      
5
 Dubbo City Council Media Release, 3 November 2009, http://www.dubbo.nsw.gov.au/media-releases/council-accepts-tender-

for-recyclables 
6
 http://www.orange.nsw.gov.au/site/index.cfm?module=NEWS&PageMode=indiv&page_id=322675 

http://www.dubbo.nsw.gov.au/media-releases/council-accepts-tender-for-recyclables
http://www.dubbo.nsw.gov.au/media-releases/council-accepts-tender-for-recyclables
http://www.orange.nsw.gov.au/site/index.cfm?module=NEWS&PageMode=indiv&page_id=322675
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7. Public Detriments 

The Councils submit that the Tender would result in minimal public detriment.  Any possible 

reduction in competition will be mitigated by the following factors. 

(a) The Tender will be public and conducted pursuant to the LGA and LGR.  The process 

will allow the maximum number of suppliers to compete to provide the Services. 

(b) The structure of the Tender is such that more than one supplier may be successful in 

each of the three categories of Services.  The Councils retain the right to accept or reject 

Tenders.  If the individual terms offered to a Council are more favourable than those 

offered on a regional basis, the Council can choose to accept the individual proposal. 

(c) The participating Councils plan to allow a public review of the draft structure of the tender 

in order to consider any service provider’s concerns or barriers presented by the 

intended structure of the services offered by the Councils in the tender.   

(d) The ten year term of the contracts will allow the successful suppliers to invest in the 

infrastructure required to ensure the maximum level of service over the life of the 

contract. 

In previous, similar applications, the ACCC has recognised that joint tendering between 

councils for waste management services is unlikely to have any significant public detriment that 

could outweigh the numerous public benefits that flow from such a tender
7
. 

                                                      
7
 Previous Council Authorisations. 
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