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Pre-Decision Conference:  
Application for authorisation A91360   

lodged by the Australian Society of Ophthalmologists Ltd 
 
Monday, 5 August 2013 
 
Venue: ACCC Sydney Office Tamworth meeting room, Level 20, 175 Pitt Street, Sydney  
 
Attendees: 
 
Australian Competition and Consumer Commission 
Sarah Court, Commissioner  
Richard Chadwick, General Manager, Adjudication Branch  
David Hatfield,  Director, Adjudication Branch  
Hannah Ransom, Senior Project Officer, Adjudication Branch  
Linley Johnson, Economic Advisor 
 
Australian Society of Ophthalmologists 
Mr Kerry Gallagher, Chief Executive Officer 
Dr Shish Lal, Secretary/Treasurer 
Mr David Russell, Director of Policy and Strategy 
 
Royal Australasian College of Surgeons  
Mr James McAdam, Director, Relationships and Advocacy 
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Conference commenced: 10:00am AEST 

 

Commissioner Court welcomed attendees, made some introductory remarks outlining the 

purpose of the conference and procedures to be followed at the conference and declared 

the pre-decision conference open at 10am. The Australian Society of Ophthalmologists Ltd 

(ASO), as the party that called the conference, was asked to make an opening statement. 

Mr Kerry Gallagher (CEO, ASO) deferred to Dr Shish Lal as a practising ophthalmologist 

and secretary/treasurer of the ASO. 

Dr Shish Lal said that: 

 the scope of the conduct for which authorisation was sought extended only to fee 

setting within each shared practice, not fee setting between shared practices. Dr Lal 

said he is not aware of any other shared practices as large as the Vision Group 

practices. Each shared practice constitutes less than 1% of the total number of 

ophthalmologists; 

 previous ACCC decisions had granted authorisation to similar arrangements in the 

medical profession, including GPs, dentists, and to ophthalmologists practising within 

the Vision Group. In these decisions the ACCC has recognised likely public benefits 

from consistent and predictable pricing for patients; 

 the ASO believes that authorising the conduct will encourage more ophthalmologists 

to join shared practices. Dr Lal said there is a trend towards shared practices 

anyway, but that this trend applies equally to Vision Group. The ACCC did not 

require Vision Group to show that the conduct would result in an increase in the 

number of shared practices. 

 the ASO is prepared to confine the scope of its application to include only shared 

practices which have another private provider of ophthalmic services within 10km. Dr 

Lal said he believed this to be 90-95% of shared practices and will likely cover many 

regional areas as these often have more than one private ophthalmology practice. 

Commissioner Court invited further comments from the ASO. 

Mr Gallagher said that: 

 patients are referred to ophthalmologists through general practitioners (GPs) or 

optometrists. There is an awareness within general practice and most areas of 

optometry of the fees charged by ophthalmologists. This is because of the informed 

financial consent requirements, which expect ophthalmologists to present patients 

with information on expected costs up front. Therefore competition between 

ophthalmologists is quite intense in that GPs and optometrists are looking first for 

safety and quality in choosing an ophthalmologist to refer a patient to, but price after 

that; 

 the cost of practising ophthalmology is increasing and as a result there is an 

increasing imperative for ophthalmologists to form shared practices. Relative value 

studies by government and business have shown that ophthalmology is the third 
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most expensive area of medicine to practice. This is due to the increasing cost of 

equipment used by ophthalmologists. Setting up an ophthalmology practice is 

extremely costly and so the potential for an individual ophthalmologist to set up 

independently is now small. 

Commissioner Court noted the ASO submission that 65% of ophthalmologists are currently 

in shared practices and asked if this meant that 35% are practising individually. 

Mr Gallagher said the numbers are not clear because ophthalmologists will often operate in 

multiple practices which have different types of arrangements. 

Mr David Russell (Director of Policy and Strategy, ASO) said 65% covers the number of 

ophthalmologists operating in shared practices, but not necessarily the volume of business. 

Dr Lal said: 

 many ophthalmologists work in a city but undertake some regional work as well  

  anecdotally, he understands that 35% of ophthalmologists operating in solo 

practices would be a reasonable estimate, although these were likely to be older 

ophthalmologists 

 younger ophthalmologists are increasingly working in groups 

 practising ophthalmology feels like a competitive environment with many practices 

reasonably close together in metro areas 

 while it is true that ophthalmology has the longest average wait time for elective 

surgery of any specialty, this is not due to the supply of ophthalmologists but simply 

a function of lack of funding for ophthalmology positions in public hospitals.  

Mr Gallagher said: 

 the elective surgery wait time is due to the level of public hospital funding. A number 

of public hospitals have ceased funding for elective ophthalmic surgery.  

 within the private system, a patient requiring ophthalmologic surgery will be treated 

within a week, and the wait time from referral to initial consultation is also relatively 

immediate. 

Dr Lal said that: 

 the proportion of urgent cases seen by an ophthalmologist is highly variable and 

depends on the individual work mix and type of group practice 

 he estimates 10% of his patients are urgent, but he knows other ophthalmologists 

who have closer to 30% urgent appointments 

 if he is operating, on leave or teaching then his colleagues at his practice will 

routinely fill in to see his urgent patients, even though they may be subspecialised 

 “urgent” in this context refers to patients needing to be seen that day. 

Commissioner Court asked how referrals from GPs operate for urgent cases. 

Dr Lal said that: 

 GPs will often refer to a particular ophthalmologist, but if the case is urgent may just 

refer to a practice. Whether or not the GP has referred to a particular doctor or the 
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practice, the practice will then determine who the patient sees based on availability of 

doctors and subspecialisations. 

 around 10-20% of referrals would not identify a doctor. 

Mr Gallagher said that patients may be referred to Dr A who may not be available so they 

will see Dr B if the case is urgent. It is important for a patient to have some understanding of 

the pricing regime. 

Dr Lal said cross-referrals within a practice are increasing with the level of subspecialisation 

within the profession, as one specialist may treat a patient for cataracts but the same patient 

may also see a glaucoma or ocular plastic specialist. 

Mr Gallagher said that:  

 ophthalmology practices tend to “clump” around facilities such as public and private 

hospitals, and day theatres. 

 there are a number of reasons why specialists maintain prices at particular levels 

including expectations by private health insurers that specialists will offer “no gap” or 

“known gap” services, and special arrangements for veterans and pensioners. 

 much of ophthalmologists’ work is within the ageing population of which a large 

segment is pensioners, veterans, etc. 

Commissioner Court asked if each ophthalmologist had a preferred provider relationship 

with one or more private health insurers in regard to “no gap” or “known gap” arrangements. 

Dr Lal said very few ophthalmologists will have preferred provider arrangements with health 

insurers. Generally an ophthalmologist will make an arrangement with an individual patient, 

rather than a specific insurer. 

Commissioner Court said the ACCC had anecdotal information that ophthalmologists will 

often charge 2-3 times the Medicare scheduled fee for services and asked if this was 

accurate. 

Dr Lal said: 

 this was probably accurate for consultation fees but for procedural fees the gap was 

not of that quantum 

 Medicare rebates for ophthalmology have increased below inflation every year for the 

past 20 years while the cost of providing ophthalmology services has increased 

rapidly 

 given the underlying practice costs in ophthalmology, it is not profitable for 

ophthalmologists to bulk bill all of their work in the current environment. 

Mr Russell noted that, in terms of cost of establishment of a practice, technology is getting 

better but the array of machines is greater. Each machine gets more specific in purpose so 

more machines are required by each practice. 

Commissioner Court asked who purchased machines in shared practices. 
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In response Dr Lal said in many shared practices financial partners have equity holdings 

and purchase the equipment through a shared entity. Contracted ophthalmologists use the 

equipment and pay a fee for its use to the equity partners. 

Mr Russell noted that he knows of ophthalmologists who practice in both metro and regional 

areas who need to take their own equipment out to regional areas as small hospitals do not 

always have the necessary equipment. 

Mr Gallagher said GPs have a similar gap between the Medicare scheduled fee and the 

charge to the patient. 

Commissioner Court asked whether the incidence of bulk billing was higher in the case of 

GPs. 

In response, Mr Gallagher said bulk billing in the case of GPs is skewed by the number of 

pathology referrals and other factors. 

Mr Gallagher said that, in relation to scarcity of ophthalmologists, the ASO had been 

working with the Federal Government to bring down wait times in the most remote places. 

The wait time for the IRIS service is now very comparable to the metropolitan areas. 

Commissioner Court noted the challenge for the ACCC in deciding whether or not to grant 

authorisation given the absence of specific information as to the locations of the practices 

involved and the competition around these practices. 

In response, Mr Gallagher said: 

 the Vision Group has changed significantly since the ACCC authorised the conduct 

some years ago 

 the structure of GP practices has also changed significantly following the ACCC 

authorisation 

 the ACCC authorised GPs and dentists collectively despite not having information 

about practices in particular regions 

 although there are a much greater number of GPs, GPs also treat far more patients 

 while in rural areas there may be only a single ophthalmology practice, not 

authorising the conduct may result in no practice there at all as the greater the 

impediment to getting ophthalmologists to join shared practices, the greater the 

chance a community will get no one. 

Commissioner Court sought clarification has to how the proposed fee setting arrangements 

would make the difference in this situation. 

In response Mr Russell said that altruism motivates ophthalmologists and, given the high 

cost of equipment, the only way to charge lower prices is to agree to fees in shared 

practices. 

Commissioner Court noted that an individual ophthalmologist motivated by altruism can set 

fees as low as they wish within a shared practice. 

In response, Dr Lal: 
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 referred to the precedent of the Vision Group decision 

 said ophthalmology practices tend to clump around hospitals but need a larger 

catchment area than GPs. In his Hornsby practice, Dr Lal noted that he has GPs 

who refer to him from along the train line 

 said he estimated 95% of shared practices would have a competing private provider 

within 10kms 

 said he would think the forming of a shared practice of 50 ophthalmologists is 

feasible but unlikely, but he expects the ASO would be happy to limit the 

authorisation to a per location basis if this was the ACCC’s concern 

 said branch practices are unusual, with only 2-3 in Sydney 

Mr Gallagher added that: 

 certainty of price is a public benefit to patients. A patient who is used to going to 

a particular practice will have price certainty in seeing another doctor in the 

practice in the case of an urgent eye issue 

 competition is strong between ophthalmologists. A number of practices have 

sessions where they call in local GPs and optometrists to talk about what they 

do. One of the first questions from the GPs and optometrists is about price. 

Ophthalmologists rely on referrals from GPs and optometrists. There is a strong 

sense in the area that GPs and optometrists look for safety and quality first but 

price after that. 

Dr Lal said that GPs often have long relationships with particular ophthalmology practices 

and know the practice well. The referrer will often write the fee for the initial consultation on 

the top of the referral letter so this is well understood within the local community. 

Commissioner Court said the ACCC was concerned that authorising the conduct may 

result in competition in an area being reduced from, for example, 50 individual 

ophthalmologists setting fees individually, to 5 shared practices setting fees within each 

practice. This effect may mean that competition is reduced significantly in some areas and 

removed entirely in others. 

In response, Dr Lal said he did not consider this any different to what would happen with 

dentists. 

Mr Gallagher said he considered the price pressures operating across those different 

practices in the same area would be quite different, for example real estate, access to quality 

technical staff. 

Commissioner Court asked whether the ASO had any data or empirical information to 

show that about 95% of shared practices will have another private provider within 10km. 

In response, Mr Gallagher said he did not and there were complicating issues with obtaining 

such data including ophthalmologists operating across multiple locations and changes over 

time. 

Dr Lal noted he thought, while an estimate, the 90-95% would be a strong guess. While 

most ophthalmologists work in metropolitan areas, larger regional centres also have multiple 

ophthalmic practices. 
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ACCC staff asked if the ASO could explain how more ophthalmologists were expected to 

join shared practices as a result of the proposed conduct. 

In response, Dr Lal said that: 

 those operating in sole practices would not necessarily be expected to move to 

shared practices, as they practiced independently for a number of reasons such as 

personality and preference. Often these are older practitioners 

 new graduates are likely to join shared practices for a number of reasons. The 

proposed conduct is one thing which would make it easier 

 the proposed conduct would allow ophthalmologists to discuss all aspects of team 

care within a shared practice. 

Mr Gallagher said that: 

 he expected very little movement into shared practices from established sole 

practices 

 younger practitioners would be expected to join shared practices due to costs 

 however fee sharing would create certainty for patients. 

ACCC staff inquired as to the range of fees the ASO would expect ophthalmologists within a 

practice to agree on. 

In response, Mr Gallagher said: 

 the profession is very much aware of the ACCC’s interest in collusion and previous 

investigations into price fixing in the medical profession 

 ophthalmologists currently price their services very differently and for a range of 

reasons, for example pricing their own intellectual investment, or because they want 

to get a particular return for their services. 

 the ASO would expect to see a significant move towards setting common fees were 

the conduct to be authorised, as the majority of ophthalmologists want to give 

certainty to patients 

 he would expect practitioners who did not want to set common fees to move to sole 

practices. Mr Gallagher said he would expect these practitioners would charge 

significantly higher fees. 

Dr Lal said:  

 it is difficult for the ASO to make statements on the range of fees currently charged 

because they are currently not able to ask each other due to fear of collusion 

 based on the practices he is involved with, he would expect shared practices would 

set fees as much as possible to resolve small variations in price, or if one procedure 

is out of step with others in the practice. 

Commissioner Court invited comment by Mr James McAdam (Director, Relationships & 

Advocacy, Royal Australasian College of Surgeons). 

Mr McAdam said he did not wish to make a comment. 

Commissioner Court invited any concluding comments. 
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Dr Lal said: 

 he did not believe that, in the case of previous authorisations, there had been 

significant change in pricing 

 he hoped the ACCC’s concerns about the short supply of ophthalmologists had been 

addressed 

 he believed the ACCC’s other concerns could be addressed by a relatively 

straightforward restriction on the conduct to limit it to practices which had a 

competing private provider of ophthalmic services within 10kms 

 the current application would cover a larger number of ophthalmologists over all 

when compared to the Vision Group authorisation, but a smaller percentage for each 

practice 

 the proposed conduct would provide benefits in terms of efficiency in management of 

shared practices and continuity and consistency of patient care.  

 patients can be moved between ophthalmologists without having to go back to the 

front desk to confirm pricing. A lot of patients are not concerned about pricing, but a 

lot are concerned about costs before agreeing to enter into treatment 

 the proposed conduct would reduce a significant staff overhead in terms of 

responsibilities to advise and publish fees ahead of time under the informed financial 

consent obligations 

Commissioner Court thanked participants for their participation and requested any further 

written submissions by Monday, 12 August 2013. She advised that the ACCC would 

circulate a record of the conference which had taken place that day and then closed the 

predecision conference at 11:30am. 
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