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Regulation 71

Form G

Commonwealth of Australia

Competition and Consumer Act 2010 - sub-section 93(1)

NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and Consumer
Act 2010, of particulars of conduct or of proposed conduct of a kind referred to subsections 47
(2),(3), (4),(5), (6), (7), (8) or (9) of that Act in which the person giving notice engages or
proposes to engage.

PLEASE FOLLOW DIRECTIONS AT THE END OF THIS FORM

1. Applicant

(a) Name of person giving notice:

Terry White Management Pty Ltd (TWM).

(b) Short description of business carried on by that person:

TWM provides a comprehensive range of franchise and retail management
services to members of the Terry White Chemists® franchise, including human
resources, commercial services, information systems, category management and
group development.

(c) Address in Australia for service of documents on that person:

C/- Mr Anthony White
Terry White Management Pty Ltd
Ground Floor
50 Park Road

MILTON QLD 4066

2. Notified arrangement

(a) Description of the goods or services in relation to the supply or acquisition of
which this notice relates:

This notice relates to the supply of franchise and retail management services
(including human resources, commercial services, information systems, category
management and/or group development services) (Franchise Services) by TWMto
franchisees of the Terry White Chemists® franchise (Franchisees).

(b) Description of the conduct or proposed conduct:

The notified conduct could be characterised as TWM:

ft) supplying, or offering to supply, Franchise Services to a Franchisee: or
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fii) giving, or offering to give, a discount, allowance, rebate or credit in
relation to the supply of Franchise Services to a Franchisee,

on condition that the Franchisee acquires certain of its requirements for
healthcare (including pharmaceutical), cosmetic, over-the-counter private
label and/or other products (Products) from Symbion Ply Ltd (Symbion)
for the purposes of resale to customers.

The notified conduct could also be characterised as TWM:

fi) refusing to supply Franchise Services to a Franchisee: or

fii) refusing to give a discount, allowance, rebate or credit in relation to the
supply of Franchise Services to a Franchisee,

for the reason that the Franchisee has not acquired, or has not agreed to
acquire, certain of its requirements for Products from Symbionfor the
purposes of resale to customers.

For further details of the notified conduct, please refer to Annexure A.

3. Persons, or classes of persons, affected or likely to be affected by the notified
conduct

(a) Class or classes of persons to which the conduct relates:

Current and future Franchisees.

(b) Number of those persons:

(i) At present time:

Approximately 170.

(ii) Estimated within the next year:

20.

(c) Where number of persons stated in item 3(b)(i) is less than 50, their names and
addresses:

Not applicable.

4. Public benefit claims

(a) Arguments in support of notification:

The notified conduct will generate a number of public benefits. These are set out
in detail in Annexwe A.

(b) Facts and evidence relied upon in support of these claims:

Please refer to Annexure A.
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Market definition

Provide a description ot the market(s) in which the goods or services described at 2 (a)
are supplied or acquired and other affected markets including: significant suppliers and
acquirers; substitutes available for the relevant goods or services; any restriction on the
supply or acquisition of the relevant goods or services (for example geographic or legal
restrictions):

Please refer to Annexure A.

Public detriments

(a) Detriments to the public resulting or likely to result from the notification, in
particular the likely effect of the notified conduct on the prices of the goods or
services described at 2(a) above and the prices of goods or services in other
affected markets:

The notified conduct will not cause any identifiable detriment to the public. Please
refer to Annexure A.

(b) Facts and evidence relevant to these detriments:

Please refer to Annexure A.

7. Further information

(a) Name, postal address and contact telephone details of the person authorised to
provide additional information in relation to this notification:

Anthony White
Terry White Management Pty Ltd
Ground Floor
50 Park Road

MILTON QLD 4066

'5^
DATED this / ~~[ ^-day ofMay-,/2013

Signed
Ltd

(Signature)

AnthonY White
(Full Name)

2 2 JUL Z013

Terry White Management Pty Ltd
(Organisation)

Chief Executive Officer

(Position in Organisation)
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DIRECTIONS

1. In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission to take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutively and signed by or on
behalf of the applicant.

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be
inserted in item 1 (a), not the name of the person signing the notice, and the notice is to be
signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of the which
the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in section 47 of the
Competition and Consumer Act 2010 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving the notice is
likely to deal in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the
proposed conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is the
subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed conduct
including quantification of those detriments where possible.
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ANNEXURE A 
 

Commonwealth of Australia 
Competition and Consumer Act 2010 – subsection 93(1) 

 
NOTIFICATION OF EXCLUSIVE DEALING 

 
This public version of Annexure A excludes information provided to the ACCC on a confidential 
basis.  
 
1. Background 

1.1 There are over 5,000 retail pharmacies across Australia, of which approximately 170 are 
operated by Franchisees under the 'Terry White Chemists®' banner.   

1.2 The Terry White Chemists® brand is owned by Symbion (a wholesale distributor of a 
wide range of products including prescription pharmaceuticals, over-the-counter 
pharmaceuticals, own-brand products and retail products). 

1.3 The Terry White Chemists® brand is used in the franchise system by TWM under license 
from Symbion.   

1.4 TWM is a company wholly owned by TWC Group Investments Limited.  TWC Group 
Investments Limited is a public company in which 27.4% of the shareholders (by 
number) are Franchisees. 

1.5 TWM provides a comprehensive range of Franchise Services to the Franchisees.   

1.6 TWM has put considerable resources into development of the Terry White Chemists® 
franchise system, in order to maintain a competitive, high quality, nationally consistent 
network of pharmacies owned and operated by Franchisees operating under the Terry 
White Chemists® brand.   

1.7 For the reasons outlined below, it is an integral element of the Terry White Chemists® 
franchise system that TWM be in a position to influence the type, quality, standard and 
source of Products for acquisition and resale to customers by Franchisees.  

1.8 In order to achieve this objective, Franchisees may be required under their respective 
franchisee agreements to acquire at least [  ] of their Product requirements from Symbion 
(not including products which are not available from Symbion or which are purchased by 
directly from a manufacturer).  Symbion may also provide financial incentives to 
encourage Franchisees to purchase certain of their Product requirements from Symbion.  

2. Competition Issues 

2.1 TWM submits that the Commission should not serve a notice under section 93(3A) of the 
Competition and Consumer Act 2010 (Cth) (CCA) because the conduct in question will 
result in public benefits and no identifiable public detriment.  

Market definition  

2.2 The Products described at 2(a) of the attached Form G will be supplied in the context of 
the Australian market for the wholesale supply of prescription pharmaceutical, non-
prescription pharmaceutical and retail products, for sale through pharmacy channels 
(Wholesale Market). 
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2.3 Other markets which might be thought relevant to consider for the purposes of this 
notification are the Australian markets for:  

(a) the retail of prescription pharmaceutical, non-prescription pharmaceutical and 
retail products through pharmacy channels (Retail Market); and 

(b) the provision of franchise services to pharmacies (Franchise Services Market).  

Effect on competition in the relevant markets 

2.4 TWM submits that the notified conduct will not materially affect competition in the 
Wholesale Market defined in 2.2, or in the Retail Market or Franchise Services Market 
defined in 2.3. 

Wholesale Market 

2.5 The Wholesale Market is characterised by a high degree of competition between large 
pharmacy wholesalers across Australian states and territories, including: 

(a) Symbion; 

(b) Australia Pharmaceutical Industries Ltd (API);  

(c) Sigma Pharmaceuticals Ltd (Sigma); 

(d) Central Healthcare Services Pty Ltd (CHS); and  

(e) Friendly Society Medical Association Limited (National Pharmacies). 

2.6 In addition, there is significant competition for the wholesale supply of over-the-counter 
pharmaceutical products and non-pharmaceutical products to hospitals around Australia 
and other retail outlets including supermarkets and convenience stores (retail pricing of 
non-pharmacy products by major supermarkets also constrains wholesaler pricing).   

2.7 Considering the relatively small number of Franchisees in light of the size of the relevant 
market (the Franchisees constitute approximately 3% of the 5,000-odd retail pharmacies 
in Australia), TWM submits that the notified conduct will not materially affect 
competition in the Wholesale Market.  The vast majority of the Wholesale Market is 
unaffected by the notified conduct.  Also, supply to the Franchisees remains contestable 
to other wholesalers. 

2.8 Those pharmacies who choose to become a Franchisee will retain substantial freedom in 
their wholesale purchases.  In particular, in relation to the overall requirement to purchase 
Products from Symbion, the notified conduct does not apply to the extent that products 
are not available from Symbion or to the extent that pharmacies wish to deal directly with 
manufacturers. 

Retail Market 

2.9 The Retail Market is highly fragmented, characterised by strong competition from 
franchises or subsidiaries of the large wholesalers (ie, Amcal, Guardian, Soul Pattison, 
Chemmart and Priceline Pharmacies), pharmacy chains (ie, Discount Drug Stores, 
National Pharmacies, Chemist Warehouse and Pharmacy 777), numerous independent 
pharmacies, internet suppliers and other retail channels including supermarkets and 
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convenience stores.  The notified conduct will not affect the retail choices available to 
consumers.   

2.10 Therefore, the notified conduct will not materially affect competition in the Retail Market.   

Franchise Services Market 

2.11 The large pharmaceutical wholesalers (ie, Symbion, Sigma and API) each own and/or 
have an affiliation with large networks of franchised pharmacy retailers, or pharmacy 
retailers that operate under the banner of subsidiary entities.  For example, among other 
franchise/subsidiaries: 

(a) Symbion owns the Terry White Chemists® brand and owns and/or operates the 
Chemmart brand; 

(b) API owns and/or operates the API Health Care Pharmacy, Chemworld, Soul 
Pattinson and Priceline Pharmacy brands; and 

(c) Sigma owns and/or operates the Amcal, Amcal Max and Guardian brands. 

2.12 This competition in the Franchise Services Market means that prospective franchisees 
have a number of options when choosing a banner under which to operate.  Alternatively, 
they can operate independently.  In consequence, the notified conduct will not materially 
affect this market either.   

Public benefit claims 

2.13 TWM submits that the notified conduct will have considerable public benefits in the 
relevant markets.  

2.14 The main categories of public benefits associated with the notified conduct include the 
following: 

(a) operational efficiencies, maximisation of buying power and reduced transaction 
costs; 

(b) enhanced customer service; 

(c) enhanced marketing and promotional capacity; and 

(d) improved supply chain efficiencies.  

2.15 The notified conduct will create operational efficiencies for Symbion in terms of its 
procurement, warehousing, inventory and delivery of Products.  The notified conduct will 
allow TWM to maximise the buying power of the Franchisees and negotiate volume 
discounts from Symbion that are reflective of those efficiencies and the reduced costs of 
larger-scale supply. 

Operational efficiencies, maximisation of buying power and reduced transaction costs 

2.16 The discounted prices available to Franchisees will allow them to better compete against 
other pharmacies, including those operating under the API, Chemworld, Soul Pattinson, 
Priceline, Amcal, Guardian and National Pharmacies banners.  Increased competition and 
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lower prices benefit all consumers of pharmaceutical and retail products distributed 
through pharmacies. 

2.17 Pharmacies also compete with other types of retail outlets including supermarkets and 
convenience stores for the provision of over-the-counter pharmaceuticals and non-
pharmaceutical products.  The proposed arrangements will allow Franchisees to 
effectively compete with supermarkets and chain-stores that also purchase large-scale 
wholesale orders. 

2.18 The notified conduct will also minimise transaction costs that would otherwise be 
involved if Franchisees were to individually negotiate supply arrangements for Products 
(thereby freeing up the time and resources of Franchisees to focus on their core 
responsibility for retail supply of the Products).    

2.19 By influencing the range of Products to be sold through the Franchisee system, the 
notified conduct will enhance the ability of the Franchisees to provide a high level of 
customer service.  For example, consistency of range across Franchisees and over time 
provides a more predictable and reliable shopping experience and allows for staff to 
acquire a deeper level of product knowledge, which can be passed on to retail customers.  

Enhanced customer service 

2.20 The ability to ensure that consistent high standards of customer service are provided by 
Franchisee staff is critical to ensure that customer benefits are maximized.  Providing 
customers with detailed and accurate information empowers them to make educated and 
informed purchasing decisions in their own best interest. 

2.21 The notified conduct also enables TWM to efficiently develop and undertake franchisor 
led marketing initiatives and promotions to support the franchise system.  

Enhanced marketing and promotional capacity 

2.22 Having the same range of Products available for sale in a relevant region will ensure that 
TWM has the flexibility and capacity to develop marketing and promotional campaigns 
on behalf of the franchise system in the knowledge that individual Franchisees will be 
able to honour those promotions.  Without the notified conduct, the ability to engage in 
consistent regional, state or national marketing campaigns would be significantly reduced. 

Public Detriment  

2.23 In view of the lack of any material impact on competition in relevant markets and the 
flexibility which Franchisees retain under the proposed arrangements, TWM submits that 
no public detriment flows from the notified conduct.   

3. Conclusion  

3.1 For the reasons set out above, TWM submits that the Commission should not serve a 
notice under section 93(3A) of the CCA in respect of the attached notification.  This is 
because the notified conduct will cause no identifiable detriment and will generate 
substantial public benefits.  
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