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Determination A91361 1 

The ACCC has decided to grant authorisation to enable Wollongong City Council 
and Shellharbour City Council, to jointly tender and contract for waste collection 
services (residual garbage, commingled recyclables and organics) and for 
recyclables processing at a materials recovery facility (MRF).   

The ACCC grants authorisation until 30 June 2029. 

The application for authorisation 

1. On 8 March 2013 Wollongong City Council and Shellharbour City Council (the 
Councils) lodged an application for authorisation (A91361) with the ACCC. 

2. The Councils propose to jointly tender and contract for waste collection services 
(residual garbage, commingled recyclables and organics) and for recyclables 
processing at a materials recovery facility (MRF) (the Proposed Conduct).  

3. The Councils are seeking authorisation until 30 June 2029 to cover the 
maximum possible contract term under the Proposed Conduct.1. 

4. Upon lodgement of the application, the Councils also requested interim 
authorisation to: 

 prepare tender documentation and invite tenders from interested parties 
wishing to provide waste collection and/or recycling processing services; 

 evaluate tender submissions; 

 prepare tender recommendations to the Councils’ executives; and 

 endorse the recommendations of the tender panel and commence 
contractual negotiations, pending determination of the application for 
authorisation by the ACCC.  

5. On 4 April 2013 the ACCC granted interim authorisation on the basis that no 
contracts will be entered into unless and until the ACCC’s final determination is 
made.2  

Background 

The Councils 

6. Wollongong City Council (WCC) is situated in the Illawarra Region of New South 
Wales, approximately 80 kilometres south of the Sydney CBD. The Local 
Government Area is bounded by the Pacific Ocean to the east, Sutherland Shire 
Council and the Royal National Park to the north, Wollondilly and Wingecaribee 
Shire Councils to the west, and Lake Illawarra and Shellharbour City Council 
(SCC) to the south. Wollongong City is the third largest city in NSW.  

                                                      
1
 Initially the Councils sought authorisation for 15 years. After the ACCC’s draft determination the 

Councils confirmed that the maximum contract is for 15 years and the commencement date is 
not until 1 July 2014.  
2
 The ACCC’s reasons for granting interim authorisation are available on the public register for 

this matter www.accc.gov.au/authorisationsregister  

http://www.accc.gov.au/authorisationsregister
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7. SCC is situated approximately 100km south of Sydney in the Illawarra region of 
New South Wales. The Local Government Area is bound by the City of 
Wollongong to the north (through the Lake Illawarra entrance and Macquarie 
Rivulet) and the Municipality of Kiama to the south. Shellharbour is framed 
between the waters of the Tasman Sea and the Illawarra Escarpment, with Lake 
Illawarra to the north and the Minnamurra River to the south. 

The Councils’ waste management activities 

8. The Councils are Local Councils as defined by the Local Government Act 1993. 
One of the service functions required of councils is the provision, management 
and/or operation of waste removal, transfer, processing and disposal.  

9. Key statistics for the Councils are compiled in Table 1. 

Table 1: Key statistics for WCC and SCC for the 2011-12 year3 

Local 
Government 

Area 
Population 

No. of 
households 

Residual 
waste 

(tonnes) 

Recyclables 
(tonnes) 

Garden 
organics 
(tonnes) 

Wollongong 192,418 80,275 40,500 17,932 25,152 

Shellharbour 63,605 24,470 13,361 6,578 8,608 

Combined 256,023 104,745 53,861 24,510 33,760 

Waste Collection 

10. Broadly, there are three categories of residential waste material collected by 
councils: residual waste or landfill, recyclable material, and organics. Each 
category of waste materials is processed differently.  

11. Both Councils are currently served by the same incumbent waste, recycling and 
garden organics collection service provider, Remondis Australia. The Proposed 
Conduct relates to the collection of these three waste streams from all domestic 
and some commercial properties for each Council. 

Recyclables Processing 

12. Recyclable material generally consists of paper and cardboard products, glass, 
plastic, ferrous metal, non-ferrous metal, and liquid paper board.  

13. Recycling of recyclable material is a three part process:  

 Part one - Recyclable material is collected from council residents and 
delivered to a materials recovery facility (MRF). Once deposited at an 
MRF, the recyclable material becomes the property of the MRF. 

                                                      
3
 Information taken from the Councils’ application, 8 March 2013. 
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 Part two - The MRF processes (e.g. screens and sorts) the recyclable 
material into streams of specific material types (plastics varieties, 
aluminium, steel, paper and cardboard, etc).   

 Part three - The sorted recyclable material is sold by the MRF to other 
businesses who use it as an input in their production process.  Any 
material that is not suitable for resale is referred to as “contamination” 
and is disposed to landfill. 

14. Under the Proposed Conduct, the recyclable material collected from residents 
(along with the collection of landfill and organics) would be covered by the waste 
collections tender and resulting contract (part one of the recycling process 
described above). The second part of the recycling process would be covered 
by the recyclables processing contract. These contracts may be awarded to 
different contractors or the same contractor. In any case, the Councils will enter 
into separate contracts with the supplier(s) chosen. 

15. Recyclables collected from the Councils have historically been processed at an 
MRF located at Kembla Grange within the WCC Local Government Area.  

16. The Council’s existing contractual arrangements for waste collection and 
recyclables processing are summarised in Table 2. 

Table 2: Current contractual arrangements for Wollongong and Shellharbour councils4 

Arrangement Wollongong City Council Shellharbour City Council 

Waste Collection 
Contract with Remondis 
Australia expires June 30 
2014 

Contract with Remondis 
Australia expires June 30 
2014 

Recyclables 
Processing (MRF) 

Included in recycling 
collection contract with 
Remondis Australia which 
expires June 30 2014. Until 
early 2013 recyclables were 
processed by Par Recycling 
at Kembla Grange. 
Recyclables now transferred 
to a MRF located 80km away 
for processing. 

Included in waste collection 
contract with Remondis 
Australia which expires 
June 30 2014. Until early 
2013 recyclables were 
processed by Par 
Recycling at Kembla 
Grange. Recyclables now 
transferred to a MRF 
located 80km away for 
processing. 

Previous authorisations 

17. The ACCC has previously considered a number of similar authorisation 
applications for joint tendering and contracting for waste management services. 
These applications have generally come from groups of councils in Sydney 
(such as the Southern Sydney Regional Organisation of Councils, and the 
Northern Sydney Regional Organisation of Councils), and groups of councils in 

                                                      
4
 Information taken from the Councils’ application, 8 March 2013. 
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regional NSW and Queensland. The ACCC has granted authorisation to each of 
these applications with terms ranging from 7 to 20 years. 

18. The ACCC recently concluded its assessment of authorisation application 
A91352 lodged by Burwood Council, Ashfield Council, Auburn Council, City of 
Canada Bay Council, Leichhardt Council and Strathfield Council to jointly tender 
and contract for the processing of residential dry recyclable material. On 19 
June 2013, the ACCC granted authorisation for a period of ten years. 

Submissions received by the ACCC 

19. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process.  

20. The ACCC sought submissions from around 20 interested parties potentially 
affected by this application, including industry participants, nearby councils, 
waste management associations and Government agencies.  

Prior to the draft determination 

21. The ACCC received submissions from J.J Richards & Sons Pty Ltd and 
Cleanaway (waste management businesses) both supporting the application for 
authorisation. JJ Richards & Sons indicated that it would be concerned about 
the application if the waste collection and recycling processing were issued as a 
single tender. The Councils confirmed that this was not the case. 

Following the draft determination 

22. No submissions were received following the draft decision. 

Area of competition 

23. The ACCC does not consider that it is necessary to precisely identify the 
relevant areas of competition in assessing this application.  However, the ACCC 
considers that the relevant area of competition likely to be affected by the 
Proposed Conduct are those for: 

 the provision of waste collection services in the 
Wollongong/Shellharbour region: the ACCC notes that the collection 
services must be provided to residents in the boundaries of the WCC 
and SCC areas. 

 the provision of recyclables processing services in the 
Wollongong/Shellharbour region: the ACCC understands that the 
nearest MRFs, aside from the existing MRF located within the WCC 
area, are approximately 80 kilometres away. Collection vehicles are 
designed for short trips and frequent stopping, with a typical range of 
around 50 kilometres. For the Councils to use a MRF outside their area, 
separate long-haul bulk transport is likely to be required. Therefore the 
ACCC considers that the cost of transporting recyclable material means 
that MRFs located further away from the area covered by the Councils 
are less likely to be effective substitutes for more proximate MRFs 
without the use of a transfer station. The application for authorisation 
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provides for the construction of a transfer facility (to support the transport 
of recyclable material to an MRF outside the Councils’ area) as an 
alternative to the construction of a MRF within the Councils’ area. 

ACCC evaluation 

24. The ACCC’s evaluation of the Proposed Conduct is in accordance with the 
relevant net public benefit tests5 contained in the Competition and Consumer 
Act 2010 (the Act). In broad terms, under the relevant tests the ACCC shall not 
grant authorisation unless it is satisfied that the likely benefit to the public would 
outweigh the detriment to the public constituted by any lessening of competition 
that would be likely to result. 

25. In its evaluation of the effect of the Proposed Conduct, and the public benefits 
and detriments likely to result, the ACCC has taken into account: 

 that no submissions were received opposing the application for 
authorisation. The two submissions that were received prior to the draft 
determination were broadly supportive of the Proposed Conduct (see 
paragraph 21); 

 the likely alternative future without the Proposed Conduct.  In particular, 
the ACCC considers that without the Proposed Conduct the Councils 
would continue to each tender for waste collection and recyclables 
processing services independently; 

 information available to the ACCC regarding similar previous matters 
(see paragraphs 17 – 18); 

 the relevant areas of competition likely to be affected by the Proposed 
Conduct (see paragraph 23);  

 the maximum fifteen year contract term under the Proposed Conduct. 

Public benefit 

Councils’ submissions 

26. The Councils submit that there are numerous public benefits from the Proposed 
Conduct, including: 

 Promotion of cost savings: The successful tenderer will have a lower 
cost of operation because the tenderer will be able to reach a greater 
scale. This is expected to be reflected in lower costs to each Council 
than would be achieved if Councils individually tendered for waste 
collection and recyclables processing services, providing cost savings for 
both councils' communities. 

 Regional economic development and investment: Joint tendering will 
improve the ability for potential service providers to justify increased 
investment within the region, given the improved economies of scale 
associated with servicing both councils simultaneously. 

                                                      
5
 Subsections 90(5A) and 90(5B), 90(6) and 90(7).  The relevant tests are set out in 

Attachment A. 
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 Optimisation of fleet maintenance: Jointly servicing two Councils will 
allow the successful collection contractor to develop more efficient fleet 
maintenance programs (for example, through operation of a joint 
workshop) than is possible servicing either Council individually. 

 Increased resource recovery: Incorrect use of the existing bin systems 
(such as failure to place recoverable items in the correct bin, and placing 
unrecyclable material (contamination) into the recycling and organics 
bins) are major barriers to increasing resource recovery and reducing the 
reliance on landfill disposal. Effective education programs have been 
shown to reduce the incorrect use of existing systems, and are key to 
improving resource recovery efficiency. A joint Council arrangement will 
improve the ability for the service provider to develop and implement 
effective education programs. The successful contractor(s) will be 
responsible for developing education material as well as providing 
resources such as a dedicated Education Officer. Also, economies of 
scale generally enable larger MRFs to recover more resources from the 
waste stream than is possible with a less efficient smaller MRF. 

ACCC consideration 

27. The ACCC considers that the Proposed Conduct is likely to result in some public 
benefit from: 

 Improved economies of scale and reduced operational risk faced by 
the waste collections operator and recyclables processor from 
receiving greater tonnage of material to collect and/or recyclable 
material to process from both Councils.  A greater number of 
residents from which to collect waste and recyclable material (that is, 
from two local government areas) is likely to improve economies of scale 
and reduce operational risk—and therefore costs—of the service 
provider(s). These cost savings should be reflected in the prices offered 
to the Councils in the tenders. An example of this is where the current 
contractor (servicing both councils) consolidated its vehicle depot to one 
location. The ACCC considers that the combined volume of recyclable 
material is more likely to facilitate the capital investment in a purpose 
built MRF than if the Councils were each to conduct separate tender 
processes. Although the ACCC anticipates a common provider is likely to 
be selected by each council (given this is likely to result in lower 
tendered pricing), if the Councils select different providers this benefit is 
unlikely to materialise. 

 Transaction costs savings: The process for tendering for waste 
management services in NSW is not trivial. A range of governmental and 
legal documents and assessments must be prepared for the tender.  
Government supervision, via the NSW Environmental Protection Agency 
and an independent Probity Auditor, is ongoing throughout the tender.  
After the tender is concluded, negotiating and contracting with the 
winning tenderer is also likely to be an administratively complex task.  
Even though the Councils will enter into individual contracts at the 
conclusion of the tender process, the ACCC considers that the 
transaction costs are lower where a single process is employed, relative 
to a situation where each Council conducts its own individual tender 
process.  

 Better purchasing power for Councils participating in the collective 
tender and subsequent contractual negotiations.  The potential to 
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win one larger contract (rather than having to bid for separate smaller 
contracts) is likely to induce more favourable tenders from waste 
collection operators and MRF operators to service the Councils. 
Similarly, a single negotiation between the Councils and the winning 
tenderer(s) represents a stronger bargaining position for the councils 
compared to each negotiating individually.6 This may facilitate the 
Councils receiving a lower cost and/or higher level of service than they 
would otherwise have been able to obtain on their own. Such benefits 
may arise in the form of better prices (e.g. there may be a lower price per 
collection in the waste collection contract) and services (such as the 
construction of a MRF rather than a transfer station to facilitate transport 
of recyclable material to a MRF outside the Councils’ area).  

Public detriment 

Councils’ submissions 

28. The Councils submit that the public benefit resulting from the Proposed Conduct 
far outweighs any anti-competitive detriment. Further, the Councils claim that 
any potential detriments are limited. For instance, the Councils submit that the 
Proposed Conduct may be considered to potentially reduce competition, but that 
this is mitigated by the respective tender processes that will allow the 
opportunity for all service providers to respond. The potential efficiencies of 
servicing two neighbouring councils are expected to be attractive to potential 
service providers, further increasing competition. 

29. The Councils further submit that the form of procurement will be in line with 
Local Government requirements of conducting a Public Tender under the Local 
Government Act 1993 and associated regulations. This process will provide an 
opportunity for the maximum number of appropriate service providers to 
compete for the tenders. 

30. The Councils submit that it could be argued that the term of the authorisation 
may foreclose competition. However, the Councils submit that the term sought is 
in line with common industry terms for collection services (7-10 years) and 
recycling processing (10-15 years), which are required to justify investment in 
equipment and/or infrastructure. Retendering of services prior to the end of the 
respective terms will allow competitors in the market to present further 
competitive bids to the councils. 

ACCC consideration 

31. The ACCC considers that the Proposed Conduct is likely to result in limited 
public detriment for the following reasons: 

 If authorisation is granted the Councils’ waste collections and recyclables 
processing supply will be captured by the successful tenderers for the 
duration of the relevant contract periods. However, the population 
covered by the Councils is unlikely to be sufficient to justify the 
construction of more than one MRF in the area. Further, the proposed 

                                                      
6
 The ACCC understands that each council will enter into separate contracts for each service, 

but where the Councils select the same tenderer for the particular service (waste collection or 
materials recycling) that these contracts will essentially be uniform. 
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contract terms allow only enough time for investments required under the 
contracts to be appropriately depreciated over the term of the contract. 
As noted above, the Councils intend to conduct new competitive tender 
processes once the initial contract terms expire and the relevant 
investments in required assets have been depreciated.  

 The arrangements are voluntary in nature. The Councils remain separate 
legal entities and are members of the group by choice. If the collective 
tenders result in a contract offer that was unfavourable compared to what 
an individual Council could obtain by contracting individually, that Council 
would not be prohibited from pursuing an individual contract.  

Balance of public benefit and detriment  

32. For the reasons outlined in this determination, the ACCC is satisfied in all the 
circumstances that the Proposed Conduct is likely to result in a benefit to the 
public and that benefit would outweigh any public detriment constituted by any 
lessening of competition that would be likely to result.  

33. Accordingly, the ACCC is satisfied that the relevant public benefit tests in the Act 
are met. 

Length of authorisation 

34. In the draft determination the ACCC proposed to grant authorisation for 15 years 
as requested by the Councils.  

35. The Councils proposed to offer waste collections contracts for a period of 7-10 
years, in line with standard industry practice in order to allow contractors 
sufficient time to depreciate equipment such as collection vehicles. The Councils 
submitted that a period of 10-15 years is required for the recyclables processing 
contract. This is because the successful tenderer(s) will be required to build a 
MRF or transfer station. Accordingly, the contracts will need to allow sufficient 
time for the winning tenderer(s) to recover their proposed capital investment.  

36. Following the draft determination the Councils confirmed that the 
commencement date for the recyclables processing contracts is 1 July 2014, 
and will be for an initial term of 12 years with the possibility of a maximum 3 year 
extension. As such the latest possible end date of a contract under the 
Proposed Conduct is 30 June 2029. 

37. On this basis the ACCC grants authorisation until 30 June 2029.  

Determination 

38. The Councils lodged an application for authorisation under sections 88(1) and 
881A) of the Act to jointly tender and contract for waste collection services 
(residual garbage, commingled recyclables and organics) and for recyclables 
processing at a MRF.  

39. For the reasons set out in this determination, the ACCC is satisfied that the 
Proposed Conduct is likely to result in benefits to the public that would outweigh 
any public detriments constituted by any lessening of competition that would be 
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likely to result.7  Accordingly, the ACCC grants authorisation until 30 June 2029 
to enable the Councils to jointly tender and negotiate for waste collection 
services and for recyclables processing services, and enter into contracts that 
adhere to the terms and conditions resulting from those joint tenders.   

40. The interim authorisation granted by the ACCC on 4 April 2013 for the conduct 
outlined in paragraph 4 of this determination remains in place until the ACCC’s 
final determination comes into force. .  

41. This determination is made on 31 July 2013. If no application for review of the 
determination is made to the Australian Competition Tribunal, it will come into 
force on 23 August 2013. 

 

                                                      
7
 The tests applied by the ACCC can be found in sections 90(5A), 90(5B), 90(6) and 90(7). See 

also Attachment A to this Determination A91361. 



 

 

Attachment A - Summary of relevant statutory tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely 
to result, or in the case of subsection 90(5B) has resulted or is likely to 
result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement were made or given effect to, or in the case of subsection 
90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely 
to result from giving effect to the provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in 
the case of subsection 90(6) would result, or be likely to result, or in the 
case of subsection 90(7) has resulted or is likely to result, in a benefit to 
the public; and 

 that benefit, in the case of subsection 90(6) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision was given effect to, or in the 
case of subsection 90(7) has resulted or is likely to result from giving 
effect to the provision. 

 

 


