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Summary of decision 

The Australian Competition and Consumer Commission (ACCC) has decided to grant 
authorisation to South Australian chicken growers to collectively bargain over certain 
terms and conditions with Inghams Enterprises Pty Ltd (Inghams) for a 10 year period.  

1. The application for authorisation 

1.1. On 15 March 2012, the South Australian Farmers Federation (SAFF), on behalf of 
16 members who are South Australian chicken growers for Inghams, lodged 
authorisation application A91294 with the ACCC under sections 88(1A) and 88(1) 
of the Competition and Consumer Act 2010 (the Act). The Applicants also 
requested interim authorisation under section 91 of the Act. 

1.2. The 16 South Australian Inghams chicken growers (the Applicants) sought 
authorisation for ten years for themselves and future South Australian Inghams 
chicken growers to collectively bargain with Inghams over: 

 growing fees and other terms and conditions of broiler chicken growing 
contracts; 

 adjustment and review of growing fees and other matters arising from time to 
time under the terms of broiler chicken growing contracts; and 

 resolution of disputes which arise from time to time under broiler chicken 
growing contracts 

(the Collective Bargaining conduct). 

1.3. There are approximately 68 chicken growing farms contracted to three processors 
in South Australia. Some switching of growers between processors occurs but is 
restricted by the preference of growers and processors for exclusive contracts of 
several years duration due to the need for long term planning and coordination of 
breeding, production and industry investment. Geographic factors and transport 
costs also limit the ability of individual growers to switch processors.  

1.4. After the expiry of state legislation1 and ACCC authorisation A908252, notification 
CB00070 provided statutory protection for collective bargaining by a group of 
South Australian Inghams chicken growers. The membership of this group largely 
overlaps with the Applicants. CB00070 expired on 27 February 2012. The 
Applicants submit that although CB00070 resulted in little collective bargaining 
due to various disputes, these are now resolved, and authorised collective 
negotiations have produced benefits for chicken growers in other states.3 

1.5. In essence, the ACCC can authorise anti-competitive conduct such as collective 
bargaining if it is satisfied that the likely public benefits of the conduct will 

                                                 

1  Chicken Meat Industry Act 2003 (SA),which expired on 21 August 2009. 
2  A90825 was lodged by Inghams to cover collective bargaining by all of its South Australian chicken growers and 

was granted by the ACCC on 22 January 2003 for five years. It expired on 13 February 2008. 
3 Application A91294 (Annexure E, pg 9). 
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outweigh the likely public detriments.4 Further details regarding the authorisation 
application may be found on the ACCC’s Public Register.5  

2. Draft determination and interim authorisation 

2.1. At the time of lodging the application, the Applicants sought interim authorisation 
for the Collective Bargaining conduct. On 12 April 2012, the ACCC granted 
interim authorisation as sought under section 91 of the Act. Interim authorisation 
will remain in place until the date the ACCC’s final determination comes into 
effect or until the ACCC decides to revoke interim authorisation. 

2.2. Section 90A(1) requires that before determining an application for authorisation 
the ACCC shall prepare a draft determination. On 12 April 2012, the ACCC also 
issued a draft determination proposing to grant authorisation to the Applicants to 
engage in the Collective Bargaining conduct for ten years. A conference was not 
requested in relation to the draft determination.   

3. ACCC evaluation 

Information considered by the ACCC  

3.1. In its evaluation of A91294 the ACCC has taken into account:   

(a) the two submissions received in response to the ACCC’s initial consultations, 
both supporting the application.6 The ACCC notes, in particular, that Inghams 
has indicated support for the application and for the length of time sought. No 
further submissions were received following the ACCC’s draft determination; 

(b) information available to the ACCC regarding similar previous matters;7 

(c) the likely future if authorisation is not granted.8 In particular, the ACCC 
considers that, absent authorisation, the Applicants will bargain individually 
with Inghams and not engage in the conduct sought to be authorised;9 

(d) the relevant areas of competition likely to be affected by the conduct, 
particularly competition to provide chicken growing services to South 
Australian chicken processors;10  

(e) the ten year authorisation period requested, which is consistent with the term of 
proposed future contracts;11 

(f) no collective boycott activity is proposed and the Collective Bargaining is 
voluntary. The ACCC notes in this regard that the Collective Bargaining group 
does not include one current South Australian chicken grower for Inghams and 
future growers may choose whether to join. 

                                                 

4  The ACCC’s Guide to Authorisation (available from the ACCC website) has more details regarding the ACCC’s 
authorisation process. 

5  http://www.accc.gov.au/ content/index.phtml/itemId/1040237/fromItemId/278039/display/application. 
6  Please see the ACCC’s Public Register for more details, including a list of parties consulted. 
7  South Australian Farmers Federation – Collective Bargaining Notification CB00070; Western Australian Broiler 

Growers Association Incorporated – Authorisation A91262; Victorian Farmers Federation – Revocation and 
Substitution A91214; Inghams Enterprises Pty Limited – Authorisation A90825. 

8  For more discussion see paragraphs 5.38-5.40 of the ACCC’s Authorisation Guide. 
9  Consistent with application A91294 (Annexure D, pg 6) and ACCC decision CB00070 D09/28164 [5.14-5.17]. 
10  Consistent with application A91294 (Annexure D, Part 1) and ACCC decision CB00070 D09/28164 [5.1-5.13]. 
11  Submission from Inghams Enterprises Pty Limited 22 March 2012, pg 2. 
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Public benefits and detriments 

3.2. The ACCC considers that the Collective Bargaining conduct is likely to result in a 
number of public benefits including: 

 improved grower input into contracts and better documentation of negotiated 
outcomes, providing greater certainty to individual growers thus encouraging 
industry investment;12 

 transaction cost savings (including in contract administration) for both growers 
and Inghams due to a single negotiation rather than a series of individual 
negotiations;13  

 adoption of a payments system that will introduce an element of competition 
between growers, encouraging continuous improvement;14 and 

 through collective negotiations growers may become more informed of 
relevant market information resulting in more efficient bargaining outcomes.15 

3.3. The ACCC considers that the Collective Bargaining conduct is likely to result in 
little if any public detriment since: 

(a) the authorisation will cover Collective Bargaining conduct by a relatively small 
proportion of all South Australian chicken growers (around 23%); 

(b) the current level of competition between growers is low; 

(c) although SAFF (whose members include chicken growers for all the South 
Australian processors) lodged the application, it will not conduct the 
negotiations; 

(d) participation in the Collective Bargaining conduct is voluntary from the view 
of both Inghams and the chicken growers which supply it; and 

(e) there is a lack of any proposed boycott activity. 

3.4. On balance, the ACCC considers that the Collective Bargaining conduct is likely 
to result in a benefit to the public and that this benefit would outweigh the 
detriment to the public due to any lessening of competition that is likely to result 
from the Collective Bargaining conduct.  

4. Determination 

Grant of authorisation 

4.1. For the reasons above, the ACCC is satisfied that the tests in sections 90(5A), 
90(5B), 90(6) and 90(7) of the Act are met.16 Under sections 88(1A) and 88(1) of 
the Act, the ACCC therefore grants authorisation A91294 to the Applicants to 
Collectively Bargain with Inghams as defined in paragraph 1.2 of this 
determination until 30 June 2022. Under section 88(10) of the Act, the ACCC 

                                                 

12 Consistent with application A91294 (Annexure E, pg 9) and ACCC decision CB00070 D09/28164 [5.24]. 
13 Consistent with application A91294 (Annexure E, pg 9) and ACCC decision CB00070 D09/28164 [5.28]. 
14 Consistent with application A91294 (Annexure E, pg 9-10) and ACCC decision CB00070 D09/28164 [5.25]. 
15 Consistent with application A91294 (Annexure E, pg 9) and ACCC decision CB00070 D09/28164 [5.27]. 
16 See Attachment A 
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extends the above authorisation to future participants in the Collective Bargaining 
group that also grow or propose to grow chickens for Inghams and are members of 
SAFF.  

Conduct not authorised  

4.2. The authorisation does not extend to: 

 the Applicants engaging in boycott activity; or 

 collective negotiations conducted by a third party that also represents chicken 
growers that supply processors other than Inghams. 

Date authorisation comes into effect 

4.3. This determination is made on 14 June 2012. If no application for review of the 
determination is made to the Australian Competition Tribunal (the Tribunal), it 
will come into force on 6 July 2012.   
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Attachment A – Relevant Statutory Tests 

Sections 90(5A) and 90(5B) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding that is or may be a cartel provision, 
unless it is satisfied in all the circumstances that: 

 the provision, in the case of section 90(5A) would result, or be likely to result, or in 
the case of section 90(5B) has resulted or is likely to result, in a benefit to the public; 
and 

 that benefit, in the case of section 90(5A) would outweigh the detriment to the public 
constituted by any lessening of competition that would result, or be likely to result, if 
the proposed contract or arrangement were made or given effect to, or in the case of 
section 90(5B) outweighs or would outweigh the detriment to the public constituted by 
any lessening of competition that has resulted or is likely to result from giving effect to 
the provision. 

Sections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the case of 
section 90(6) would result, or be likely to result, or in the case of section 90(7) has 
resulted or is likely to result, in a benefit to the public; and 

 that benefit, in the case of section 90(6) would outweigh the detriment to the public 
constituted by any lessening of competition that would result, or be likely to result, if 
the proposed contract or arrangement was made and the provision was given effect to, 
or in the case of section 90(7) has resulted or is likely to result from giving effect to 
the provision. 

  




