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ACCC 

NOTIFICATION N95824 LODGED BY FIRST CLASS TAXIS PTY LIMITED 

Mpos Australia Pty Limited (“MPOS”) wishes to go on record to lodge the formal 
objection to Notification No N95824. 

Mpos Australia is an independent provider of Eftpos terminals and services to small 
to medium enterprises including taxi drivers and operators. MPOS was established in 
2004 as a competitor to Cabcharge in the taxi market and have since expanded into 
the retail sector.  MPOS is fully certified to meet its obligations under PCI DSS, 
APCA and Scheme rules. We are currently finalising requirements to meet our 
obligations under EMV. 

In response to the Notification MPOS raises the following points of concern, and 
overall objections and highlights aspects of the Notification that require clarity.  The 
response expresses concern at the practical outcome for members of the public and 
Bailees in respect of the proposed notified arrangement:. 

Pursuant to the notification N95824 lodged by First Class Taxis Pty Ltd lodged on 23 
April 2012 (“Notification”), First Class Taxis Pty Limited (“the Applicant”) seeks to be 
excused from its obligations at law so that it is authorised to engage in conduct that 
would otherwise contravene the provisions of the Australian Consumer Law 
legislation.   

In support of its application, the Applicant outlines Criteria and process that it says 
should compel the ACCC to grant it the exemption from compliance with the law. The 
Applicant also submits that it will undergo due process that competitors and the 
public should take confidence in to ensure the Applicant has “reasonably considered” 
any decision it makes to approve or disapprove any  EFTPOS Supplier which applies 
to be an approved EFTPOS Supplier by the Applicant for the supply of EFTPOS 
terminals and services to its Bailees.  A key factor for an EFTPOS Supplier to be 
approved is that it must satisfy all Criteria (as defined in Notification) identified in 
items (2) and (3) of the Notification. 



In the opening paragraphs of the Notification, the Applicant draws a clear distinction 
between “EFTPOS terminals” (and transactions) on the one hand and “services” on 
the other hand, both of which it says are used in taxi cabs to process passenger 
fares.  It necessarily follows that for an EFTPOS Supplier to comply with the Criteria 
to be approved EFPTOS Supplier, it must be able to provide both “EFTPOS 
terminals” and “services”.  Given the content of the Criteria, one must imply that 
“services” must mean that an EFTPOS Supplier is able to deal with non cash 
transactions in the eyes of the Applicant.   

The Notification does not disclose specific criteria which the Applicant intends to be 
bound by to establish that is has acted reasonably in undergoing due process to  
approve or disapprove applications by competing EFTPOS Suppliers.  In the 
absence of such criteria or even a basic list of “regards and disregards” to which the 
Applicant agrees to be bound to have considered, the Applicant is proceeding with  
an unfetted discretion in its decision making process to determine whether to accept 
or reject EFTPOS Supplier applications and is otherwise unaccountable for whether it 
acted reasonably in making such decisions.   

Without knowing what the Applicant considers it should be bound by to determine 
reasonabless, the risk to the competing EFTPOS Suppliers is that there is no 
measure as to what amounts to acting reasonably on the part of the Applicant.  The 
result will be that the Applicant by default will enjoy a privilege to accept or reject 
applicants as it deems fit whether they comply or not.  

Turning now to the specific Criteria contained in the Notification, MPOS makes the 
following points:- 

1. The first element forming part of the Criteria is centred around the EFTPOS 
Supplier being capable of transacting “non-cash payment systems” as a 
separate and distinct criteria to being capable of providing EFTPOS 
transactions.  The words “non cash transactions” is fundamentally 
different to “EFTPOS transactions” and is important to consider in 
understanding how the Applicant seeks to carve out and narrow down the 
market.  

An example of Non Cash transactions typically includes Cabcharge 
dockets, Barter-card, TUS dockets, Dept of Veteran Affairs and other 
promissory notes and government taxi subsidy schemes which are issued 
as a form of payment by passengers for cab fares.  To the knowledge of 
MPOS there is only one EFTPOS Supplier which is capable of processing 
“non cash transactions” and that is Cabcharge.  It is also understood that 
with Cabcharge as the EFTPOS Supplier comes mandatory commissions 
and surcharges of 10% of the passenger fare thus removing the ability for a 
Bailiee to negotiate such surcharges and commissions. 

If it is the case that Cabcharge is the only eligible applicant to provide both 
non cash and EFTPOS transactions, the practical effect is that any other 
EFTPOS Supplier will be excluded, particularly if the non cash transactions 
capability forms part of the Criteria.   

2. The second proposition is focused around the EFTPOS Supplier being able 
to provide a payment system and processing services which allows all 
monies to be deposited into an “account” nominated by the Applicant in 
conjunction with the Bailee and to provide transaction reports. 



The wording of this provision, to say the least, is ambiguous in its 
application and consequently raises serious questions about the intention 
and practical methodology of the requirement.  For example, questions 
such as what is meant by “an account” and an account nominated “in 
conjunction with” are not clear.  

The proposition concerning the account lacks efficacy, is confusing, misleading and 
MPOS holds genuine concerns about its practical application and effect, more 
particularly MPOS asks: 

(a) Is it intended that there be two “accounts” – one account held by First 
Class Taxis in some form or another and another being a bank account? 

(b) Is the account intended to be a bank account held and operated jointly or 
jointly and severally as between the Applicant and the Bailee.  Who are 
the signatories to the account? 

(c) Is it intended that Applicant effectively acts as trustee for the Bailee 
holding funds in its account on trust for the Bailee and if so pursuant to 
what terms?   

(d) Is it intended that the Bailiee nominate the account details, name, bank, 
branch and that such nomination would be binding on the Applicant? 

(e) Is there unfair bargaining power intended as against the Bailee? 

(f) What if there is a dispute about the process concerning the account and 
its operation as between the Applicant and the Bailee – what provisions 
govern resolution process for such dispute? 

(g) What is the process that is to be applied to determine the Bailiee 
commissions and rebates?  How does this address the Bailee’s rights to 
have a relationship direct with the EFTPOS Supplier?  

(h) How does this effect the Bailiee’s rights to negotiate a no or reduced 
commission basis on EFTPOS Services? Is the Bailiee prejudiced by the 
limited EFTPOS Services determined by the Applicant reasonably not 
meeting all the Criteria in the Notification?  

(i) Will the Bailiee be precluded from negotiating a no or reduced 
commission structure if there is only one EFTPOS Service that meets the 
Criteria and that EFTPOS Service will not provide anything less than a 
10% commission structure as Cabcharge provides. 

(j) Is it intended that the Applicant has veto in the event that the Applicant 
and the Bailee do not agree on the nominated account details? If so what 
dispute remedies are in place. 

(k) Does the ambiquity in this provision intend to result in the Bailee being 
commercially disadvantaged and possibly stripped of any power or rights 
in relation to where the monies the subject of the EFTPOS transactions 
earnt by the Bailee are to be held and dealt with? 

(l) In hypothetical circumstances where a Bailee would have a relationship 
with MPOS directly for example, what would justify the need for funds to 



provided to the Applicant ahead of the Bailee.  The Bailee would have 
negotiated with MPOS the processing of EFTPOS transactions and 
surcharges directly, so in such circumstances why should the Bailee be 
required to enter into an agreement to redirect those funds to the 
Applicant’s nominated account?   

(m) Is there a risk that the intention behind this provision is that there is really 
only a single system that is determined by the Applicant to meet ALL 
Criteria and methods of transacting passenger fares which ends up with 
no other possible EFTPOS Supplier than Cabcharge entering the market 
and competing and that no other EFTPOS Supplier can apply and/or will 
be approved.   

(n) The Applicant alleges that the requirement for reporting is also founded 
on the fact that the passenger has a direct relationship with the Applicant.  
MPOS contends the relationship is direct as between the Bailee and 
passenger which is another false premise of fact forming part of the in the 
Notification. 

Public Benefit v Public Detriment 

The Applicant ties the public benefit to there being more than one supplier of 
EFTPOS terminals and services that will satisfy the Criteria.   

If it is the case that the wording in the Criteria has been crafted such that it is laced 
with subtleties and vagary in that it practically operates to exclude all other EFTPOS 
Suppliers bar one, then the starting point is that there can be no public benefit arising 
from granting the exemption. The Notification should be rejected outright. 

Further, the Notification is of particular concern to MPOS for a number of reasons, 
including that in all likelihood it is just another attempt to exclude competing EFTPOS 
Suppliers from entering the taxi market and to provide a Bailee with a competitive 
alternative to having to pay pre-determined commissions and surcharges for using 
EFTPOS services.   

MPOS submits that the market must remain open to allow EFTPOS Suppliers to 
provide terminals and services and that the taxi drivers/operators/bailees should be 
free to negotiate and choose its own EFTPOS supplier without fear or favour.  The 
market should not be locked up with effectively one only EFTPOS Supplier which 
essentially has been pre-determined by the Applicant to satisfy the Criteria thereby 
excluding all other EFTPOS Suppliers from being in the running or at all.   It’s also a 
case of give an inch and it will quickly become a “foot” if the Applicant is granted the 
exemption sought.  

It is submitted that there is no public benefit in the ACCC authorising the exemption 
contained in the Notification.  MPOS asks why should Bailees be constrained by 
limitations on who can supply their EFTPOS services and why should a Bailee’s 
opportunity to negotiate and bargain for better commercial terms of trade be 
constrained by an exclusive dealing authority.   

MPOS submits that if the exclusive dealing authorisation is granted the very swift 
outcome would be: 

(a) that there will be a substantial lessening of competition for competitor 
EFTPOS Suppliers; 



(b)  there would be an increased barrier to the market to competitor EFTPOS 
Supplier  offering EFTPOS services which includes opportunities for 
Bailees to enter into EFTPOS arrangements with reduced and/ or no 
commissions and surcharges payable by taxi drivers and/or customers 
through the use of the competing EFTPOS Suppliers who are already 
trading and who should be entitled to continue to trade freely in the 
market. 

MPOS formally objects to the Notification in total. 

7 June 2012 

Chris Kelsey 
Director 
Mpos Australia 


