
 
 

 

31 May 2011 

Your Reference:  N95824 

Contact Officer:   Anna Giannakos 

Australian Competition & Consumer Commission 

GPO Box 3131 

Canberra ACT 2601 

 

Attn: Dr Richard Chadwick 

 

Third line forcing notification N95824 lodged by First Class Taxi Pty Ltd - interested party 

consultation 

 

Thank you for the opportunity to comment with reference to the above matter. 

Our comments regarding the notified conduct are as follows: 

 

Item N95824 details Cabbiexpress Comments 

1 First Class Taxis proposes to require 
each Bailee to only use and/or 
acquire EFTPOS facilities from a 
supplier approved by First Class 
Taxis. First Class Taxis will approve 
EFTPOS Suppliers that satisfy all 
of the following criteria: 
 

Our argument rests on the simple proposition that 
a Bailee driver is a subcontractor leasing a vehicle 
a vehicle from Network/Company/Taxibase to 
make a living. As a subcontractor, the Bailee does 
the work and is responsible for all the risks (drunk 
passenger, robbery, accident etc) in the field.  
 
 Therefore, they are in fact an independent small 
business and should be provided with the option 
maximise their income for the risk and work they 
done. As described in the notified conduct, the 
Bailee does the work, is responsible for all the risks 
and in maybe unable to share of the 10% Service 
Fee Uplift (SFU). At present, the on-going 
commission payback based on 10% Service Fee 
Uplift (SFU). Cabbiexpress offers all drivers that use 
our EFTPOS payment system the ability to earn up 
to 7% commission. The notified conduct will 
eliminate driver choice and therefore have a 
detrimental impact on their income earning ability.  
 
In addition, a Bailee can apply for any standard 
EFTPOS terminal from bank, terminal aggregator or 
take a risk doing credit manually. It is unreasonable 
and arrogant for First Class Taxi to ask a bank to 
apply to be an authorized supplier while the banks’ 
customer may in fact be the bailee driver. 
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2 Provide a payment system 
which allows the Bailee to 
process non-cash payment 
systems; 

 

All current bank approved EFTPOS terminals can be 
used by the bailee and non bailee driver to 
produce a receipt that indicates a cash transaction 
has occurred.  Cabbiexpress’s M4230 and MT100 
POS system both can process cash receipt. 
Bailee as an independent contractor should be 
provided with the option to choose the best 
payment processing system available on the 
market. 

3 
Provide a payment system which 
does not permit payment of any 
monies (excluding Bailee 
commissions and rebates) into an 
account other than those accounts 
nominated by First Class Taxis in 
conjunction with the Bailee. First 
Class Taxis shall require the Bailee 
to accept as a condition of the First 
Class Taxis Bailment Agreement 
that all monies from EFTPOS 
Transactions (excluding Bailee 
commissions and rebates) be 
deposited into a bank account 
nominated by First Class Taxis in 
conjunction with the Bailee; 
 

Why is this important? Currently between 60% and 
80% of fare payments are cash based. Payment is 
made directly to the driver who then at the end of 
their shift settles with the relevant party (whether 
it is the operator/owner/taxi company). There is no 
benefit to the public or the driver to predetermine 
which account monies are paid into. Questions 
arise as to how to resolve payment disputes and 
chargeback’s should part of the credit and charge 
card payments be made to First Class and the 
driver receives commission on the fare that later 
has to be refunded. The current system for bailee 
EFTPOS terminal payment processing works 
extremely well and is relatively straight forward. 
No other taxi company in Australia has requested a 
change as drastic as proposed in the notification. 
There is absolutely no need expressed by the taxi 
companies, owners, operators nor the travelling 
public for the desired notification to take place. 

4 Provide processing services which 
facilitate the distribution between 
First Class Taxis and the Bailee of 
passenger fares received by way of 
EFTPOS. First Class Taxis shall 
require the Bailee to accept as a 
condition of the First Class Taxis 
Bailment Agreement that a copy of 
ALL transaction reports (daily, bi 
weekly, weekly or monthly) issued by 
the EFTPOS Supplier be also sent to 
First Class Taxis for accountability, 
reconciliation, auditing and record 
keeping purposes 

With EFTPOS less than 20% of total fares received, 
First Class Taxi reconciliation is still based on taxi 
meter. Payment is made directly to the driver who 
then at the end of their shift settles with the 
relevant party (whether it is the 
operator/owner/taxi company). There is no benefit 
to the public or the driver to predetermine which 
account monies are paid into. Therefore, there is 
no value added by way of EFTPOS Third Line 
Forcing. For example, Cabbiexpress has a direct 
dealing with Driver-X and Driver-X belongs to 
Network-A, with conduct N92854, Network-A can 
demand Cabbiexpress to satisfy their requirements 
which has nothing to do with Cabbiexpress 
business.  With countless number of taxi depots 
and  Networks in the Australia demanding specific 
requirements stealthy through so called bailee 
driver terms and conditions and approved EFTPOS 
terminal requirements could send any company to 
bankruptcy unless all Networks are prepared (by 
statutory requirement) to pay for all the 
development cost of so called approved terminal 
requirements. 
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Below  are our addition comments regarding an email attachment “exclusive dealings notifications-

the basics” received by Cabbiexpress from the ACCC dated 9 May 2012: 

Item Extract from ACCC paper “exclusive 
dealings notifications-the basics” 

Cabbiexpress Comment  

1 
“Exclusive dealing involves one 

business imposing restrictions on 

another business’ freedom to 

choose with whom, in what or 

where they deal. Exclusive dealing 

is prohibited under the Act in 

certain circumstances.” 

 

Cabbiexpress’s assertion is that the bailee driver is a 
subcontractor therefore, they are in fact an 
independent small business and should be provided 
with the option maximise their income for the work 
they done.  
The notification clearly restricts “another business’ 
freedom with whom” (in the case of N95824 the 
bailee the ability and right to select and use an 
EFTPOS terminal of their choice) “in what or where 
they deal”. 

2 “The Act prohibits a common form of 
exclusive dealing known as third line 
forcing. Third line forcing is the supply 
of goods or services on condition that 
the purchaser also acquires goods or 
services from a third party.” 

The notification clearly forces the bailee to use a 
terminal payment system from a prescribed third 
party without any benefit to the public and most 
certainly no benefit to the bailee driver. 

3 “Another form of exclusive dealing is 
the supply of goods or services on 
condition that the buyer will not 
acquire, or will limit the acquisition of, 
goods or services from a competitor 
of the supplier1. This form of exclusive 
dealing only breaches the Act when it 
has the purpose or effect of 
substantially lessening competition”  
1 Exclusive dealing also extends to the acquisition 
of goods or services on condition that the buyer will 
not supply, or will limit the supply of, goods or 
services to particular persons or classes of persons 

The notification tries to restrict the businesses 
(bailee drivers) ability to acquire and use a 
competitive EFTPOS system. While Fist Class Taxis 
do not come out and state that that is what they 
are doing, their behaviour as described in the 
notification such as restrictive terms and 
conditions, pre-approved terminal suppliers 
restrictive methods on how the bailee gets paid, 
and which accounts the monies are first paid into, 
in our opinion exhibits a “substantially lessening 
competition”. And should not be exempted. 

4 The opening paragraph of the ACCC 

document “exclusive dealings 

notifications-the basics”  

“The ACCC is the independent 

Australian Government agency 

responsible for administering the 

Competition and Consumer Act 

2010 (the Act). A key objective of 

the Act is to prevent anti-

competitive conduct, to encourage 

competition and efficiency in 

business and enhance the welfare 

of Australians. 

 

The notification does not encourage competition 
and efficiency in business. But in fact lessens 
competition and lower business efficiency by 
restricting bailee drivers (independent sub-
contractors) access to the latest payment 
processing technology and systems.  
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Summary 

Cabbiexpress strongly object to First Class Taxis Pty Ltd proposed conduct. It will lessen the 

competition for financial transaction processing payments in the taxi cab offer no economic benefit 

to the driver or the passenger. In fact, such a restrictive practice could monopolize existing 

incumbent relationships and create an environment that artificially locks out competitive pressure to 

reduce transaction costs. 

Therefore, there is no value added by way of EFTPOS Third Line Forcing. 

Should you have any questions please don’t hesitate to conduct Cabbiexpress directly. 

 

 

Yours sincerely, 

 
 

Lucas Mueller 

Director 

Cabbiexpress International Limited 


