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Summary of decision 
The Australian Competition and Consumer Commission (ACCC) proposes to grant authorisation 
for five years to Lottery Agents' Association of Tasmania Inc and its members (the Applicants) 
to Collectively Bargain over certain terms and conditions with Tatts Group and Intralot Australia 
Pty Ltd. The ACCC has also granted interim authorisation (subject to some limitations) to enable 
the Applicants to engage in Collective Bargaining conduct prior to the ACCC completing its 
assessment of the application. 

Next steps 
The ACCC will seek further submissions in relation to this draft determination before making its 
final decision. The applicants and interested parties may also request a pre-decision conference 
be held to allow oral submissions on the draft determination. 

1. The Applicants and application for authorisation 

1.1. On 30 April 2012, Lottery Agents' Association of Tasmania Inc (LAAT) lodged 
authorisation application A91309 with the ACCC under sections 88(1A) and 88(1) of the 
Competition and Consumer Act 2010 (the Act). LAAT also requested interim authorisation 
under section 91 of the Act. 

1.2. LAAT applied for authorisation for five years on behalf of itself, 72 of its current members 
and any future members (the Applicants) to collectively negotiate through LAAT with 
Tatts Group (Tatts) and Intralot Australia Pty Ltd (Intralot) (the Targets) over: 

• commissions paid to the lottery agents; 

• agency application fees; 

• fees payable by agents to each of the Targets;  

• terms of supply and rights of termination under agent agreements; and 

• alterations and amendments to ancillary matters contained within agent procedure 
manuals.  

(the Collective Bargaining Conduct). 

1.3. There are currently 94 lottery agents in Tasmania which distribute physical and instant 
lottery products1 for the Tatts Group and/or Intralot. The majority of agents are newsagents 
and all are small businesses employing fewer than 20 staff.2 Lottery sales are a significant 
source of revenue for LAAT’s members and are also important in driving sales on non-
lottery products in agents’ businesses.3  

1.4. LAAT has previously been able to raise issues on its members’ behalf with the Targets but 
it has been limited to a reactive role and has not negotiated fees, commissions or terms of 
supply.  

                                                 
1  Physical lotteries determine winning tickets using randomising equipment to draw numbered objects which correspond to 

numbers on winning tickets eg Powerball, Tattslotto, Oz Lotto, Lucky Keno. Instant lotteries use scratch cards (scratchies) 
printed and sold in a randomised manner.  

2  Application A91309, Attachment 5 p.1. 
3  Application A91309, Attachment 5 pp 7-8.  
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1.5. Most potential areas of competition between lottery agents are regulated by the Tasmanian 
Gaming Commission (TGC) (including purchase price, advertising and staffing) 4 and/or 
determined by the Targets under standard form distribution agreements and detailed 
manuals (commission, advertising and operation of the lotteries business).5 The Targets are 
the only lottery providers currently licensed to offer lottery products within Tasmania, with 
the exception of online lottery products sold from outside the state.6 Tasmania does not 
restrict the number of lottery providers that may be licensed to operate in Tasmania. 

1.6. In essence, the ACCC can authorise anti-competitive conduct such as the Collective 
Bargaining Conduct if it is satisfied that the likely public benefits of the conduct will 
outweigh the likely public detriments.7 Further details regarding the authorisation 
application may be found on the ACCC’s Public Register on its website.8  

2. ACCC evaluation 

Information considered by the ACCC  

2.1. In its evaluation of A91309 the ACCC has taken into account:   

(a) the issues raised by Tatts Group in its submission and LAAT’s response (both 
discussed in more detail below) and the lack of concern expressed by other interested 
parties to initial consultations;9 

(b) information available to the ACCC regarding similar previous matters;10 

(c) the likely future if authorisation is not granted.11 In particular, the ACCC considers 
that, absent authorisation, LAAT members will continue to be individually offered and 
sign standard form contracts with the Targets;12 

(d) the relevant areas of competition likely to be affected by the proposed conduct, 
particularly competition to provide lottery distribution services within Tasmania to the 
Targets and competition to supply lottery products to Tasmanian consumers;13  

(e) the five year authorisation period requested; 

(f) that no collective boycott activity is proposed and participation in the Collective 
Bargaining Conduct is voluntary. The ACCC notes in this regard that the proposed 
collective group currently does not include eight LAAT members (those which did not 
return signed consent forms) and 16 Tasmanian lottery agents which are not members 
of LAAT but have not raised concerns regarding the proposed Collective Bargaining 
Conduct; and 

                                                 
4 The TGC is an independent statutory body which licences both lottery providers and lottery agents in Tasmania under the 

Gaming Control Act 1993 (Tas) and the Gaming Control Regulation 2004 (Tas).  
5  Application A91309 (Attachment A, p 10). 
6  Application A91309 (Attachment A, pp 2-3, 6).  
7  The ACCC’s Guide to Authorisation (available from the ACCC website) has more details regarding the ACCC’s authorisation 

process and the relevant tests are set out in full at Attachment A. 
8  http://www.accc.gov.au/content/index.phtml/itemId/1050054/fromItemId/278039. 
9  Please see the ACCC’s Public Register for more details, including a list of parties consulted. 
10  Newsagents Association of NSW and ACT – Authorisation – A91269; Australian Newsagents’ Federation Ltd – Collective 

Bargaining Notification – CB00156; Lottery Agents Association of Victoria Inc – Authorisation – A91126; Lottery Agents 
Queensland Ltd – Revocation and Substitution - A91101. 

11  For more discussion see paragraphs 5.38-5.40 of the ACCC’s Authorisation Guide. 
12  Consistent with application A91309 (Attachment 5, p 7) and ACCC decision A91269 D11/2319030 [4.20-4.24]. 
13  Consistent with application A91309 (Attachment 5, pp 6-7) and ACCC decision A91269 D11/2319030 [4.3-4.16]. 
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(g) that the Targets can legally distribute lottery products through a variety of alternative 
channels (and in some cases already do), including through:  

• small retail businesses or retail chains which are not members of LAAT, for 
example delicatessens, supermarkets, service stations and chemists; 

• company owned kiosks or concession stands in shopping centres; and 

• online. 

Issues raised by the Tatts Group and LAAT’s response 

2.2. The Tatts Group submits that it does not have any in-principle objection to collective 
negotiations by LAAT on behalf of its members. This is on the basis that the proposed 
conduct does not involve any collective boycott activity and will be entirely voluntary in 
that: 

• each LAAT member will be free to conclude contractual arrangements with the Targets 
outside the scope of the Collective Bargaining Conduct; and 

• the Targets will not be obliged to participate in the Collective Bargaining Conduct. 

2.3. In addition, Tatts Group submits that it does not object to the application of the 
authorisation to future LAAT member who may become party to the Collective Bargaining 
Conduct. 

2.4. However, the Tatts Group has submitted that it is concerned that the scope of the 
Collective Bargaining Conduct is excessively broad. In particular, the Tatts Group objects 
to the following aspects of the proposed scope of the Collective Bargaining Conduct:  

(a) franchise fees and establishment fees, on the basis that the fees generally apply to new 
agencies which may or may not be members or prospective members of the LAAT. 
Accordingly, Tatts Group submits that current LAAT members may have an incentive 
to ensure that these fees are as high as possible in order to create barriers to entry; 

(b) the price of lottery entries (made up of the fee for subscription to the lottery and the 
agent’s commission). Tatts Group notes that although the agent’s commission may be 
covered by the authorisation, the subscription fee is set under legislation in the 
relevant jurisdiction in which the lottery draw is held (ie Victoria or Queensland); 

(c) sales targets, which are currently individually negotiated with agents having regard to 
the agents’ specific circumstances including size and location. Tatts Group considers 
that it is inappropriate to include sales targets in the Collective Bargaining Conduct 
since it may negatively impact the extent of inter-agent competition for lottery sales; 
and 

(d) staff training and equipment, on the basis that these relate directly to issues of 
security, integrity and the proper conduct of the lottery system. Tatts Group is 
concerned that it always be in a position to protect the security and integrity of the 
process for the sale of its lottery products, for commercial reasons and to ensure that it 
complies with its regulatory requirements. Tatts Group is concerned that including 
these aspects in the Collective Bargaining Conduct may inhibit its ability to do so. 
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2.5. LAAT has responded that:  

a) the proposed conduct is entirely voluntary, therefore, the level of any potential public 
detriment is substantially mitigated by the Targets’ ability to choose not to bargain 
collectively, either in relation to particular matters or at all;  

b) the purpose of the application is to gain statutory protection for the Applicants to 
engage in conduct that might otherwise raise concerns under the Act. LAAT submits 
that commercial and legal circumstances may change during the five year proposed 
bargaining period. Accordingly, LAAT submits that it is irrelevant that one of the 
Targets may be presently disinclined to collectively negotiate over a particular matter 
or that aspects of the collective negotiations may currently be subject to legislative 
restrictions; and 

c) LAAT also notes that Intralot, the other target of the Collective Bargaining Conduct, 
has not raised concerns and that the conduct sought to be authorised is closely 
analogous with authorised conduct in respect of the sale of lottery products in other 
Australian jurisdictions. 

2.6. In relation to the particular concerns raised by the Tatts Group, LAAT has responded that: 

(a) the fees referred to by the terms ‘franchise and establishment fees’ cover three types 
of fees: 

i. fees paid by a person in order to establish a new agency outlet. Existing LAAT 
members may pay these fees, if they establish a second outlet, and most new 
agents become LAAT members. LAAT submits that it has an interest in 
negotiating low entrance fees on behalf of people which already are or are likely 
to become members; 

ii.  fees paid by agents for a number of years after establishing a new outlet. Given 
that most new agents become LAAT members shortly after establishing a new 
outlet, LAAT submits that it has a clear interest in negotiating these fees; 

iii.  yearly franchising fees apparently paid by all agents. Given that all LAAT 
members pay these fees, LAAT submits that it has a clear interest in negotiating 
the fees; 

(b) the reference to ‘price of lottery entries’ in the application is deliberately broad in 
order to capture the relevant terminology of the agreements between the agents and 
the Targets. LAAT agrees that the level of the subscription fee component is set by 
legislation. However, the language is intended to capture related matters such as the 
administration and accounting of subscription fees and the manner and terms of their 
remittal to the Targets; 

(c) LAAT acknowledges that the Tatts Group is currently opposed to the collective 
negotiation of sales targets on the basis that LAAT may seek to undermine them. 
LAAT submits that this would be inconsistent with its objectives and past efforts to 
promote higher lottery sales. LAAT considers that the Tatts Group may change its 
position in relation to collective negotiation of sales targets during the five year 
authorisation period proposed and the authorisation should provide for this possibility. 
In addition LAAT would like to explore the possibility of collective sales targets with 
the Tatts Group; and 
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(d) LAAT notes that many aspects of staff training and equipment maintenance are 
regulated by the TGC. However, LAAT considers that LAAT, its members and the 
Targets also share a common interest in ensuring the integrity and continued 
wellbeing of the Tasmanian lottery system. LAAT submits that its members would 
appreciate the opportunity to collectively discuss with the Targets a range of 
legitimate commercial concerns which include quality, timing, content and cost 
effectiveness of training and administration, servicing, upgrades and repair of 
equipment. 

3. ACCC assessment of public benefits and detriments 

General public benefits and detriments of collective negotiation 

3.1. The ACCC considers that, in general, the Collective Bargaining Conduct is likely to result 
in a number of public benefits including: 

(a) improved input into development of contracts, operational manuals and materials for 
lottery agents. Currently, individual agents have very little input into such 
arrangements because of their weak bargaining position compared with the Targets. 
The Collective Bargaining Conduct may increase the input that agents have into such 
arrangements and therefore create greater opportunities for the negotiating parties to 
identify and achieve business efficiencies.14  

(b) transaction cost savings, particularly in the need for legal advice for lottery agents, due 
to a single negotiation process rather than a series of individual negotiations;15 and 

(c) more efficient bargaining outcomes as lottery agents and LAAT may become more 
informed of market information through the information exchanged during the 
collective negotiation process.16  

3.2. The ACCC considers that, in general, the Collective Bargaining Conduct proposed within 
Tasmania is likely to result in limited public detriment since: 

(a) the TGC will continue to regulate most aspects around the retail supply of lottery 
products;  

(b) current competition between lottery agents is low due to the level of TGC regulation 
and the standard form contracts under which lottery agents operate; 

(c) participation in the Collective Bargaining Conduct is voluntary from the view of both 
the Targets and LAAT members; and 

(d) there is a lack of any proposed collective boycott activity. 

Specific issues raised by Tatts Group 

3.3. The ACCC notes the concerns raised by Tatts Group that existing lottery agents have the 
incentive to use collective negotiation of fees paid by new outlets to raise the barriers to 
entry, resulting in significant potential competitive detriment which outweighs any 
potential public benefit. The ACCC considers that, to the extent that a negotiated fee is 
paid only in relation to a new outlet, only a small proportion of LAAT’s members and 

                                                 
14 Consistent with application A91309 (Attachment 5, pg 4) and ACCC decision A91269 D11/2319030 [4.38-4.49].  
15 Consistent with application A91309 (Attachment 5, pg 11) and ACCC decision A91269 D11/2319030 [4.30-4.37]. 
16 Consistent with application A91309 (Attachment 5, pg 4) and ACCC decision A91269 D11/2319030 [4.50-4.53]. 
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potential members have a direct interest in the fee. Accordingly, many of the transaction 
cost savings from collective negotiation would not arise in respect of new outlet fees.  

3.4. The ACCC also notes the concern raised by Tatts Group that LAAT will seek to 
collectively negotiate in relation to terms regulated by legislation and LAAT’s response 
that its headings of negotiation are broader than the regulated terms and that the legislative 
position may change during the authorisation period.  

3.5. Where the TGC currently regulates terms, these are binding on the parties, so authorisation 
to collectively bargain over these terms is unnecessary. If the regulatory environment 
changes, the ACCC would want to assess the likely benefits and detriments of the 
collective negotiation of the affected terms in light of those changes. Accordingly, the 
ACCC considers that the revocation and substitution process available under the Act is the 
appropriate means to resolve issues raised by potential regulatory changes. 

3.6. Given: 

(a) the concerns raised in relation to the collective negotiation of:  

i. new outlet related fees; and  

ii.  matters currently determined by legislation, and 

(b) the lack of clear benefits likely to arise from authorisation of this conduct,  

the ACCC proposes to exclude terms regarding the items at 3.6(a)(i) and 3.6(a)(ii) from 
the ambit of the authorised conduct.  

3.7. However, the ACCC seeks further information from interested parties and the Applicants 
as to:  

(a) which fees in particular are paid by new outlets or are paid by existing outlets; and  

(b) the relative benefits and detriments of the collective negotiation of each of these fees.  

3.8. The Tatts Group has raised concerns in relation to the collective negotiation of sales 
targets, training and equipment requirements. The ACCC considers that these are areas of 
business operation which may particularly benefit from win-win efficiency gains due to 
the input of lottery agents via collective negotiation. In addition, minimum staff training 
and equipment requirements are set by the TGC and these minimums are thus not subject 
to collective negotiation pursuant to the above exclusions to the authorisation.   

3.9. Given the voluntary nature of the Collective Bargaining Conduct and the potential public 
benefit that may arise from collective negotiation in these areas, the ACCC is proposing 
not to exclude sales targets, training and equipment requirements from the scope of the 
authorised conduct. However, the ACCC invites interested parties to provide further 
information in this regard. 

Balance of public benefit and detriment 

3.10. On balance, the ACCC considers that the Collective Bargaining Conduct (with the matters 
in 3.6(a) excluded) is likely to result in a benefit to the public and that this benefit would 
outweigh the detriment to the public due to any lessening of competition that is likely to 
result from the Collective Bargaining Conduct.  



 

DRAFT DETERMINATION 8 A91309 

 

4. Draft determination and interim authorisation 

Proposed grant of authorisation 

4.1. Section 90A(1) of the Act requires that before determining an application for authorisation 
the ACCC shall issue a draft determination. For the reasons above, the ACCC is satisfied 
that the tests in sections 90(5A), 90(5B), 90(6) and 90(7) of the Act are met.17 Accordingly, 
under sections 88(1A) and 88(1) of the Act, the ACCC proposes to grant authorisation 
A91309 to the Applicants for five years for Collective Bargaining Conduct with the 
Targets over the terms identified in paragraph 1.2 of this draft determination, with the 
following exclusions:  

(a) the collective negotiation of fees related to new outlets; and  

(b) the collective negotiation of terms currently determined by legislation 

4.2. Under section 88(10) of the Act, the ACCC proposes to extend the authorisation to future 
participants in the collective group that also distribute lottery products for the Targets and 
are members of LAAT.  

Interim authorisation 

4.3. LAAT applied for interim authorisation to engage in the Collective Bargaining Conduct. 
Following the concerns raised by the Tatts Group, LAAT restricted its request for interim 
authorisation to exclude collective negotiation of: 

(a) franchise fees and establishment fees;  

(b) the price of lottery entries; 

(c) sales targets; and 

(d) issues regarding staff training and equipment. 

4.4. The ACCC grants interim authorisation under section 91 of the Act18 to enable collective 
negotiation by the LAAT and its members with the Targets, but this interim authorisation 
does not extend to the areas set out at 4.3 above. Interim authorisation will remain in place 
until the date the ACCC’s final determination comes into effect or until the ACCC decides 
to revoke interim authorisation. The ACCC may review its decision on interim 
authorisation at any time. The ACCC’s decision in relation to interim authorisation should 
not be taken to be indicative of whether or not final authorisation will be granted. 

4.5. In granting interim authorisation, the ACCC notes the balance of public benefits and 
detriments it has identified and considers that in granting interim authorisation there is 
minimal likelihood of possible harm to the Applicants, the Targets and other interested 
parties arising from the grant of interim authorisation. 

                                                 
17 See Attachment A 
18 See Attachment A 
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Attachment A – Relevant Statutory Tests and Provisi ons 

Sections 90(5A) and 90(5B) state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding that is or may be a cartel provision, unless it is satisfied 
in all the circumstances that: 

• the provision, in the case of section 90(5A) would result, or be likely to result, or in the case of 
section 90(5B) has resulted or is likely to result, in a benefit to the public; and 

• that benefit, in the case of section 90(5A) would outweigh the detriment to the public 
constituted by any lessening of competition that would result, or be likely to result, if the 
proposed contract or arrangement were made or given effect to, or in the case of section 
90(5B) outweighs or would outweigh the detriment to the public constituted by any lessening 
of competition that has resulted or is likely to result from giving effect to the provision. 

Sections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it is 
satisfied in all the circumstances that: 

• the provision of the proposed contract, arrangement or understanding in the case of section 
90(6) would result, or be likely to result, or in the case of section 90(7) has resulted or is likely 
to result, in a benefit to the public; and 

• that benefit, in the case of section 90(6) would outweigh the detriment to the public constituted 
by any lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision was given effect to, or in the case of 
section 90(7) has resulted or is likely to result from giving effect to the provision. 

Section 91(2) permits the ACCC to grant interim authorisation if it considers that it is 
appropriate to do so: 

(a) for the purpose of enabling due consideration to be given to: 

(i) an application for an authorization; or 

(ii) an application for a minor variation of an authorization; or 

(iii) an application for the revocation of an authorization and the substitution of a new 
one; or 

.... 

(c) for any other reason;  

The current ACCC guide to Authorisation provides some key factors that are relevant in 
considering applications for interim authorisation, which include: 

• the extent to which the relevant market will change if interim authorisation is granted.  
Interim authorisation is more likely to be granted when it will maintain the market status quo. 

• the urgency of the need for interim authorisation. 

• the possible harm, if any, to the applicant and other interested parties if interim authorisation 
is granted or denied. 

• any possible benefit or detriment to the public that the ACCC could assess at the time of 
considering the request for interim authorisation.  




