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Dear Mr Chadwick 
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Re: APPLICATION FOR AUTHORISATION TO ENGAGE IN COLLECTIVE BARGAINING 

We refer to your Ms Dalins email correspondence to our Mr Adam Carter of 14 May 2012. 

Scope of Conduct Sought to be Authorised 

We submit with this letter an Amended Application for Authorisation which seeks authorisation for the 
giving effect of a contract, arrangement or understanding that is or may be a cartel provision. 

Submission from CEVA 

We refer to the correspondence from CEVA to your Mr John Rouw of 11 May 2012. 

It is difficult to respond to a submission that our Application would have the effect of substantially 
lessening competition within the vehicle logistics sector of the transport industry when the reasons why 
that might be so are not articulated. 

At this point in time the owner drivers that we represent have not put a formal log of claims to CEVA and 
we suspect that CEVA have confused the subject matter of the proposed collective bargaining (as set 
out in paragraph 12 of our Application) with actual claims. Without knowing what the claims of the owner 
drivers actually are, CEVA can have no basis for suggesting that "the elements of the TWU's claim 
would substantially increase the costs associated with vehicle transportation for CEVA vis a vis our 
competitors". 

It is important to note that any lessening of competition that may result if the Application is granted is that 
competition which may arise between owner drivers and not competition between CEVA and its 
competitors in the vehicle logistics industry. 



In that regard we note that: 

1. The Application is limited in scope to a possible participation of 45 owner drivers (31 of which are 
TWU members) in Queensland only at one company (plus any new owner drivers who enter into 
an arrangement with CEVA during the course of the negotiations); 

2. The process is entirely voluntary for those 45 owner drivers (and likewise for any additional 
owner drivers who join the process); 

3. The carriage rates offered by CEVA are presently standard (CEVA offers set rates and no 
bargaining or negotiation around those rates has occurred for the reasons set out in the 
Application); 

4. There has been no suggestion by CEVA that the offering of standard rates by CEVA has 
substantially impacted upon competition and in that regard it cannot be reasonably said that the 
negotiation of new standard rates (as opposed to the offering of standard rates by the company) 
will have any greater impact upon competition (in that there is presently little, if any competition); 

5. To the extent that the collective bargaining will lessen competition, it is as between the discrete 
group described in the Application; 

6. Any lessening of competition is insignificant having regard to the history set out in the Application 
(in that no or very little competition presently occurs); and 

7. In any event, any lessening of competition is outweighed by the public interest considerations set 
out in the Application. 

We note that we have been requested to provide detailed information on the size of the market or 
markets as well as the market share of CEVA vis a vis its competitors in each market and the number of 
owner drivers in the market. 

We would be grateful if you could clarify precisely what information is sought and whether the 
information sought should relate only to Queensland. You will appreciate that such information may be 
difficult to obtain (in that some companies in the industry may regard this as commercially sensitive 
information) and we can rely only on the information that is provided to us by our owner driver members. 

We will endeavour to provide that further information to you as soon as possible. 



FormB 
Commonwealth of Australia 

Competition and Consumer Act 2010- subsections 88 (JA) and (1) 

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING 
RELATED CARTEL PROVISIONS: AMENDED APPLICATION FOR 

AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Competition and 
Consumer Act 2010 for an authorisation: 

• to make a contract or arrangement, or arrive at an understanding, a provision of which 
would be, or might be, a cartel provision within the meaning of Division 1 of Part IV 
of that Act (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

• to give effect to a provision of a contract, arrangement or understanding that is, or 
may be, a cartel provision within the meaning of Division 1 of Prut IV of that Act 
(other than a provision which is also, or may also be, an exclusionary provision within 
the meaning of section 45 of that Act). 

• to make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would or might have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 

• to gh•e effect to a provisioH of a coHtract, arrangemeHt or aHelerstaHeliag which 
provisioH has the p1:1rpose, or has or may have the effect, of sl:lbstaatially lesseaiag 
eompetitioH '.Vithia the meaHing of section 4 5 of that Aet. 

1. Applicant 

(a) Name of Applicant: 
Transport Workers' Union of Australia 

(b) Short description of business carried on by applicant: 
The Applicant is a trade union, registered pursuant to the Fair Work 
(Registered Organisations) Act 2009 (Cth). 

(c) Address in Australia for service of documents on the applicant: 
11 Alexandra Place Murarrie Q 4172 
PO Box 452 Cannon Hill Q 4170 

2. Contract, arrangement or understanding 
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(a) Description of the contract, arrangement or understanding, whether proposed 
or actual, for which authorisation is sought: 

See attached submission 

(b) Description of those provisions of the contract, arrangement or understanding 
described at 2 (a) that are, or would or might be, cartel provisions, or that do, 
or would or might, have the effect of substantially lessening competition: 

See attached submission 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

See attached submission 

(d) The term for which authorisation of the contract, arrangement or 
understanding (whether proposed or actual) is being sought and grounds 
supporting this period of authorisation: 

See attached submission 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

See attached submission 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 

See attached submission 

4. Public benefit claims 

(a) Arguments in support of authorisation: 

See attached submission 

(b) Facts and evidence relied upon in support of these claims: 

See attached submission 

5. Market definition 

Provide a description of the market(s) in which the goods or services described at 2 
(c) are supplied or acquired and other affected markets including: significant 
suppliers and acquirers; substitutes available for the relevant goods or services; any 
restriction on the supply or acquisition of the relevant goods or services (for example 
geographic or legal restrictions): 

See attached submission 

6. Public detriments 

2 



(a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the contract, arrangement or understanding, on 
the prices of the goods or services described at 2 (c) and the prices of goods or 
services in other affected markets: 

See attached submission 

(b) Facts and evidence relevant to these detriments: 

See attached submission 

7. Contract, an·angements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, arrangements 
or understandings, that are or will be in similar terms to the abovementioned contract, 
arrangement or understanding. 

(a) Is this application to be so expressed? 

No. 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those contracts, 
arrangements or understandings that are stated to be in similar terms: 

NIA 

(ii) where the parties to the similar term contract(s) are known- names, 
addresses and descriptions of business carried on by those other parties: 

N/A 

(iii) where the parties to the similar term contract(s) are not known
description of the class of business carried on by those possible parties: 

N/A 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 
4J of the Competition and Consumer Act 2010)? 

No. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

N/A 

(c) If so, by whom or on whose behalf are those other applications being made? 

N/A 
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The proposed authorisation 

The substantive authorisation 

10. The Applicant seeks authorisation for owner drivers contracted to CEVA to engage in collective 

bargaining with CEVA, with the assistance of the Applicant, for the purpose of establishing new 

contractual arrangements for the carrying of cars. The Applicant proposes that the 

authorisation be given tor a 5 year period. 

11. The authorisation is limited in scope to: 

11.1. CEVA's Queensland operations; and 

11.2. owner drivers who, or who will be, contracted to CEVA to carry cars. 

12. The subject matter of the proposed collective bargaining includes: 

12.1. carrying rates; 

12.2. a mechanism for those rates to increase from year to year; 

12.3. penalties for carrying outside standard hours; 

12.4. damage penalties and excesses; 

12.5. demurrage rates; and 

12.6. equipment, including painting and badging of prime movers. 

The interim authorisation 

13. The Applicant also seeks interim authorisation to commence collective bargaining while this 

Application is assessed. 

14. If interim authorisation is granted, the Applicant undertakes not to finalise bargaining before the 

date on which a determination is made in relation to this Application. 

The Relevant Market - the Car Carrying Industry 

15. CEV A is a supplier of car carrying services to the Australian market. 

16. Most of the owner drivers work locally in South East Queensland and Northern NSW (as far 

South as Lismore). Another group of drivers do longer intrastate trips between Brisbane 

Townsville and Cairns while a third group do inter-state work. 

17. In the greater Brisbane area, there are more than 8 companies supplying car carry services in 

competition to CEVA. These companies range in size from single vehicle operations to fleet 

operations. A list of these companies is at Annexure 2. 

Amended Application for Authorisation 
Transport Workers' Union 
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18. Participants in the car carrying industry are mainly independent owner drivers. These owner 

drivers operate their businesses primarily through corporate entities with some supported by 

family trust arrangements. 

The equipment 

19. Cars are transported using a variety of vehicles and trailers which vary in capacity. For 

example a tilt tray truck can carry only a single car while a prime mover with a B double trailer 

has the capacity to carry 1 0 cars. 

20. The cost of purchasing vehicles and trailers varies depending on age and size. 

21. Prime movers used to tow car carrying trailers have usingle drive" powertrains (i.e. one steer 

axle and one drive axle) which limits their re-sale value. They are not readily adaptable to 

other forms of haulage. 

22. Some owner drivers only own the prime mover, while others own both the prime mover and 

trailer. 

23. The following table lists the type of equipment used in the car carrying industry, its approximate 

purchase price, its capacity and lifespan: 

Vehicle and Trailer Cost ($AUD) 

Tilt tray truck $140,000 

Tilt tray and trailer $150,000 

Table top truck with $100,000 

trailer 

Table top truck with $115,000 

attachment and trailer 

Prime mover with 6 car $190,000 + 

trailer 
$120,000 

Prime mover with 7 car $190,000 + 

trailer $130,000 

Prime mover with B $230,000 + 

double trailer 
$200,000 

Amended Application for Authorisation 
Transport Workers' Union 

Capacity {no of cars) Lifespan (years) 

1 8-10 

2 8-10 

3 8-10 

4 8-10 

6 8-10 

10-15 

7 8-10 

10-15 

10 8-10 

10-15 
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Entry to and exit from the market 

24. It is relatively easy to enter the market as an owner driver, subject to access to appropriate 

capital. A person wishing to enter the car carrying market requires: 

24.1. an appropriate drivers' license; 

24.2. sufficient capital or finance arrangements to purchase (or hire) a truck and/or trailer; and 

24.3. a basic business structure, including an ABN. 

25. There are no other regulatory barriers for entry to the market. 

26. Owner drivers most often own a single rig. However, a limited number of owner drivers 

operate two or more vehicles. These owner drivers are described as fleet owner drivers. 

27. At the present time, the supply of owner drivers and the demand for their services is evenly 

balanced. 

28. Industry practice is that owner drivers are offered work by the major car carrying companies. 

There are few formal tender processes. The majority of contracts are issued by reputation and 

experience. 

29. Owner drivers are offered terms by the supplier. There is little, if any, negotiation of terms 

between individual owner drivers and the supplier. Commonly, the supplier offers standard 

terms to the owner driver. The owner driver can accept the terms, or forfeit the opportunity for 

work. 

30. An engagement is generally one of exclusive contract. Owner drivers are not free to carry for 

alternative suppliers while contracted. 

31. Suppliers often require that owner drivers have their rig painted in company colours or logos. 

The hours worked for the supplier and the painted company colours makes it impossible to 

secure other work even in the absence of any contractual prohibition. 

32. These practices are a mechanism by which suppliers, including CEVA, retain exclusive 

contracts for services among owner drivers. These practices operate to limit owner drivers' 

ability to enter into a contract and to terminate the contract. 

33. Exiting the market, or changing suppliers, is more difficult. 

34. There is a limited market for the sale of prime movers, and particularly those with a single drive 

powertrain. Owner drivers can simply leave the market at any time. However, there is a 

substantial risk of capital loss associated with the poor market for prime movers. 

35. In addition, there is substantial risk associated with changing suppliers. Prime movers are 

capital intensive, and any period of time in which they are not put to productive use generates 

financial risk to the owner. For that reason, owner drivers are reluctant to move from one 

contract to another, particularly in light of the downtime associated with repainting colours and 
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Transport Workers' Union 

4 



removing the cab frame (a steel support structure that supports a vehicle being carried above 

the cab of a prime mover). Further, the number of alternate suppliers who may require owner 

drivers at any given time is limited. 

CEVA and the Affected Owner Drivers 

Operations 

36. CEVA's distribution area is across the whole of Australia. However most of the owner drivers 

engaged by CEVA in Queensland operate locally and intrastate to the more populated areas of 

regional Queensland. 

37. CEVA has depots based at Acacia Ridge and at Townsville, Queensland. 

38. CEVA engages both employee drivers and owner-drivers. In Queensland CEVA engages 

approximately 45 owner drivers. There are no CEVA employed drivers that operate in 

Queensland. 

39. Some of the owner drivers do not own the trailer. Where an owner driver owns both the prime 

mover and trailer the owner driver is paid a hire fee of between $100.00 and $160.00 

depending on the capacity of the trailer. 

40. CEVA offers owner drivers the opportunity to carry for CEVA. The carrying rates are set out in 

a rates schedule. A copy of that schedule is provided to contracted owner drivers and can be 

provided to the Commission if necessary. 

41. There is no written contract between CEVA and contracted owner-drivers. The terms of the 

contract (save for the rates schedule) are verbal. 

42. The rate schedule was increased in July 2010. Owner drivers contracted to CEVA have 

received no increase to base carrying rates since that time. The rates schedule is varied on a 

monthly basis to account for fluctuations in the price of fuel. 

43. CEVA's daily operation is as follows: 

43.1. owner drivers are advised of their required start time and start location for the 

following day; 

43.2. owner drivers are required to attend the relevant location at their scheduled start 

time; 

43.3. loading of cars takes up to 30 minutes depending on the number of cars to be 

loaded.; 

43.4. When the first delivery is completed the owner driver waits at that location until 

the next job is allocated. 

Amended Application for Authorisation 
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43.5. Owner drivers generally work between the hours of 6.30am to anytime between 

3.00pm and 9.00pm. They work Monday to Friday with some weekend work 

(mainly for interstate drivers). 

44. CEVA does not guarantee owner drivers a particular volume of work. Owner drivers are 

required to provide advance notice of periods in which they will not be available for work. 

45. Owner drivers are not required to invoice CEVA. Owner drivers are paid through a customer 

generated invoice. Owner drivers' earnings are remitted weekly and furnished with a remittance 

advice. 

CEV A contract offers and terms 

46. CEVA does not tender for contracts. Rather, the company offers carrying contracts to 

operators based on reputation and experience. 

47. CEVA does not offer written contractual terms. The only written documentation received by 

CEVA owner drivers is the standard cartage rates chart. 

48. The lack of a formal written agreement between CEVA which specifies the terms of the 

arrangements between the parties makes it more difficult for owner drivers to secure finance 

that would enable them to upgrade their vehicles and equipment. 

Remuneration 

49. Remuneration for CEVA's owner drivers is comprised of two elements: 

49.1. carrying fees; 

49.2. hire out fees 

50. Carrying rates are based on distance travelled (by zone), the number of cars carried and 

capacity of truck/trailer. 

51. CEVA divides the delivery areas into six zones between Bkm and 4B km from the pick up point 

(as the crow flies) The driver's remuneration is calculated by reference to the number of cars 

carried to the delivery point and the capacity of the equipment used. Where cars are delivered 

"out of area" different rates applied on a per car basis apply. 

Penalties 

52. Owner drivers are liable for financial penalty if they cause damage to a vehicle that they carry. 

CEVA is a self insurer and owner drivers are required to pay an excess of between $50.00 and 

$700.00 in the event that they cause damage to a vehicle. 

Amended Application for Authorisation 
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Competitors 

53. CEVA has a number of major competitors in the Brisbane metropolitan area. A list of these 

competitors is set out at Annexure 2. 

54. It is not known whether or not CEVA's major competitors have written contractual 

arrangements with contracted owner drivers. 

The Proposed Collective Bargaining Process 

55. Each of the 31 owner drivers is a member of the Applicant. 

56. If the authorisation is granted, the Applicant proposes that the following process be adopted for 

engaging in collective bargaining:2 

56.1. all owner drivers contracted to CEVA at the date of authorisation be offered the 

opportunity to participate in the collective bargaining process; 

56.2. those owner drivers that elect to participate will form the bargaining group; 

56.3. the bargaining group will elect a steering committee to oversee the negotiations; 

56.4. the steering committee will seek to negotiate with representatives of CEVA. 

57. Any outcome from the proposed negotiations will form a standard contract. Each owner driver 

will then be able to accept the terms of that contract as the basis for his or her contract with 

CEVA, or to otherwise negotiate terms. 

58. If interim authorisation is granted, the Applicant will not seek to conclude terms prior to the 

application for authorisation being finally determined. 

The role of the bargaining group 

59. The bargaining group will be responsible for developing proposals for the steering committee to 

advance on behalf of the bargaining group. The bargaining group will: 

59.1. generate proposals; 

59.2. respond to counter-proposals from the counterparty; 

59.3. approve final proposals. 

60. Participation in the bargaining group will be voluntary. Participants will be free to join the 

bargaining group at any time during the negotiations, and may cease to participate in the 

bargaining group at any time. 

61. New owner drivers accepting work from CEVA will be free to join the bargaining group 

throughout the course of the negotiations. 

If the Applicant's application for interim authorisation is granted, the Applicant proposes to commence this process from 
the date of that grant. 

Amended Application for Authorisation 
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62. Similarly, members of the bargaining group will be free to accept or reject the final terms of any 

document resulting from the collective bargaining terms. 

63. Members of the bargaining group will make decisions collectively wherever possible, but by 

majority decision in the event consensus cannot be reached. 

The role of the Applicant 

64. The Applicant will provide administrative and secretarial support to the bargaining group. 

65. Officers of the Applicant will attend negotiations and may speak on behalf of the group. 

66. Officers of the Applicant may assist with drafting proposals, amending proposals, providing 

evidence in support of proposals made by the bargaining group and facilitating negotiations 

through the provision of secretariat services. 

Basis of the Application 

67. This Application is made pursuant to section 88(1) of the TPA, which provides: 

Subject to this Part, the Commission may, upon application by or on behalf of a 

corporation, grant an authorisation to the corporation: 

a. to make a contract or arrangement, or arrive at an understanding, where a provision 

of the proposed contract, arrangement or understanding would be, or might be, an 

exclusionary provision or would have the purpose, or would have or might have the 

effect, of substantially lessening competition within the meaning of section 45; or 

b. to give effect to a provision of a contract, arrangement or understanding where the 

provision is, or may be, an exclusionary provision or has the purpose, or has or may 

have the effect, of substantially lessening competition within the meaning of 

section 45; 

68. The Commission must not grant the application unless satisfied 'in all the circumstances' that 

the proposed collective bargaining: 

' ... would result, or be likely to result, in a benefit to the public and that that benefit 

would outweigh the detriment to the public constituted by any lessening of 

competition that would result, or be likely to result'. 

69. As such, the Commission must, taking into account all the circumstances, weigh the likely 

benefit to the public against the detriment to the public constituted by any lessening of 

competition. 

70. The Commission has held public benefit to mean: 
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' ... anything of value to the community generally, any contribution to the aims 

pursued by society including as one of its principle elements... the achievement of 

the economic goals of efficiency and progress. 3 

71. Similarly, the Commission has held public detriment to mean: 

'... any impairment to the community generally, any harm or damage to the aim 

pursued by the society including as one of its principle elements the achievement of 

the goal of economic efficiency. 14 

The Counterfactual 

72. The Applicant understands that the ACCC, in assessing applications, has regard to what is 

described as the counterfactual. That counterfactual is arrived at by comparing the public 

benefit and anti-competitive detriment resulting from the proposed arrangement against the 

likely situation that will result if the arrangement is not authorised 

(the 'with or without test').5 

73. In the present case, the Applicant contends that each of the owner drivers proposing to 

participate in the collecting bargaining has expressed an intention to pursue different 

contractual arrangements with CEVA regardless of the outcome of this Application. 

74. As such, the Applicant submits that negotiations with CEVA on an individual owner-driver basis 

are likely to continue in the absence of authorisation. 

75. In light of the lack of written contracts and the fixed cartage rates described at paragraphs 41 -

42 above, the Applicant submits that the likely counterfactual is that owner drivers would 

engage in individual negotiations with CEVA. Such individual negotiations would likely result 

in: 

75.1. owner drivers having limited capacity to influence the negotiating outcome; 

75.2. the fixing of standard contractual terms by the company; 

75.3. the persistence of a situation in which owner drivers are not provided with written 

contractual terms; and 

75.4. the maintenance of bargaining inequality between the owner drivers and CEVA. 

Public Benefit 

76. The Applicant submits there is substantial public benefit in granting the proposed authorisation, 

on the following bases: 

3 

4 
Re 7-Eieven Stores; Australian Association of Convenience Stores (1994) ATPR 41-357 at 42677. 
ibid at 42683. 
See for example, ACCC 'Determination- Applications tor Authorisation A90964 and A09065', 31 August 2005. 
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76.1. redress of the substantial imbalance between CEVA and owner drivers in the 

negotiating process; 

76.2. transaction cost savings from conducting a single negotiation process; 

76.3. establishment and/or maintenance of appropriate minimum standards for the affected 

owner-drivers; and 

76.4. establishment of written terms of engagement for contractors and resultant greater 

certainty and enforceability. 

Redress of bargaining power imbalance 

77. The Applicant submits that there is a substantial imbalance in bargaining power between the 

owner drivers and CEV A. The Applicant submits that this imbalance is driven by the following 

factors: 

77 .1. number of owner drivers in the market; 

77.2. the exclusive nature of the carrying contracts; 

77.3. cost and risk of changing carrying company; 

77.4. unsuitability of prime-movers and trailers to undertake alternative haulage; and 

77.5. the lack of negotiating experience of the affected owner drivers. 

78. The Applicant contends that this imbalance is demonstrated by: 

78.1. the lack of a written contract; 

78.2. the fixed carrying rates offered by CEV A. 

79. Industry practice is that owner drivers are offered work by the major car carrying companies. 

There are few formal tender processes. 

80. Owner drivers are averse to changing suppliers because of the substantial risk associated with 

having capital-intensive equipment (prime movers and trailers) out of service and the prospect 

of failing to secure an alternative supplier. 

81. The risks associated with changing carrying supplier present a significant barrier to movement 

within the market and entrench the strong bargaining position of CEVA (and other suppliers). 

62. The lack of negotiating experience and resources of the affected owner drivers as compared to 

the resources and experience of CEVA further affects that imbalance. 

83. In light of the above, it is clear that owner drivers are at a substantial disadvantage in terms of 

bargaining power. 

64. Participation in collective bargaining will streamline the efficiency of the negotiations and 

produce cost savings to both parties through such efficiencies. 
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85. The Applicant contends that the imbalance in negotiating power is contrary to the public 

interest in that it depresses remuneration and conditions in the sector. 

86. As such, the Applicant contends that redressing the imbalance promotes the public interest by 

streamlining negotiations (in that the negotiating environment will be levelled out and more 

efficient) and by ensuring an appropriate balance between the interests of CEVA and the 

interests of the owner drivers. 

Transaction cost savings 

87. Each of the 35 affected owner-drivers has indicated an intention to try to negotiate new 

contract terms with CEVA. 

88. If all 35 affected owner drivers seek to negotiate new contractual terms with CEVA there will be 

a necessary duplication of time and resources. This undoubtedly leads to transactional cost 

increases when compared to the costs associated with collective bargaining. 

89. The ACCC has previously accepted that where transaction cost savings (such as legal and 

accounting fees) can be passed on to consumers as savings, or which can offset costs that 

would otherwise be associated with individual negotiations (and thereby prevent increased 

costs to consumers) such savings can constitute a public benefit.6 

90. In light of the counterfactual contended for above, the Applicant submits that all parties to the 

negotiation process are likely to benefit from transaction cost savings associated with the 

collective bargaining process in the form of legal fees, accounting fees and downtime 

associated with the physical process of negotiating (i.e., a reduction in the productive use of 

capital). 

91. The Applicant also contends that it is likely that such cost savings will be passed on to 

consumers as a natural result of competitive pressure within the car carrying industry. As 

such, there is a public benefit in the negotiations being conducted collectively. 

Maintenance of appropriate minimum standards for contractors 

92. The Applicant contends that it is in the public interest for contractors to have access to 

appropriate minimum standards. 

93. In that regard, the Applicant draws the Commission's attention to the fixed cartage rates 

presently offered by CEV A. Those rates have remained fixed since 2010. 

94. The importance of fair and safe terms and conditions for workers, including contractors, is 

clearly set out in the terms of other Commonwealth legislation, including the Fair Work Act 

2009 (Cth) ('the FW Act') and the Road Safety Remuneration Act 2012 (Cth) ('the RSR Act"). 

ACCC Detennination 'Applications for Authorisation No A90964 & A90965' 31 August 2005. 
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The RSR Act will commence from 1 July 2012. Allowing the affected owner drivers to 

collectively bargain will create a fairer negotiating environment, promoting balance between the 

interests of CEVA and the interests of the owner drivers. 

95. The Applicant contends that the legislative scheme established by the FW Act clearly 

evidences a public policy position that supports the establishment of appropriate minimum 

standards for contractors. 

Introduction of written contractual terms 

96. The Applicant submits that there is public benefit in contractors having written contractual 

terms. 

97. The affected owner drivers have no written contractual terms, save for the cartage rates 

schedule. 

98. The Applicant submits that written contractual terms increase the degree of certainty between 

the parties as to the terms and conditions of their contracts. In turn, that is likely to reduce the 

potential for litigation in respect of owner driver contracts. 

99. The Applicant submits that any reduction in the potential for litigation is in the public interest to 

the extent that it reduces the time and public expense associated with litigation. 

100. Further written contractual terms will assist the owner drivers in securing finance on 

competitive more competitive terms and conditions than that they might otherwise secure 

without a written agreement. This may result in further cost savings that could be passed on to 

the public. 

Public Detriment 

1 01. The Applicant submits that thee areas of public detriment concern might arise from the 

application, being: 

i 01.1. lessening of competition between members of the bargaining group; 

1 01.2. restrictions on entry into the market; 

101.3. impact on CEVA's competitors. 

Lessening of competition 

1 02. The nature of the authorisation sought by the Applicant is that competition between owner 

drivers will be reduced. 

103. The effect of any authorisation will be that owner drivers will collectively bargain for standard 

terms and conditions where they would otherwise compete against each other on the basis of 

the terms each individual owner driver is prepared to accept. 
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1 04. That arrangement necessarily involves a lessening of competition as between the owner 

drivers. 

1 05. The ACCC has identified four factors that, if present in any particular case, will reduce the anti

competitive effect of collective bargaining arrangements: 

1 05.1. that the current level of competition, between members of the bargaining group, 

with respect to those terms on which they are seeking to negotiate, is low; 

1 05.2. that participation in the arrangement is voluntary; 

105.3. restrictions on the coverage and composition of the bargaining group; 

1 05.4. that no boycott activity is involved.7 

106. In the present case, the Applicant submits that: 

1 06.1. the current level of competition between members of the proposed bargaining group is 

low. In light of the ease of market entry, balance between number of drivers and 

available work and lack of public tendering processes, owner drivers accept work on a 

'take it or leave it' basis. That there is little, if any, competition between the owner 

drivers proposed to be covered by the arrangement. 

1 06.2. the arrangement is voluntary, and will remain so. 

1 06.3. the authorisation is limited to owner drivers contracted to CEVA. At the date of this 

application, there are 45 such owner drivers;8 

106.4. there is no boycott activity proposed. 

Restrictions on entry into the market 

107. The negotiation of standard contracts may have the effect of increasing barriers to entry if the 

effect of such contracts was that owner drivers were able to lock CEVA into long term 

contracts, thereby reducing the capacity for new market entrants to secure work.9 

1 08. However, the Applicant contends that the arrangements affect only one of more than 1 0 

companies operating within the car carrying market in Queensland. As such, any increase to 

the barriers to entry is unlikely to affect entry to the market as a whole. 

Impact on CEV A's competitors 

109. The authorisation is limited to owner drivers contracted to CEVA in Queensland. At the date of 

this application, there are 45 such owner drivers.10 

ACCC 'Determination- Applications for Authorisation A90964 and A09065', 31 August 2005.7.12 
With the addition of any owner drivers engaged by CEVA after the date of this application who elect to join the 
bargaining group. 
ACCC Determination 'Applications for Authorisation No A90964 & A90965' 31 August 2005. 
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110. Each owner driver is exclusively contracted by CEVA. 

111. CEVA's major competitors are unlikely to be affected by the proposed collective bargaining. 

Some of CEVA's major competitors have in place standard contractual terms covering the 

subject matter proposed to be covered in the collective bargaining. 

Conclusion ~ Detriment 

112. On the basis of the above, the Applicant submits that the anti-competitive effect of the 

proposed arrangement is negligible. 

Weighing of public benefit against public detriment 

113. The Applicant submits that the potential public detriment is minimal. On that basis, the 

Applicant contends that the public benefit threshold for approval of the proposed arrangement 

is low. 

114. The Applicant contends that the minimal anti-competitive effects identified above are 

outweighed by: 

114.1. the voluntary nature of the arrangement; 

114.2. the lack of negative impact on CEVA's competitors; 

114.3. the lack of competition between the affected owner-drivers; 

114.4. the relatively small number of owner drivers proposed to be included in the collective 

bargaining group; 

114.5. the minimal impact on market entry; 

114.6. the benefit of reduced transaction cost; and 

114.7. the public benefit of establishing appropriate minimum standards for owner drivers. 

115. The public benefits flowing from the authorisation outweigh the minimal impact the proposal will 

have on competition. 

116. The Applicant contends that the application is one that is appropriate for authorisation under 

the Act. The application and relevant facts are similar to that in Application for Authourisation 

A91249 which related to proposed collective bargaining by concrete cartage owner drivers with 

Q Crete Premix. In that matter authorisation was granted for a period of 5 years. 

Transport Workers Union 

10 With the addition of any owner drivers engaged by CEVA after the date of this application who elect to join the 
bargaining group. 

Amended Application for Authorisation 
Transport Workers' Union 

14 



Annexure 1 

List of Owner Driver Members Engaged by CEVA 
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Michael Amor 

Thomas Armstrong 

Lyle Brownlie 

Robert Burnett 

Jeffrey Corven 

Kim Dodd 

Brendan Flower 

Colin Gregory 

Charles Garrard 

Simon Gent 

Peter Hathaway 

Peter Hayes 

Mark Hughes 

lan lnall 

Leonard lves 

Brenton lves 

Graham Jardine 

Christopher Jarrett 

Michael Jenkins 

Paul Leeder 

Warren Leighton 

Scott Martin 

Jan McGrath 

Peter Peck 

Mathew Powers 

Anthony Parry 

Mathew Roeder 

Adrian Schaenzel 

Keith Telford 

David Tutbury 

Anthony Washband 
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Annexure 2 

List of Competitors of CEV A 

1. Patrick Autocare 

2. Toll Auto Logistics 

3. Melcrest Auto Express 

4. Advance Car Carriers 

5. Lismore Car Carriers 

6. Swift Vehicle Deliveries 

7. STowed 

8. Rowdy's Car Carriers 
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