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Commonwealth of Australia 

Competition and Consumer Act 2010 -subsection 9 3 (1) 

NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

AUST. COMPETITION & 
CONSUMER COMMISSION 

SYDNEY 
2 1 MAY 2012 

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and 
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind 
referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) ofthat Act in which the 
person giving notice engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of person giving notice: 
(Refer to direction 2) 

The Cheesecake Shop Pty Ltd. 

(b) Short description of business carried on by that person: 
(Refer to direction 3) 
Franchisor ofThe Cheesecake Shop network of retail bakeries 

(c) Address in Australia for service of documents on that person: 

2 Lisbon Street Villawood 2063 .. 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition 
of which this notice relates: 

The acquisition by franchisees of eftpos services 

(b) Description of the conduct or proposed conduct: 

That franchisees will be required to acquire eftpos terminal services from 

Tyro Payments Pty Ltd 
(Refer to direction 4) 

3. Persons, or classes of persons, affected or likely to be affected by the 
notified conduct 

(a) Class or classes of persons to which the conduct relates: 
(Refer to direction 5) 

Franchisees of the Cheesecake Shop 

(b) Number of those persons: 

(i) At present time: 

185 
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(ii) Estimated within the next year: 
(Refer to direction 6) 

185 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

4. Public benefit claims 

(a) Arguments in support of notification: 
(Refer to direction 7) 

Previously the eftpos terminals and the cash registers of franchisees were 

not integrated. With a fully integrated system there is improved integrity of 

the data in the cash register system. 

Franchisees were able to operate the eftpos machine without the sale being 

recorded on the cash register. A benefit is that sales will be more accurately 

recorded and reported by franchisees. 

The franchisor can be confidant that proper royalties and advertising levies 

will be paid on eftpos sales and the franchisor will have more accurate 

records of sales information on which to make business decisions, including 

marketing and product development decisions. 

Having an integrated system will make it faster and easier for franchisees to 

reconcile accounts and eliminate the problem when a franchisee selects the 

wrong button as it will not be possible to enter the wrong item without 

processing the transaction. 

There are significant savings to franchisees. The per transaction price to 

franchisees from Tyro is significantly less than those charged by the major 

banks, with savings on both eftpos charges and credit card transaction fees. 

Also, there is no need for a second communication line, saving 

approximately $360.00 per year in phone line rental costs. 

The franchisor has estimated that for an average store the annual savings 

should exceed $1000.00 

The operational efficiencies, decreased costs and better information for 

marketing and product development will result in franchisees being more 

competitive and take pressure off price increases. 
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Tyro does not require the franchisor or franchisees to lock into long term 

contracts. This means that if Tyro's service levels drop or prices increase, 

then the franchisor can look to find another supplier to replace Tyro. 

Typically banks require term contracts which can make it difficult for 

franchisees to change suppliers of eftpos services. The Tyro system is 

encrypted and uses the internet rather than phone lines, leading to enhanced 

security of the information of customers .. 

(b) Facts and evidence relied upon in support of these claims: 

The franchisor has evidence of anomalies in eftpos to cash sales ratios of 

franchisees which leads the franchisor to believe that not all eftpos 

transactions are being accurately recorded by all franchisees. 

Banks will normally charge 1% on merchant fees for processing a credit 

transaction and around 20c for an eftpos transaction whereas Tyro charges 

0.63% for a credit transaction and 15c for an eftpos transaction. The 

Cheesecake Shop Pty Ltd has been able to use its buying power to negotiate 

lower prices than an individual franchisee would be able to negotiate. 

On average, a store will tum over approximately $8,000 per week and 50% 

of those transactions will be paid for by credit. $4,000 in sales under Tyro 

will incur a weekly cost of $25.20 as opposed to the banks at $40 weekly. 

The total annual saving for credit processing will be $769.60 (14.80 saving 

from tyro per week multiplied by 52). In additon there is a saving of around 

$360.00 per annum as an additional phone line rental will not be required to 

be paid 

The PCI data security council certified the Tyro integrated IP EFTPOS 

payment system. Refer to the link below which verifies the lodgement and 

acceptance that Tyro conforms to the Australian standard for the processing 

of electronic payments. 

http://www.tyro.com/download/file/509/PCI PA-

DSS Validated Payment Certification 1 2011-05-27.png 
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5. Market definition 

Provide a description of the rnarket(s) in which the goods or services 
described at 2 (a) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 
(Refer to direction 8) 

The market for the supply of eftpos terminals. 

The major competitors to Tyro are the major banks and PC Eftpos 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods 
or services described at 2 (a) above and the prices of goods or services in 
other affected markets: 
(Refer to direction 9) 

Nil 

(b) Facts and evidence relevant to these detriments: 

7. Further information 

(a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

MrD Meagher 

2 Lisbon Street Villawood 

02 97231011 

Dated ........ / .. 1 ..... Jt/#.( ........ M.!.Z ............. . 

~~~~~-~~~~~-~~~ 
(Signature) 

AUST. COMPETITION & 
CONSUMER COMMISSION 

SYDNEY 

~ · MAY 201£ 

.... David Meagher. ....................................................................... . 
(Full N arne) 

........ The Cheesecake Shop Pty Ltd .................................................................... . 
(Organisation) 

.......... Legal Counsel. ................................................................. . 
(Position in Organisation) 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation 
is to be inserted in item 1 (a), not the name of the person signing the notice, and 
the notice is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
the which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of 
the Competition and Consumer Act 2010 have been reduced in whole or in part to 
writing, a copy of the writing is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving 
the notice is likely to deal in the course of engaging in the conduct at any time 
during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good 
or service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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