
 

411672/1 
 

 

Our reference Michael Bradley 09938 

Phone +61 2 8216 3006 

Email michaelb@marquelawyers.com.au 

21 December 2011 

Dr Richard Chadwick 

General Manager 

Adjudication Branch 

Australian Competition & Consumer Commission 

Dear Dr Chadwick 

Mortgage Choice Limited 

Third line forcing notification N93329 

We act for Mortgage Choice Limited.  We refer to your letter of 24 November 2011 in relation to the 

Commission’s decision to review the above notification.  We are instructed to provide a submission on 

our client’s behalf, as set out below. 

Mortgage Choice submits that it would be appropriate to continue to maintain the authorisation of its 

conduct in requiring its Franchisees and Loan Consultants (for convenience, referred to collectively in 

this letter as Franchisees) to attain and maintain Full Membership status with the Mortgage and 

Finance Association of Australia (MFAA).  This is so notwithstanding the developments outlined in the 

Commission’s letter. 

Mortgage Choice appreciates that a competing industry body, the Finance Brokers Association of 

Australia (FBAA), is in existence.  Mortgage Choice has considered the relative merits of the MFAA 

and FBAA, and the consequences of allowing its Franchisees a free choice of which industry body to 

join.  To place this in context, Mortgage Choice, remains adamantly of the view that its Franchisees 

must belong to a reputable industry association with the following minimum features: 

 strict membership criteria including high educational standards; 

 a strong position on ethical and professional standards, detailed codes of conduct and 

processes for handling disciplinary issues and a reputation for upholding standards in the 

industry; 

 comprehensive professional development and continuing education requirements and 

programs; 

 a large membership and established position in the industry; 

 a strong record and recognised position as an advocate on issues of interest and importance 

to the industry. 

In addition to these factors, Mortgage Choice has considered two matters which in its view strongly 

support the case for continuing the present authorisation.  The first of these is the desirability of 
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obtaining the maximum benefit for Mortgage Choice as a group including the company itself and all its 

Franchisees from industry association participation.  By that we mean in particular the ability of the 

Mortgage Choice group to utilise its collective size and significance in the industry to influence the 

industry association’s activities and advocacy.   That, we would argue, is a legitimate and beneficial 

purpose for a franchise group to pursue.   For that reason, Mortgage Choice remains of the view that 

this collective interest is best served by requiring its Franchisees to be members of the one industry 

body. 

The second matter is the critical importance to Mortgage Choice that its Franchisees have a consistent 

approach and level of compliance in relation to professional development and professional conduct.  

Mortgage Choice’s Franchisees deal directly with consumers, who are entitled to expect complete 

consistency in the service proposition and service standards they receive.  These matters are directly 

affected by the professional development and professional conduct training and standards  which the 

Franchisees receive from their professional body.  From Mortgage Choice’s perspective, the success 

of its franchised business very much depends on this consistency.  

That being the case, Mortgage Choice needs to choose which industry body it believes best serves 

the interests of its Franchisees.  In Mortgage Choice’s opinion, the MFAA remains the most 

appropriate such body, having regard to the factors set out above. 

It should be noted that Mortgage Choice only seeks consistency in industry association membership 

for its own Franchisees.  Mortgage Choice also owns and operates a mortgage aggregator business 

called LoanKit, which provides platform services to some 250 independent mortgage brokers.  

Mortgage Choice allows these brokers to join the industry association of their choice.  The difference 

is the real importance of consistency, as outlined above, in relation to Franchisees who trade under 

the Mortgage Choice name. 

The second development in the industry to which the Commission has referred in relation to this 

review is the change in the regulatory framework, specifically the implementation of the licensing of 

credit brokers. 

Mortgage Choice submits that the advent of licensing does not diminish the importance of a robust 

approach by the industry to self-regulation, indeed the advent of licensing requirements makes it all 

the more important that the industry continues to regulate itself in relation to education, training and 

professional standards. 

In Mortgage Choice’s view, the MFAA has carried out this role exceptionally well and its predominant 

position as peak industry body has enabled it to be highly effective as the principal tool of self-

regulation for the industry.  As a franchise group, it is reasonable for Mortgage Choice to seek to 

support the work of the peak industry body by requiring its Franchisees to maintain membership with 

that body.  Mortgage Choice strongly believes that the work of the MFAA is of critical importance. 

We submit that, in considering whether authorisation of the present arrangements should be 

continued, it is important to appreciate that the present situation is not directly analogous to an 

ordinary commercial arrangement.  Industry associations such as the MFAA do provide services and 

charge fees for those services, and therefore they are suppliers within the meaning of the Competition 

and Consumer Act.  However, they do not supply services with a view to profit; rather they charge 

what they need to in order to maintain their services, all of which are created and provided solely for 
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the purposes and benefit of their members.  In addition, bodies like the MFAA perform an important 

public service, and the benefits to the public flowing from their activities are self-evident. 

This is very significant in considering both anti-competitive detriment and public benefit.  While, strictly, 

an arrangement of the kind under consideration will affect competition negatively, that is only so in the 

narrow sense of treating rival industry associations as commercial competitors with each other.  In 

reality, they compete not for profits but for members, in pursuit of the same altruistic goal.  This ought 

to be factored into the question of materiality. 

On the question of public benefit, that is best served, in the context of the self-regulation of an industry 

whose members deal directly with consumers, by the existence of a cohesive body which represents 

the interests of a critical mass of industry participants.  Such a body is best placed to facilitate and 

enforce genuine self-regulation and maintain its independence from sectional interests (including 

those of particular corporate groups).  An industry whose participants belong to a large number of 

different, consequently small and ineffective, industry bodies, is in a much worse position than one 

with a single representative body.  That is so both for industry participants and the general public. 

For the above reasons, Mortgage Choice submits that the balance of public benefit continues to 

outweigh and anti-competitive detriment flowing from the present arrangements, and therefore that the 

existing authorisation ought to be continued. 

Yours sincerely 

 

Michael Bradley 

Managing Partner  


