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The ACCC has reviewed, and allowed to continue, the protection from legal action provided 
by third line forcing notifications N92787, N93141-42 and N93229 lodged by three finance 
lending businesses.  The notifications broadly require that brokers engaged by these 
businesses be members of the Mortgage and Finance Association of Australia.  Notification 
N93186 was withdrawn during the course of the review. 

1. Introduction 

1.1 The Australian Competition and Consumer Commission (ACCC) has reviewed five 
third line forcing notifications that were lodged in 2007 and 2008.  These broadly 
require that the brokers of various lending businesses be members of the Mortgage 
and Finance Association of Australia (MFAA).  Specifically, the notifications are: 

 N92787 – lodged in 2007 by AHL Investments Pty Ltd (AHL) which requires 
that its mortgage advisers (franchisees, contractors and their sales employees 
or contractors) join the MFAA 

 N93141 and N93142 – lodged in 2007 by Virgin Money (Australia) Pty Ltd 
and Virgin Money Financial Services Pty Limited (together Virgin Money) 
which requires brokers and authorised representatives of Virgin Money to be 
members of the MFAA and the Association of the Superannuation Funds 
Australia 

 N93186 – lodged in 2007 by ING Bank (Australia) limited which requires that 
all introducers of loan services engaged by ING must undertake training 
conducted by the MFAA and 

 N93329 – lodged in 2008 by Mortgage Choice Limited which proposed that 
all its franchisees and loan consultants must be members of the MFAA. 

1.2 Third line forcing is a type of exclusive dealing conduct which is prohibited by the 
Competition and Consumer Act 2010 (the Act).  Generally, third line forcing 
involves the supply of goods or services on condition that a buyer acquires other 
goods and services from a particular third party, or a refusal to supply because the 
buyer will not agree to that condition. 

1.3 Lodging a notification with the ACCC for third line forcing conduct provides 
protection from legal action for the conduct.  Once a notification is lodged, the 
protection for the notified conduct commences after 14 days.  The ACCC may 
revoke a third line forcing notification at any time if it is satisfied that the likely 
benefit to the public will not outweigh the likely detriment to the public from the 
conduct.1  

                                                 
1  The ACCC conducts a comprehensive public consultation process before making a decision to 

revoke a notification which includes the ACCC issuing a Draft Notice advising the notifying party, 
and interested parties, that the ACCC intends to revoke the notification. 
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1.4 The ACCC assessed the third line forcing notifications individually at the time they 
were lodged and concluded that the public benefits from the notified conduct 
outweighed the public detriments.  The ACCC issued a public summary of its 
consideration of the AHL notification.  In particular, the ACCC considered there 
was a public benefit in financial institutions taking measures aimed at ensuring that 
mortgage brokers engaged by them are of a high standard – namely, through 
requiring membership of the MFAA.  At that time, there was no national regulation 
of the mortgage and finance industry. 

1.5 The ACCC also took into account the potential impact of the notified arrangements 
on the restriction of choice placed on brokers wishing to undertake work for AHL 
and the consequential impact on alternative broker associations such as the Finance 
Brokers Association of Australia (FBAA).  In this regard, the ACCC noted the small 
number of mortgage brokers, relative to the overall size of the market for the 
provision of these services, affected by the arrangements and their ability to choose 
whether to work for AHL. 

1.6 Following the receipt of a complaint, in November 2011 the ACCC commenced a 
review of the notifications on the basis that a national regulatory regime for the 
credit industry was introduced since the notifications were lodged. 

1.7 During the consultation process for the review the ACCC was advised that Virgin 
Money and ING are not currently engaging in the notified arrangements.   
On 7 May 2012 ING withdrew its notification (N93186). 

2. Background and consultation 

Background 

2.1. Since July 2010 the mortgage and finance industry has been regulated by the 
Australian Securities and Investment Commission (ASIC) under the National 
Consumer Credit Protection Act 2009 (the Credit Act).  

2.2. Broadly, the Credit Act imposes licensing requirements, general conduct obligations 
and responsible lending obligations on credit providers and persons providing credit 
assistance (including mortgage brokers).  ASIC advises that the licensing 
requirements and associated general conduct provisions provide a framework for 
ensuring that all persons engaged in credit activities meet certain standards, 
including appropriate competencies, compliance arrangements and dispute 
resolution procedures.  

2.3. Among other things, the Credit Act specifically requires licensees to ensure their 
representatives are adequately trained and competent.  It also requires licensees to 
take reasonable steps to ensure that their authorised representatives comply with 
licence conditions and the credit legislation. 
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2.4. Prior to the introduction of the Credit Act, the level of statutory regulation of the 
mortgage and finance industry varied greatly from state to state.  For example, 
Western Australian was the only state which had an occupational licensing regime.  
As a peak industry body, the MFAA imposed standards on its members, set out in 
codes of practice and guidelines for its members.2  The ACCC understands that 
historically, a number of lenders and aggregators used MFAA membership as part of 
their internal accreditation programs for their brokers and representatives.3  ASIC 
submits this lead to raised standards for brokers who were members of the MFAA – 
for example, by ensuring that brokers were members of external dispute resolution 
schemes (which was not then a legislative requirement but compulsory for MFAA 
members).4 

2.5. The Credit Act has introduced minimum standards of conduct and competency 
within the credit industry.  These standards are mirrored and in some cases, 
exceeded, in the MFAA’s membership requirements.  A comparison of the MFAA’s 
current membership requirements and the Credit Act is set out in Table 1. 

Table 1 – comparison of MFAA requirements and the Credit Act 

Requirements MFAA Regulatory 

Threshold Australian citizen or resident. Equivalent. 

 Over 18 years of age. Equivalent. 

Probity Fit and proper person and of good 
character and repute. 

Equivalent. 

 Not convicted of fraud or dishonesty 
within last 10 years or have such a 
charge pending. 

ASIC will have regard to whether 
person has any criminal 
conviction within last 10 years. 

 Must not be currently bankrupt or 
subject to the Bankruptcy Act 1966. 

Equivalent. 

 Not disqualified from engaging in 
credit services under the NCCP or 
other relevant legislation. 

Equivalent.  

 Personal credit report acceptable to 
MFAA. 

Nil. 

Competency Minimum of Diploma of Financial 
Services (Finance and Mortgage 
Broking Management) – by July 2012. 

Nil or minimum of Certificate IV 
Financial Services (Finance and 
Mortgage Broking) – effective 
30 June 2014.  

                                                 
2  ASIC’s submission to the review of the notifications, 3 February 2012, page 2. 
3  Ibid. 
4  Ibid. 
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Requirements MFAA Regulatory 

 30 CPD hours per annum. 20 CPD hours per annum. 

Competency Successful completion of MFAA 
Initial Compliance Pack – this course 
covers the National Credit Code and 
Privacy Act. 

Nil. 

 Successful completion of MFAA case 
study. 

Nil. 

Dispute 
resolution 

Be member of ASIC approved external 
dispute resolution scheme. 

Equivalent. 

 Must have internal dispute resolution 
program in place. 

Equivalent. 

Professional 
indemnity 
insurance 

Minimum value of $2 million for any 
one claim and $2 million in the 
aggregate. 

Complies. 

 Minimum of 12 months run off cover. Complies. 

Lending 
obligation 

A credit contract must be appropriate 
for consumers 

A credit contract is not unsuitable 
for the consumer 

Consultation 

2.6. On 24 November 2011 the ACCC wrote to 70 interested parties seeking submissions 
in relation to its review of the notifications and received submissions from nine 
interested parties. 

2.7. Submissions in support of the notifications were received from two of the notifying 
parties, Mortgage Choice and AHL, as well as from the MFAA and ASIC.  The 
ACCC also contacted ING and Virgin Money to clarify the operation of their 
notified arrangements.  As previously mentioned, both ING and Virgin Money 
advised that they are not currently engaging in the notified conduct. 

2.8. Submissions which supported revoking the notifications were received from the 
FBAA, the Commercial Asset Finance Brokers Association, Maria Rigoni, Ian 
Dennis and Mortgage Simplicity.  

2.9. The submissions are available on the ACCC’s public register and website at 
www.accc.gov.au/publicregister (by following the ‘Authorisations and notifications’ 
link).   
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3. ACCC evaluation 

The relevant area of competition  

 
3.1. The ACCC considers the primary areas of competition affected by the notified 

arrangements are: 

  the supply of loan arrangement services by mortgage brokers to consumers  

 the supply of professional membership services to mortgage brokers and credit 
advisers. 

3.2. Brokers act as intermediaries that arrange loans on behalf of individuals or 
businesses.  

3.3. ASIC estimates that there are 6100 licensees and 24 900 credit representatives (not 
including employees of the credit licensees). 

3.4. Membership of a professional association is not a requirement of the Credit Act 
however the ACCC understands that the majority of brokers are members of an 
association.   

3.5. The two largest professional associations for mortgage brokers and credit advisers 
are the MFAA and the Finance Brokers Association of Australia (FBAA).  The 
MFAA advises that it currently has 11 400 members.  In its 2008 submission to the 
Productivity Commission Review of Australia’s Consumer Policy Framework, the 
FBAA estimated that it represented over 9500 finance and mortgage loan writers 
across Australia. 

3.6. Other broker associations include the Commercial Asset Finance Brokers 
Association (representing finance brokers that deal with commercial clients) and the 
Australian Institute of Professional Brokers. 

3.7. Mortgage Choice advises that 328 franchisees and 489 loans consultants are 
currently covered by its notification.  AHL advises that 681 brokers are currently 
covered by its notification.  During the course of the review of the notifications, 
Virgin Money advised that it does not currently operate an active mortgage broking 
business and as such, is no longer engaging in the notified conduct.  ING also 
advised they were no longer engaging the notified conduct.  

3.8. Given concerns raised by interested parties during the review, the ACCC has also 
considered the impact of the notified conduct on the vocational education and 
training sector.  

Public benefit 

3.9. A number of interested parties, including the FBAA, Mortgage Simplicity and Maria 
Rigoni, submit that the commencement of the Credit Act means the notifications no 
longer deliver a public benefit because minimum standards of professionalism are 
now mandated by national legislation. 
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3.10. However, the MFAA and ASIC submit that the notifications provide public benefits 
in the form of higher professional standards than those provided by the national 
regulations in certain areas (see Table 1).  Specifically, ASIC submits that: 

 the MFAA imposes a higher lending obligation on its member brokers to 
ensure that a credit contract is ‘appropriate’ for the consumer, rather than the 
legislative requirement that a credit contract is ‘not unsuitable’ for the 
consumer and  

 the MFAA sets higher educational standards – for instance, MFAA members 
are now required to complete a diploma level qualification, while the 
legislation requires mortgage brokers to hold, at a minimum, a Certificate IV 
in Finance and Mortgage Broking.  

3.11. The ACCC also notes that the MFAA also requires its members to complete an 
additional ten hours of professional development training per year than that required 
under the Credit Act. 

3.12. Submissions from the MFAA and AHL claimed that the MFAA’s higher standards 
enhance protection for consumers engaging with brokers and credit representatives 
above the levels that would otherwise be achieved through the regulatory regime. 

3.13. This public benefit was also identified by Mortgage Choice who submitted that it 
requires its franchisees which use the ‘Mortgage Choice brand’ to be members of a 
single professional body, in this case the MFAA, for reasons of consistency across 
its brand in service and professional standards.  Mortgage Choice notes that this 
requirement is not placed on mortgage brokers that operate under a related 
aggregator business ‘LoanKit’, who are free to join the association of their choice. 

3.14. In its submission, ASIC also noted that the notifications provide a mechanism for 
credit licensees to meet their compliance obligations under the regulation – namely, 
to ensure their authorised representatives are adequately trained and competent.  It 
also considers the notifications may assist a licensee ‘in minimising its own risk that 
those representatives engage in inappropriate conduct for which, under the regime, it 
may be held responsible.’5 

                                                 
5  ASIC’s submission to the review, 3 February 2012, page 3. 
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ACCC conclusion on public benefit 

3.15. The ACCC notes that the Credit Act places minimum obligations on credit providers 
and persons providing credit assistance for the purpose of enhancing consumer 
protection and confidence.  However, the ACCC considers the notified arrangements 
are likely to continue to deliver public benefits as the MFAA’s membership 
requirements impose certain higher standards on brokers engaged by the 
participating lending businesses.  Further, the ACCC considers the requirement to 
obtain MFAA membership provides an efficient mechanism for credit licensees to 
meet their compliance obligations under the Credit Act. 

Public detriments 

3.16. Submissions from the FBAA, Ian Dennis and the Commercial Asset Finance 
Brokers Association argued that the notified conduct leads to public detriments in 
the form of reducing brokers’ choice regarding their membership of a professional 
organisation and this also imposes significant costs on brokers and credit 
representatives.  The ACCC notes that as of April 2012, the cost of MFAA 
membership was $411 per year.6  

3.17. Further, Maria Rigoni submitted that the MFAA notifications have prevented other 
professional organisations from growing their membership base.  

3.18. The ACCC notes that the FBAA (and other associations) are not prevented from 
participating in similar arrangements with other lending businesses, and the FBAA 
has done this.  For example, notification N40751 lodged by ANZ and notification 
N92860 lodged by the Commonwealth Bank of Australia requires their 
representatives to be a member of either the MFAA or the FBAA.7  

3.19. ASIC submits that under the notifications ‘participation in the mortgage industry 
appears to remain accessible.’8  Specifically ASIC noted that individual brokers may 
engage in credit activities by: 

 obtaining a credit licence themselves 

 being an authorised representative of a credit licensee or 

 being an employee of a credit licensee. 

3.20. In this regard, ASIC noted ‘that there appears to be licensees operating as 
aggregators and brokers that appoint credit representatives without the condition of 
engagement that they hold MFAA membership.’9 

                                                 
6  Membership Fee Table, viewed on the MFAA website 

(http://www.mfaa.com.au/default.asp?artID=2039) on 5 April 2012 
7  In addition N92872 lodged by Westpac in 2007 requires its brokers to be a member of one of the 

MFAA, FBAA, the Australian Asset Finance Association or a training body approved by Westpac. 
8  ASIC’s submission to the review, 3 February 2012, page 4. 
9  Ibid. 



 9

3.21. Some interested parties have also raised concerns that the notifications require 
members to undertake specific training by the MFAA.  The ACCC notes that the 
MFAA has established a panel of nine preferred registered training organisations 
(RTOs) for delivering educational qualifications to its members, and is no longer an 
RTO itself. 

3.22. Although the Credit Act does not require training for licensees to be undertaken by 
the MFAA, the Credit Act does place an obligation on licensees to ensure that their 
credit representatives (brokers) are adequately trained and competent (see 
paragraph 2.3).  

3.23. The ACCC notes that under the notified arrangements and MFAA’s membership 
rules, credit representatives have some choice over training providers.  The MFAA’s 
website outlines that it will accept educational qualifications from other non-
preferred RTOs or other authorised institution under the Australian Quality Training 
Framework.  However, brokers who do not select a training provider from the 
preferred panel will need to pay an additional $100 upon seeking membership of the 
MFAA in order to complete a separate membership case study. 

ACCC conclusion on public detriments 

3.24. As noted by ASIC, the ACCC considers that MFAA membership is not required to 
operate in the industry.  Although the notified arrangements may reduce broker 
choice, which restricts competition between other professional associations, the 
ACCC considers the size of any public detriment resulting from the notified 
arrangements continues to be minimal given the small number of mortgage brokers 
affected by the notifications compared to the total size of the industry. 

3.25. Further, the MFAA membership requirement is only currently imposed on brokers 
engaged by two credit licence holders – namely, Mortgage Choice and AHL.  Virgin 
Money advised that it is not currently operating an active broking business and ING 
advised that it currently accepts training from other associations.  Therefore, 
individual brokers can seek to be engaged by a large number of alternative licensees 
which do not impose such a membership requirement on their brokers.  

3.26. Finally, the ACCC notes that mortgage brokers may choose to complete their 
qualifications with a preferred or non-preferred RTO and still be able to obtain 
membership of the MFAA, albeit at a slightly higher cost.  Given the relatively small 
proportion of brokers covered by the notifications, staff consider any public 
detriment is not likely to be significant. 
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4. Decision 

4.1 Under section 93(3A) of the Act, the ACCC can issue a notice revoking the immunity 
afforded by a notification for third line forcing conduct if it is satisfied that the likely 
benefit to the public from the conduct will not outweigh the likely detriment to the 
public from the conduct. 

4.2 Having regard to the claims by the notifying parties and the issues raised by interested 
parties, the ACCC is satisfied that the likely benefit to the public from the conduct 
continues to outweigh the likely detriment to the public from the conduct.  

4.3 Accordingly, the ACCC does not intend to take any further action with respect to 
notifications N92787, N93141-42 and N93329 at this time.  Notification N93186 was 
withdrawn by ING on 7 May 2012. 

4.4 As with any notification, the ACCC may act to remove the immunity afforded by the 
notifications at a later stage if it is satisfied that the likely benefit to the public from 
the conduct will not outweigh the likely detriment to the public from the conduct. 

 
 




