
27 April2012

Express Post

The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
GPO Box 3131
CANBERRA ACT 2601

GoingU

3 0 APR 2/12

..

i, 140:

"

~, &

Dear Sir/Madam

Isuzu Australia Limited - Notification of exclusive dealing

Pursuant to section 93(I) of the Competition and Consumer Act 2010 (Cth) (the Act) we enclose a
Notification of Exclusive Dealing (Notification) on behalf of Isuzu Australia Limited (tsuzu) in respect of its
proposed arrangements with Isuzu dealers and independent mechanics and repairers regarding its 'Isuzu
Loyalty Scheme'.

Please also find enclosed a cheque in the amount of $100 for lodgement fees.

Should you have any queries. please do riot hesitate to contact Elizabeth Stary on (03) 86866009.

NORTO
Norton Rose Australia

ABN 32720868 049

Level 15, RACV Tower
485 Bourke Street

MELBOURNE VIC 3000

AUSTRALIA

Yours faithfully

ROSE

Tel +6,386866000

Fax +61386866505

GPO Box 4592, Melbourne VIC 3001
DX 445 Melbourne

nortonrose. coin

Our reference
2774072
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No n Rose Australia

Contact: Elizabeth Stary

Direct line

+6,386866009

Email

elizabeth. stary@norionrose. coin
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Norton Rose Australia is a law firm as defined in the Legal Profession Acts of the Australian states and territory in which it practises
Norton Rose Austinlia logetfrer with Norton Rose LLP. Norton Rose Canada LLP. Norton Rose Soulh Africa (incorporated as Deneys Reltz Irre) and their respectiv
amiates constitute Norton Rose Group. an international legal practice with offices worldwide. details of which. wilh certain regulalory information. are at norionrose



Form G

Commonwealth of Australia

Coinpetilibn and Consumer Act 2010 - subsectibn 93 (7)
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (I ) of the Competition and
Consumer Act 2070, of particulars of conduct or of proposed conduct of a kind referred to
subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice
engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

Applicant

(a) Name of person giving notice:
(Refer to directibn 2)

Isuzu Australia Limited ACN 006962572 (Isuzu).

Short description of business carried on by that person:
(Refor to direction 3)

Isuzu is a wholl^owned subsidiary of Isuzu Motors Limited (Japan), and is
responsible for the marketing, distribution and support of Isuzu branded
trucks (Isuzu Trucks), and genuine parts and accessories for Isuzu Trucks
(Genuine P&A), in Australia. Isuzu Trucks are heavy vehicles designed for
commercial purposes.

Genuine P&A includes components such as: brake components; engine
parts; transmission parts; driveline components; lubricants and batteries;
truck accessories and consumables (e. g. oils).

Isuzu has a network of Isuzu dealers in Australia (Dealers), which have each
been appointed pursuant to a "Dealer Sales and Service Agreement" to,
amongst other things:

co sell Isuzu Trucks to retail customers;

(b)

(ii)

sell Genuine P&A at a retail level and at a wholesale level to
independent mechanics and repairers of Isuzu Trucks and other
brands of trucks. For the purpose of this notification, "Merchants"
refers to those mechanics and repairer trade customers that are riot
listed on the Australian stock eXchange

Address in Australia for service of documents on that person:

858 Lorimer Street, Port Melbourne, Victoria 3207.

conduct in warranty and out of warranty servicing for Isuzu Trucks;
and

(c)

Notified arrangement

(a) Description of the goods or services in relation to the supply or
acquisition of which this notice relates:
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Isuzu intends to establish a scheme (Isuzu Loyalty Scheme) whereby
qualifying individuals who are nominated by Merchants may obtain certain
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benefits in connection with the acquisition by the Merchant of certain Genuine
P&A from participating Dealers (as described in more detail below).

The Isuzu Loyalty Scheme will be structured as follows:

Qantas Airways Limited ABN 16009661901 (Qantas) and Isuzu will(i)
enter into a "participation agreement" (Participation Agreement)
under which Qantas will agree to credit Qantas Frequent Flyer Points
(Points) to the Qantas Frequent Flyer accounts of qualifying
individuals who are Qantas Frequent Flyer members, as directed by
Isuzu.

Isuzu will offer:

(A) Dealers the opportunity to participate in the Isuzu Loyalty
Scheme by entering into Dealer terms and conditions with
Isuzu; and

(B) Merchants and qualifying individuals the ability to participate
in the Isuzu Loyalty Scheme by entering into Merchant and
Member terms and conditions with Isuzu.

Merchants must nominate a qualifying individual (Individual) that is
either an owner or authorised representative of the Merchant to
receive Points under the Isuzu Loyalty Scheme (as Points cannot be
awarded to entities other than natural persons).

Individuals must be members of the Qantas Frequent Flyer program.
As part of the Isuzu Loyalty Scheme, Individuals will also be supplied
by Isuzu (pursuant to arrangements set out in the Participation
Agreement) with the ability to obtain a Qantas Frequent Flyer
membership without paying the usual joining fee (Membership) (if
the Individual is not already a Qantas Frequent Flyer member).

If Individuals are already members of the Qantas Frequent Flyer
program, they will not be refunded, or entitled to a reimbursement of,
their joining fee

If:

(A) the relevant Dealer and Merchant have entered into the
required terms and conditions with Isuzu;

(B) the Individual is a member of the Qantas Frequent Flyer
program; and

(C) the Merchant acquires Genuine P&A from the Dealer, which
the Dealer obtained from Isuzu or another channel approved
by Isuzu,

Qantas will (at the direction of Isuzu and in accordance with the
Participation Agreement) credit the Individual with Points based on
the monetary value of the Genuine P&A. That is, the Points and
Membership Of any) will be provided to the Individual by Isuzu in
connection with the sale of Genuine P&A by a participating Dealer to
the Merchant.
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Dealers will be contractual Iy prohibited from charging Merchants any
amount in respect of the supply of Points (including via an increase
in the price of Genuine P&A).
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Description of the conduct or proposed conduct:
(Refer to directibn 4)

Proposed conduct

Isuzu proposes to award Individuals tiree of charge to the Individuals) with
Points and the right to receive a Membership from Isuzu, if the relevant
Merchant purchases Genuine P&A from a participating Dealer.

Coinpetifibn and Consumer Actimpffcatibns

Arguably the proposed conduct falls within the definition of exclusive dealing
in sections 47(6) and (7) of the Competition and Consumer Act 2070 (Cth), as
Isuzu proposes to:

supply Points and Memberships free of charge to the Merchant's
nominee (being the Individual) on the condition that the Merchant
acquires; and

refuse to supply Points and Memberships free of charge to the
Merchant's nominee (being the Individual) if Merchants do not
acquire (or have not agreed to acquire);

Genuine P&A from participating Dealers. However, as outlined below, Isuzu
maintains that the public benefits that will result from the proposed conduct
outweigh any public detriment.

Persons, or classes of persons, affected or likely to be affected by the notified
conduct

Class or classes of persons to which the conduct relates:
(Rel^r to direction 5)

Dealers and Merchants.

Number of those persons:

co At present time:

62 Dealers. Isuzu assumes that at least 60% of Dealers will elect to
participate in the Isuzu Loyalty Scheme,

Approximately 3,000 Merchants (however, this is difficult to estimate).

Estimated within the next year:
(Refer to directibn 6)

(c)

4,500 Merchants (however, this is difficult to estimate).

Where number of persons stated in item 3 (b) (i) is less than 50, their
names and addresses;

60 Dealers.

There are more than 50 Dealers and more than 50 Merchants.
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Public benefit claims

(a) Arguments in support of notification:
(Relt^r to direction 7)

Please refer to paragraph 4(b).

Facts and evidence relied upon in support of these claims:

Isuzu believes that the proposed conduct will have the following public benefits:

Provision of an '^, dd on"benefit

In practical terms, the awarding of Points and Membership Of any) for no
charge (Benefit Products) are a form of "add on" benefit, that attach to a
discretionary purchase made by Merchants.

That is:

(i) Merchants are not required to participate in the Isuzu Loyalty
Scheme, and can purchase Genuine P&A from Dealers whether or
riot they choose to participate in the scheme;

Merchants are not required to purchase Genuine P&A from any
specific Dealer (provided the Dealer is participating in the scheme) in
order to receive the Benefit Products; and

(ii)

(iii) Merchants are not required to purchase Genuine P&A of any specific
type, or of any specific volume, in order to qualify their Individual for
the Benefit Products.

In practical terms the Benefit Products are simply "add on" benefits for the
Individual that flow from the Merchant's ordinary purchasing decision.

Consumer sai^ty and informed purchasing decisions

Genuine P&A are used in situations that require high performance and
reliability, as a minor defect in a product or part can have highly dangerous
consequences. Isuzu accordingly invests significant resources in testing
Genuine P&A to ensure that they meet its safety and operational standards
and any applicable statutory requirements.

There are a variety of products in the market that are substitutable for and
compete with Genuine P&A (Other Products). Isuzu is unable to verify the
quality or performance of such parts and accessories (including their
compliance with any applicable statutory standards), or their effectiveness in
operating with or as part of Isuzu Trucks or other brands of trucks.

The Isuzu Loyalty Scheme does not prevent Merchants from stocking and
selling Other Products to Isuzu customers. The aim of the Isuzu Loyalty
Scheme is to, amongst other things:

increase the number of Merchants that stock Genuine P&A,
increasing consumer choice; and

encourage Merchants to promote the benefits of Genuine P&A to
their customers, enabling customers to make informed purchasing
decisions.
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Increased coinpetilibn

One aim of the Isuzu Loyalty Scheme is to maintain and ideal Iy increase sales
of Genuine P&A. Spare parts and accessories for trucks is a highly
competitive market and Isuzu faces increasing competition from parallel
importers, parties that infringe the Isuzu group's trademarks by supplying
copy parts, and suppliers of Other Products.

Isuzu aims to increase its competitiveness with these parties by offering
benefits to Individuals nominated by Merchants in the form of the Benefit
Products. Increased competition in the market should lead to Merchants
being provided with overall greater value for money in respect of Genuine
P&A (e. g. other suppliers may seek to compete with Isuzu by reducing their
prices, or offering other benefits), which may lead to cost savings for
consumers,

Increased competition

Isuzu has invested significant resources since its entry into the Australian
market in differentiating its brand from that of its competitors, and establishing
its reputation as a provider of vehicles of superior reliability, comfort and
value.

The Isuzu truck brand is trusted and proven in the Australian market, Isuzu
Truck and other equipment purchasers often choose to use only Genuine
P&A in their trucks. The Isuzu Loyalty Scheme is intended to increase the
number of Merchants that stock Genuine P&A, and accordingly increase
competition in the market for spare parts and accessories for trucks and
repairs and servicing (as Genuine P&A are often supplied as part of in or out
of warranty servicing).

Increased customer service levels

Participation in the Isuzu Customer Loyalty Scheme will build closer
relationships between Merchants and Dealers, and Merchants and Isuzu.
This should lead to an increase in the eXchange of information regarding
Isuzu Trucks and Genuine P&A between the parties, and consequentially a
better level of service being supplied to truck customers. For example,
Merchants are more likely to be aware of the latest development in Isuzu
Trucks and Genuine P&A and to acquire knowledge that will increase their
level of expertise in relation to Isuzu products.

Market definition

(a) Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for
the relevant goods or services; any restriction on the supply or
acquisition of the relevant goods or services (for example geographic
or legal restrictions):
(Refor to directibn 8)

The market can be described as the wholesale market for the supply of spare
parts and accessories for trucks in Australia (including consumables,
replacement parts, driveline components, lubricants and batteries and
accessories).

The market includes a significant number of original equipment
manufacturers, aftermarket suppliers, direct importers, non-genuine parts and
counterfeit parts importers.
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Additionally, most of parts and accessories for trucks in the Australian market
are substitutable. Given this, there is rigorous competition between the
various manufacturers, distributors and outlets to promote their parts in
respect of their own, and competitive, truck brands.

The market includes the provision of maintenance and repair services for
commercial trucks, as well as the sale of parts and components for repairs
and maintenance.

In some instances the market will be limited to a local geographic area, for
example where the owner of a vehide is located in a remote area of Australia.

Public derriments

(a) Derriments to the public resulting or likely to result from the
notification, in particular the likely effect of the notified conduct on the
prices of the goods or services described at 2 (a) above and the prices
of goods or services in other affected markets:
(Rel^r to direction 9)

Please refer to paragraph 6(b).

Facts and evidence relevant to these detriments:

The public detriments that may flow from the notified conduct are discussed
below. However, Isuzu contends that any detriment is marginal if not
negiigible, and is far outweighed by the public benefits outlined above.

Isuzu does not perceive that the proposed conduct will have any impact on the
price of Genuine P&A. As stated in paragraph 2(a), Dealers are contractual Iy
prohibited from charging any amount for the supply of the Benefit Products.

Theoretically, Merchants could cease supplying Other Products in order to
maximise their sales of Genuine P&A and their Individual's receipt of Benefit
Products. However this is extremely unlikely due to the competitiveness of both
the wholesale and retail markets, and consumer demand for choice on price and
quality.

Merchants are not restrained in their choice of parties from whom to acquire
Genuine P&A as a result of the proposed conduct, as they can elect to:

Purchase Genuine P&A from Dealers without participating in the
Isuzu Loyalty Scheme; and

continue to stock Other Products or Genuine P&A acquired from a
party other than a Dealer, and this will not prevent them from
participating in the Isuzu Loyalty Scheme concurrently or at a later
date.

(i)

(ii)
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Further information

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

Greg Hipwell
Partner

Norton Rose Australia

Level, 5,485 Bourke Street
Melbourne, Victoria 3000
Telephone: (03) 86866682
Email: greg. hipwell@norionrose. coin
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DIRECTIONS

I. In lodging this form, applicants must include all information, including supporting
evidence that they wish the Commission to take into account in assessing their
notification.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutiveIy and signed
by or on behalf of the applicant.

If the notice is given by or on behalf of a corporation, the name of the corporation is to
be inserted in item I (a), riot the name of the person signing the notice, and the notice
is to be signed by a person authorised by the corporation to do so.

Describe that part of the business of the person giving the notice in the course of the
which the conduct is engaged in.

If particulars of a condition or of a reason of the type referred to in section 47 of the
Competition and Consumer Act 2010 have been reduced in whole or in part to
writing, a copy of the writing is to be provided with the notice.

Describe the business or consumers likely to be affected by the conduct.

State an estimate of the highest number of persons with whom the entity giving the
notice is likely to deal in the course of engaging in the conduct at any time during the
next year.

Provide details of those public benefits claimed to result or to be likely to result from
the proposed conduct including quantification of those benefits where possible.

Provide details of the market(s) likely to be affected by the notified conduct, in
particular having regard to goods or services that may be substitutes for the good or
service that is the subject matter of the notification.

Provide details of the detriments to the public which may result from the proposed
conduct in duding quantification of those delriments where possible.
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