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Summary

The ACCC proposes to grant authorisation to Visdapyited (Viscopy) and Copyright
Agency Limited (CAL) to enter into a Service Agresm pursuant to which CAL will provide
various services to Viscopy and Viscopy membersil&Wiscopy will retain an independent
Board, the Service Agreement will result in CALIfjunanaging and administering the day-to
day operations of Viscopy’s business.

The ACCC proposes to grant authorisation to Viscapy CAL for five years.

Viscopy and CAL (the Applicants) are copyright ecling societies that provide services to,
amongst others, visual artists and licensees istiartvorks. The Applicants seek authorisation
to jointly discuss and negotiate terms and conatitifor the services they provide to their
respective members and licensees under the S&gieement.

The ACCC considers that the proposed conduct éhyito result in public benefits by
improving efficiency in the administration of copyint licensing; improved efficiency and
reduced transaction costs from the Service Agreemiirbenefit artists and licensees who
wish to use artistic works. Further, the Serviceg®gnent has the potential to improve the
quality of services to artists, provide for greatecess to copyright services for artists and to
copyright materials for licensees.

The ACCC is of the opinion that the Service Agreetweill result in little public detriment, if
any, due to its very limited effect on competitidine ACCC accepts the Applicants’
submission that there is limited overlap betweensirvices provided by Viscopy and CAL,
and consequently the Service Agreement will natiigantly reduce competition nor increase
fees or prices associated with the voluntary aatligiry copyright collective licensing schemes
currently in place in Australia.

On balance, the ACCC considers the public bentfésare likely to result from the conduct
will outweigh any public detriments. Accordinglinet ACCC proposes to grant authorisation for
five years.

Next steps

The ACCC will now seek further submissions from Applicants and interested parties in
relation to this draft determination prior to magia final decision. The Applicants or interested
parties may also request a conference to be helgke oral submissions on the draft
determination.
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1.1.

1.2.

2.

The application for authorisation

On 6 December 2011, Viscopy Limited (Viscopy) arap@right Agency Limited
(CAL) lodged applications for authorisation A912&% A91286 with the ACCC.

Authorisation is a transparent process wherebABEC may grant protection from
legal action for conduct that might otherwise bhetieeCompetition and Consumer
Act 2010 (the Act). The ACCC may ‘authorise’ businessesngage in anti-
competitive conduct where it is satisfied thatplélic benefit from the conduct
outweighs any public detriment. The ACCC condugpsilalic consultation process
when it receives an application for authorisatiamiting interested parties to lodge
submissions outlining whether they support the iagppbn or not. Before making its
final decision on an application for authorisattbe ACCC must first issue a draft
determination.

Background to the application

Copyright licensing

2.1.

2.2.

2.3.

2.4,

2.5.

Copyright is a form of intellectual property whighgranted automatically upon the
creation of certain forms of work or subject matfdre Copyright Act 1968 (Cth)
(Copyright Act) grants various exclusive rights to copyright ovgnéncluding for
artistic, literary, dramatic and musical works artlder subject matter. For artistic
works, which include paintings, photographs, saukxd, engravings, sketches,
blueprints, drawings, plans and maps, these exeugihts are:

. the right to reproduce the work in a material form
. the right to publish the work
. the right to communicate the work to the publicluding on-line.

Copyright owners may exercise these rights themaselwr give permission to others to
do so through the granting of a licence. Howevesrd can be significant transaction
costs associated with individual copyright holdeegotiating, monitoring and
enforcing copyright.

The collective administration of copyright througltollecting society is one way to
reduce transaction costs and improve the effeas®of copyright regimes.
Collecting societies act on behalf of their mempetso are owners of certain
copyrights. These societies grant licences to,cafidct royalties from, users of
copyright works, and distribute this revenue to rbers.

By their nature, collecting societies typically éddttle competition from other
collecting societies.

There is a worldwide system of collective admirigtm of certain rights in specific
types of copyright material, whereby copyright ovanare remunerated for certain
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uses of their works, and members of the publicaate to obtain licences for the use of
those works from collecting societies, normally &diee.

2.6. A collecting society may be ‘declared’ under thep@ught Act and thus become
responsible for the administration and collectibfees under a particular licensing
schemé. Such schemes are known as ‘statutory’, or compylsopyright licensing
schemes. Other collecting societies are not ‘dedlaand do not collect fees under
statutory licensing schemes, but rather under agpéicensing arrangements that are
entered into voluntarily.

2.7. A declared collecting society is subject to varioeguirements under the Copyright
Act and Regulations which are intended to promiageetfficient, honest and fair
operation of the declared collecting society. Aldeed collecting society that does not
comply with the relevant requirements under they@igpt Act may have its
declaration revoked.

2.8. For some types of usage of copyright works andesatilopatter, it is possible for
copyright owners to deal directly with licenseed #imus collective licensing
arrangements are not essential. However, copyoighers may still choose to
participate in ‘voluntary’ collective licensing amgements where it is in their interests
to do so. Licences issued by ‘voluntary’ collegtsocieties can be ‘blanket licences’
which give licensees access to the collecting $gsientire repertoire. When a
blanket licence is obtained users can be certainttiey are licensed in respect of the
entire repertoire and thus are not at risk of dmearcopyright laws. Licences may
also be ‘transactional licences’ (for single pieceseries of works).

2.9. The Copyright Tribunal is a specialist administratiribunal, established under Part
VI of the Copyright Act. One of the key rationales for establishing th@yZight
Tribunal was to counterbalance the perceived mayapagootential monopoly
positions of collecting societies.

2.10. The Copyright Tribunal has jurisdiction over thente of statutory licences (including
remuneration) and the sampling systems that aeereef to in theCopyright Act. It
also has jurisdiction over the distribution arramgats of certain collecting societies
(including CAL), voluntary licence schemes offet®dcollecting societies and in
certain circumstances over the declaration of colig societies under statutory
licence schemes.

The Applicants

2.11. Viscopy and CAL (the Applicants) are copyright ealing societies that provide
services to, amongst others, visual artists amshiees of artistic works under the
Copyright Act 1968.

! A collecting society may be declared under Part(¢ducational copying of broadcasts), Part VB (togyf
works for educational and to assist people withliigies) and Part VC (retransmission of free-tobsioadcasts)
of the Copyright Act.
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Viscopy

2.12.

2.13.

2.14.

2.15.

2.16.

2.17.

2.18.

Viscopy was incorporated in 1995 following a recoemaation of the Federal
Government’s review of the Australian Copyright IEoting Societies (the Simpson
Report) to the Commonwealth Government that thexe avneed for the collective
administration of copyright in the works of viswats?

Viscopy is an associate member of the Internatibedieration of Reproduction Rights
Organisation and its Chief Executive is a membeahefinternational Authors Forum
working group. Viscopy is also a member of the imé¢ional Society of Authors and
Composers.

Viscopy is a not-for-profit copyright collecting @ety which provides a centralised
means of assisting visual artists to get a retartheir artistic works by:

. granting licences to organisations and individual&ustralia and New Zealand
who wish to reproduce or communicate copies o$tictivorks the copyright in
which is owned or controlled by Viscopy membersn@mbers of affiliated
societies

. distributing royalties received pursuant to suckrices and licences
administered by other collecting societies to Vcmembers and affiliated
societies

" educating visual artists on the copyright protewiavailable to them and

" lobbying and advocating for the interests of visardists.

Viscopy’'s members are predominantly fine artistgtpgraphers and cartoonists.
Viscopy is expert in the valuation and licensindhmfh quality reproductions of single
artistic works, for example a particular image ¢rbproduced online, on a postcard, in
a gallery catalogue or on an item of clothing.

In contrast to many collecting societies, Viscopgimty licences individual works on a
standalone basis on particular terms of use. Utlieket licensing, this type of
licensing can require additional consents fromciygyright owner. Similar services for
certain types of usage are provided by promineagigrbanks and under Creative
Commons licences.

Although Viscopy has in the past entered into bédrikences with certain licensees,
and does still offer that service, it is not cuthgficensing its repertoire under any such
blanket licence.

Membership of Viscopy is voluntary and free. Mensbesin elect which of the income
streams facilitated by Viscopy they wish to haveddipy collect on their behalf.

Viscopy charges artists an administration fee destlias a proportion of the royalties
it collects to cover the costs of providing itsvsees. Currently, the administration fee

2 Simpson, S, “Review of Australian Copyright Cotlag Societies”, A Report to the Minister for Comnications
and the Arts and the Minister for Justice, July1995

% A Creative Commons Licence is one that allows mmestricted distribution of copyrighted works toyane and
for any reason and is parallel to the current cigpyregime. Creators of such works may choosenfmise
gradations of restrictions on the use of mateakced by Creative Commons licences.
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2.19.

2.20.

2.21.

2.22.

is 25 percent for royalties Viscopy collects in &aia and New Zealand and 10
percent for royalties collected from overseas.

Viscopy represents approximately:

. 8,000 Australian and New Zealand visual artiststied beneficiaries.
Approximately half of Viscopy’'s Australian membense Indigenous visual
artists and

. more than 40,000 international visual artists agaficiaries in Australian and
New Zealand territories through reciprocal agreemseith 43 visual arts
rights management agencies around the world.

Since 2003/2004, Viscopy’s principal funding sounes been the commission on the
royalties it collects for members and affiliatediss. Viscopy receives revenue from
voluntary transactional licences and voluntary kéricences.

Viscopy does not itself administer any statulargnsing scheme but collects money
on behalf of its members from other collecting sties from their licensing activities
under:

. statutory licences
. licence schemes and licences administered by fom@tecting societies and

. Resale Royalty Scheme for Visual Artists which is administered by CAL (refer
to discussion below).

In addition to rights management, Viscopy also tes a broad range of services
including a broad range of copyright education sexvto visual artists around
Australia and delivering copyright education to Algmal and Torres Strait Islander
artists in urban, regional and remote communities.

Copyright Agency Limited

2.23.

2.24.

2.25.

CAL is a not-for-profit copyright collecting societepresenting the interests of
Australian authors, journalists, visual artistgyvsyors, photographers and newspaper,
magazine and book publishers.

CAL is a declared collecting society for the pugos$ the educational statutory
licensing scheme contained in Part VB of @apyright Act for the copying and
communication of published literary, dramatic, necasiand artistic works (for
example, books, magazines, newspapers, materthkanternet) by educational
institutions and institutions assisting people vdisabilities. It is also the declared
collecting society for the Government copying psiemns set out in section 183 of the
Copyright Act insofar as they relate to text and images.

CAL administers the copying and communication affomaterial by corporations,
associations, religious organisations, and furgiractors and crematoria. These uses
are of multiple works, which in many cases areidentified at the time of entering
into the relevant licence.
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2.26.

2.27.

2.28.

2.29.

2.30.

2.31.

2.32.

2.33.

2.34.

CAL currently represents more than 20,000 memiber2010/2011 CAL distributed
more than $121 million to its members and affilibg®cieties.

CAL has affiliation agreements with 34 reproductra@hts collecting societies
throughout the world pursuant to which CAL admieistthe rights in copyright works
published overseas.

Membership of CAL is voluntary and free. CAL alléeslicence fees in accordance
with its constitution after deducting its expenddembers can elect which of the
revenue streams they wish to have CAL collect eir thehalf.

In relation to artistic works, CAL is engaged imadistering, and collecting fees in
connection with the following:

. statutory Licences
" voluntary blanket licences
" Resale Royalty Scheme for Visual Arts

CAL also offers transactional licences throughQtgyright Express service.
However, the ACCC understands that this appliexcypally to text works.

CAL’s core business is in the administration ofigiary licences for copying and
communication of print material by educational itagions and government agencies.
Under statutory licensing, CAL is obliged to cotlegyalties for non-members as well
as for members and to hold on trust money collei@edon-members until they have
been located and have become members or are nefg@$s/ an agent who is a
member.

The voluntary licences offered by CAL are mainlgritet licences for the use of all
works controlled by members of CAL. Voluntary lices issued by CAL are generally
limited to internal uses within a corporation. Ttype of licensing requires negotiation
of terms for use of particular works rather tharltiple uses of many works on
standard terms. CAL is not in the business of gngrdr administering licences that
involve publishing (as opposed to reproducing) merstbwork.

CAL also administers the Resale Royalty Schememnteh artists receive royalties
on certain resales of their work. CAL was appointed010 by the Commonwealth
Government to administer the scheme undeR#sale Royalty Right for Visual Artists
Act 2009 (Cth). A rights holder does not need to be a memberAdf ©© receive
payment.

In addition to CAL’s licensing activities, CAL prades a number of services to its
members, including:

. conducting proceedings in the Federal Court of malistand in the Copyright
Tribunal of Australia in relation to liability fahe use of CAL's members’
works

. a range of activities to educate members aboutraggifyand CAL'’s activities
. making submissions to government on copyright e€lgiolicy issues
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. paying affiliation fees to and being an active memdif the Australian
Copyright Council and

2.35. CAL also participates in industry and stakeholderferences and sponsoring industry
initiatives through its cultural fund. CAL allocaté.5 percent of its income to such
cultural development.

Interaction, overlap and potential for competitidmetween the Applicants

2.36. The Applicants submit that there is only a veryiteéd potential for Viscopy and CAL
to compete for the following reasons:

. The core of CAL’s business is the administrationhef statutory licences. The
result of CAL’s declaration and appointment undher statutory schemes is that
visual artists cannot choose to have the statlimegce administered by any
other collecting society.

. The respective expertise of Viscopy and CAL outsifithe statutory schemes
is very different.

2.37. The Applicants submit that given a lack of overlagtists and licensees are rarely in a
position of having to choose between Viscopy and.Gérvices. For artists and
licensees, the services provided by the Applicargsbetter described as
complementary rather than competing.

2.38. The Applicants submit that although a visual arisible to negotiate a direct licence
with any licensee, if the licensee chooses to@alyhe statutory licence, then the
declared collecting society is the only means bictvkhe artist will receive payment.

2.39. That said, Viscopy members can choose to receaiestatutory licence money via
Viscopy, which receives it from CAL (or Screenrigitin Viscopy’s capacity as a
member of CAL (or Screenrights). Similarly, membef&iscopy can choose to
receive Resale Royalties via Viscopy but due to @&lng the appointed
administrator of that scheme, the monies must dbmoeigh CAL. Service fees are
paid by the artist to both CAL and Viscopy in thimcess. The Applicants submit that
there is no overlap (or competition) between therthe administration of statutory
licences and Resale Royalties.

2.40. The Applicants submit that Viscopy acts as paynagent for the following statutory
schemes in Australia:

. reproduction and communication by educational tustins of works
(including artistic works) in (predominantly) bogkeagazines and newspapers
- administered by CAL

. reproduction and communication by governments ak&/ (predominantly)
books, magazines and newspapers - administered\bya@d

“ Audiovisual Copyright Society Limited trading asr&enrights (Screenrights) is the declared collgcinciety
for the statutory schemes created by the CopyAghtL968 (Cth) that allow educational instituticensd state and
federal governments to make copies (recorded 10f af television and radio programs and make tteailable
to staff and students under Part VA of the Copyritt.
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2.41.

2.42.

. copying of broadcasts for use as educational ressun schools, colleges and
universities - administered by Screenrights and

. the Resale Royalty scheme under which artistsvegelyalties on certain
resales of their work - administered by CAL.

The Applicants submit that CAL operates a clearaareice called Copyright
Express. Copyright Express is a process wherelrg ns&y request permission to
photocopy or digitally copy from a hard copy originThis service is likely to attract
licensees from the publishing industries seekingepsoduce text items including
images in books or magazines. Although this sendcsimilar to certain licensing
services provided by Viscopy, Copyright Expresa i&ry small component of CAL’s
total revenue (currently less than 1%) and the AGIGEs not consider that it is
indicative of significant close competition betweble Applicants that would be at risk
of reduction from the Service Agreement.

The ACCC accepts that although both Viscopy and @Advide voluntary licensing
services to visual artists, the nature of the gdicensed and the licensees to whom
Viscopy and CAL provide services are different.u$hhere is limited actual or
potential competitive overlap between the applisant

The Conduct

2.43.

2.44.

2.45.

Viscopy and CAL have applied for authorisation mbeg into a Service Agreement
under which CAL will provide various services tosZopy and Viscopy members.
While Viscopy will retain an independent Board, Bervice Agreement will result in
CAL fully managing and administering the day-to-agerations of Viscopy’'s
business.

The Applicants have made this authorisation appdinadue to the risk that certain
provisions within the Service Agreement, if madd given effect to, may otherwise
contravene sections 44Z7ZRF, 447Z7ZRG, 447Z7ZRJ, 44ZARH section 45 of the Act.

The Applicants seek authorisation, pursuant to@es88(1A) and 88(1) of the Act to
engage in the following conduct:

2.45.1. Jointly discuss and negotiate common terms andittonsl for the services

provided by the Applicants to their respective merstand licensees under the
Services Agreement, including:

= fees or commission levels charged and
» the scope of the services provided by both or eihéhe Applicants;

2.45.2. Make and give effect to contracts, arrangementsderstandings between the

Applicants containing common terms and conditiopsruwhich the Applicants
will provide services to their respective memberd bcensees under the Service
Agreement including:

= fees or commission levels charged
= the scope of the services provided by both or ethéhe Applicants
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2.45.3. In relation to any agreements between either oAfy@icants and members

entered into during the period of any authorisatamtinue to give effect jointly
to the provisions of such agreements over them ter

2.46. The Applicants seek authorisation for a period g€érs, being the duration of the
Service Agreement.

The Proposed Service Agreement

2.47. Pursuant to the Service Agreement, Viscopy’'s engs#eyand selected assets will be
transferred to CAL. However, Viscopy will:

continue to exist as an independent entity, wilown Board of Directors
retain its separate membership database and agreeme

retain its separate licensing agreements and

retain its international agreements with affiliates

Objectives of the Service Agreement

2.48. The Applicants submit that the objectives of theviee Agreement are to:

minimise the administration charges payable byaliasttists under the
statutory licence schemes

streamline payment arrangements under the ResghtiRgcheme

increase the material available to be licensed uGéé.’s voluntary licences
by enabling CAL to license works controlled by \bpy members, thus
increasing the number of artistic works availaloleudse and also increasing
licence fees payable to visual artists by increpsie level of use of their
works

increase the material available to be licensed isgdpy under its voluntary
licences by enabling Viscopy to license artistiackgan CAL's repertoire, thus
increasing the number of artistic works availaloledse and also increasing
licence fees payable to visual artists by increpsie level of use of their
works

combine repertoires and resources to establishieatbase from which to
develop new licensing schemes for the works ofaliantists, including online
licensing services associated with an image barsktwstic works

centralise administrative functions to reduce ogarhcosts for visual artists

maintain and improve the level of high-quality infation and training
available to visual artists and

maintain and improve the level of principal polegvocacy for visual artists in
international and local policy making.
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Servicesto be provided

2.49. Under the Service Agreement, CAL will provide varscservices to Viscopy and
Viscopy members such that CAL will fully manage aaininister the day-to-day
operations of Viscopy’s business. Services provigee@AL will include:

licensing

data management
record keeping
sampling
distribution
finance/treasury

reporting, including the preparation of the Visca@mnual report and any
reports to international peak bodies in consultatigth the Viscopy Board and
summaries of operations under the Service Agreement

membership

compliance (including with th€ode of Conduct for Copyright Collecting
Societies complaints/reporting)

back office or administration usually undertakerMigcopy in the course of
operating the Viscopy business and

management.

3. Submissions received by the ACCC

3.1. The ACCC invited submissions from twenty five irsted parties potentially affected
by the application, including collecting societiggjustry associations and government
departments. A summary of the public submissioosived from interested parties
follows.

Australian Copyright Council

3.2. The Australian Copyright Council is an independeon-profit organisation whose
mission is to advance the arts and the creativesiniés in Australia by promoting the
value of copyright. Its members include the peadtiés for Australian writers,
musicians, photographers, visual artists, jourtglfdm makers and architects.

3.3. The Australian Copyright Council is supportive loétproposed Service Agreement and

considers it to have the potential to create furttvgovation in this area. It believes that
the Service Agreement will enable the respectigaisations to execute their roles in
a more effective manner and is likely to resulb@mefits for copyright owners and
users alike through enhanced access to their mpeand reduced costs.
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Audio-visual Copyright Society Limited trading as Screenrights

3.4.

3.5.

Screenrights administers provisions in the Copyragtt that allow educational
institutions to copy from television and radio pided payment is made to the
copyright owners. Its members are rights holdefim and television programs.

Screenrights supports the views expressed by tlser&#lian Copyright Council and
supports the application concerning the proposed&eAgreement.

National Association for the Visual Arts (NAVA)

3.6.

3.7.

3.8.

3.9.

3.10.

4.1.

4.2.

NAVA is the national peak body for the visual adsgft and design sector. It has
around 3,000 individual and organisational membersiding visual artists,
craftspeople, designers and media artists.

NAVA believes that the public benefits resultingrfr the proposed Service Agreement
will greatly outweigh any public detriment. In aogse, NAVA submits that the two
organisations provide different services and exgednd deal with different client
groups.

While NAVA acknowledges that the potential dangges collusion in charging higher
copyright licensing fees and a diminution of theeleof payments to artistic creator
copyright holders, it considers these risks aredod notes that the Applicants are
regulated by th€ode of Conduct for Copyright Collecting Societies in relation to
licence fees and the Copyright Tribunal in relatiorstatutory and voluntary licence
schemes.

Copies of public submissions may be obtained fioenACCC’s website
(www.accc.gov.au/AuthorisationsRegister) and biofeing the links to this matter.

The views of Viscopy and CAL are outlined in the BC's evaluation in Chapter 4 of
this determination below.

ACCC evaluation

The ACCC'’s evaluation of the proposed Service Agrest is in accordance with the
relevant net public benefit tedtontained in the Act. While there is some variation
the language of the tests, in broad terms, the A@@lIGssess the likely public benefit
and public detriment, including any lessening ahpetition that would be likely to
result (see paragraphs 5.5 and 5.6 below). If thi@benefits outweigh the public
detriments the ACCC may grant authorisation.

In order to measure and assess the effect of tppped Service Agreement and the
public benefits and detriments likely to result & €CC identifies the relevant areas of
competition and the likely counterfactual whichhaibply in the future should
authorisation not be granted.

5 Sections 90(8), 90(5A) 90(5B) 90(6) and 90(7).
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The relevant area of competition

4.3.

4.4.

4.5.

4.6.

4.7.

The Applicants submit that it is not necessaryamprehensively define the relevant
market as the public benefits will outweigh the lprudetriments regardless of the
precise market definition.

The Applicants submit that in practice, CAL does$ cunduct the type of transactional
licensing services that Viscopy provides, and atiogity, CAL and Viscopy provide
licensing services to very different client groups.

NAVA also submits that there is only a small dap in the licensing activities for
visual arts between Viscopy and CAL. Further, NA¥#bmits that the two
organisations largely provide different serviced arpertise and deal with different
client groups. NAVA submits that with respect tdurdary licensing, there are several
other bodies which will continue to compete.

Nonetheless, the Applicants submit that to thergxteat they compete or could
potentially compete, the relevant area of competiis that for the acquisition and
supply, by licence or otherwise, of rights in dartisvorks in Australia.

The ACCC agrees the relevant area of competitidorithe acquisition and supply, by
licence or otherwise, of rights in artistic worksAustralia. In considering the effects
of the Service Agreement, it is also relevant tosider any potential effects that the
Service Agreement may have both on owners of @rtigfhts (who may acquire
copyright management and fee collection servicas fthe Applicants) and upon
users/ licensees of artistic rights and works (wtay acquire licences from the
Applicants to allow them to use and/or reprodu@séworks).

Other participants

4.8.

4.9.

4.10.

4.11.

Copyright in artistic works is owned by the artsstsomeone to whom the artist has
assigned the rights.

For visual artists in some circumstances, an atera to using a collecting society to
collect and distribute royalties is for the artsperform these tasks themselves.
Furthermore, for some specific types of use, ogions such as Getty Images or
Bridgeman Art Library may offer similar serviceswisual artists and users as a
collecting society in certain circumstances.

Viscopy considers that licensees wishing to useaks may consider the following to
be alternatives to obtaining a licence from Viscdmensing directly from the artist
(or the artist's estate); using copyright-free makeor obtaining material from
commercial suppliers of images such as the phbtaries and national aggregators
listed below.

Viscopy considers artists have a number of alteresito becoming members of
Viscopy, for example:

. engaging the services offered by the Bridgemar_frtary, the national
aggregator Ozlmages and photo libraries such ay Gedges, Flickr and
organisations offering similar services including:
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Getty Images

http://www.Veer.com
http://www.Corbis.com
http://www.SuperStock.com
http://www.PunchStock.com
http://www.DigitalVision.com
http://www.Stockbyte.com
http://www.Comstock.com
http://www.IndexStock.com
http://www.PictureQuest.com
http://www.BananaStock.com
http://www.Thinkstock.com
http://www.Wonderfile.com
http://www.Ablestock.com and
http:/www.photosecrets.com.

the artist undertaking licensing on their own béhal

the artist appointing a commercial gallery or @amntce to manage the
commercial exploitation of their works and

artists or their estates appointing administratate accounting or legal
expertise to manage their copyright.

4.12. Getty Images provides customers with 24.7 millimages, microstock, footage and
music based on a range of licensing models, asasathrious digital media
management tools. All services are provided ats& co

4.13. Getty Images offers the following goods and sewrice

‘Rights Managed’ images which are licensed basedsage, with some Rights
Managed images available for exclusive usage

‘Royalty-Free’ images, provided to customers abst evhich is calculated
according to image size, rather than image usee Qurchased, a Royalty Free
image can be edited and distributed as a custonoarses. Similarly, Getty
Images also sells royalty free footage, which caedited and reused
indefinitely by customers

a ‘Rights and Clearance’ service, available tontevho wish to check the
legality of any images and

a range of editing services.

Bridgeman Art Library

4.14. The Bridgeman Art Library works with museums, aligries and artists to make
images from over 8,000 collections and more thg@@®artists available for
reproduction.

4.15. Museums and public and private collections arotnedniorld allow the Bridgeman Art
Library (under a relevant agreement) to license therks. While some art-holders
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grant the right to license specific artworks, othglace their entire catalogue with
Bridgeman for administration.

4.16. Bridgeman then assists with the reproduction atal@guing of the works under its
care. Once a work is chosen by a customer, Bridgamnanges for reproduction
licensing, while offering free advice on how toai@n artist’s copyright (where
additional permission is needed). Upon receivinghpent, 50 percent of the
reproduction fee is passed on to the owners oattveork.

4.17. The Applicants submit that the specific repertbiedd by Getty Images is very
different to that held by Viscopy and the speaiépertoire held by Bridgeman Art
Library is very different to that held by CAL. Fbdr, Getty Images and Bridgeman Art
Library sell the image itself rather than just togpyright licence in the artistic work.

4.18. The ACCC considers that there is limited overlapveen the activities of the
Applicants and image banks such as Getty Image8addeman Art Library. Thus
competition between these parties and the Appkcantery limited. The ACCC does
not rely on any such competition in reaching iswabout the competition effects of
the proposed conduct.

The counterfactual

4.19. The ACCC applies the ‘future with-and-without tesstablished by the Tribunal to
identify and weigh the public benefit and publi¢rdeent generated by conduct for
which authorisation has been soufjht.

4.20. Under this test, the ACCC compares the public beaefl anti-competitive detriment
generated by arrangements in the future if theaaig#ition is granted with those
generated if the authorisation is not granted.

Applicants’ claims

4.21. The Applicants submit that absent authorisatiosc¥py and CAL will continue to
provide separate services, meaning that rightseneland licensees are unlikely to
receive the benefits outlined below, as neithecdy nor CAL are able to provide
these benefits without entering into the proposexiSe Agreement.

4.22. In addition, if authorisation for the proposed condagatot granted, Viscopy will need
to reduce the scope of its operations. As notedibgopy's auditors in Viscopy's
Financial Report for the period ending 30 June 2W14copy’s status as a going
concern is “materially dependent on the comparheeisignificantly reducing its costs
and levels of service in the short term, or entenmo a co-operative venture with
another party to allay back office costs”.

®  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for exandpistralian
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Riedia Council of
Australia (No.2) (1987) ATPR 40-774 at 48,419.

Draft Determination 16 A91285 & A91286



4.23. The Applicants submit that the full extent of aeguction in the scope of Viscopy's
operations if the Service Agreement does not pebceget to be determined.
However, to reduce costs, in February 2012 Visaejncated its office to a sub-leased
section of CAL’s premises.

4.24. Other reductions in scope that Viscopy submitsilittve forced to consider in the
absence of the Supply Agreement include:

. a significant reduction in the delivery of membépséervices to Indigenous
artists in urban, regional and remote Australiamicmnities. Viscopy is a
Sydney-based organisation and delivery of thesacgsris resource intensive

. a significant reduction in the delivery of membdapséervices to other artists,
particularly those in regional areas

. a review of its expenditure on active participatiorthe development of
international copyright policy within the peak coigyt forums and

. a reduction in the scope of the domestic advocadyeaucational services that
Viscopy provides.

4.25.  Absent authorisation, Viscopy submits that it waltur higher administrative costs
than would be the case if authorisation was graftedtontinue, in addition to
reducing its services, Viscopy submits that it roayrequired to increase its
commission levels and licensing fees.

4.26. The Applicants submit that if Viscopy were forcedsignificantly reduce its services
and increase its commission and licensing fees vibuld be a clear detriment to
visual artists and to licensees of artistic woilsey submit that collective
management of copyright must have the confidenedl stakeholders, including
licensees.

ACCC'’s conclusion

4.27. The ACCC notes the Applicants’ submission madelation to Viscopy’s ability to
continue to provide its present services in tharutvithout the Service Agreement.
The ACCC notes that in the absence of the Servgredment, it appears likely that
Viscopy may seek to significantly reduce its cdstseducing its services, and/or seek
to increase revenue by increasing commission aedding fees.

Public benefit

4.28. Public benefit is not defined in the Act. Howeuie Tribunal has stated that the term
should be given its widest possible meaning. htigdar, it includes:

...anything of value to the community generally, aoytribution to the aims pursued by society
including as one of its principal elements ... theieeement of the economic goals of efficiency
and progres$.

" Re 7-Eleven Sores (1994) ATPR 41-357 at 42,677. See dlaeensland Co-operative Milling Association Ltd
(1976) ATPR 40-012 at 17,242.
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4.29. Generally, competition can be relied upon to delthe most efficient market
arrangements. In circumstance where there are tfarkees (for example, high
transaction and bargaining co&tsiarket power or information asymmetrigs
regulation and/or restrictions on competition mayréquired to deliver efficient
outcomes.

4.30. The Act recognises that, in certain circumstanagsngements which restrict
competition can deliver public benefits where thegress a potential market failure
and therefore improve economic efficiency.

4.31. The ACCC's assessment of the likely public benédfdam the proposed conduct
follows.

Cost Savings

4.32. The Applicants have submitted that the Service Aigrent will reduce their combined
administrative costs. In particular they submittha

. It is more efficient for CAL to administer the liecging services offered by both
CAL and Viscopy than it is for each of the socigtie do so individually.
Under the Service Agreement only one body will madministrative costs.
The amount of commission charged to Viscopy memtogrstatutory licensing
is currently 25 percent. Under the Service Agredméscopy's commission
level for statutory licensing will be reduced bgignificant amount in the
second and third years of the Service Agreement.

. The Service Agreement will operate to combine adstiative functions to
reduce overhead costs including rent, employee menation, membership
communications, insurance, plant and equipmenbémel operational
overheads. After initial costs for integrating Wgy’s systems and processes
with those of CAL, including membership data angimant systems, CAL and
Viscopy expect that Viscopy members will see a beaiefit in the reduced
Ccosts.

. The Service Agreement will ensure that fees pasaigh fewer hands to reach
the visual artist, minimising deductions and ensya speedier payment.

. The administrative efficiencies created by the BernAgreement will have the
further public benefit of increasing public (andparticular, licensee)
confidence in the efficiency of the statutory lices. In particular, there has
been a degree of confusion (including internatighaégarding the fact that
there are two societies administering rights irsactworks.

4.33. In addition, the Applicants have submitted that$eevice Agreement will reduce
negotiation costs. In particular they submit that:

8 Bargaining costs are part of the transaction aoist®ntracting. If transaction costs are high, kets may not
work efficiently.

° This refers to a situation where one party haseroobetter information than another in a transacfr his
imbalance can lead to a situation where the pahty knows less accepts or offers different terma thay
otherwise would, leading to inefficient outcomes.
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4.34.

. The Service Agreement will result in a single badyninistering the
repertoires of both Viscopy and CAL members. Thasddits the public by
providing a one-stop-shop, with the result that:

= it will be less time consuming and less expensorditensees negotiating
to reproduce or communicate copies of artistic wahkd

= it will create clarity in the marketplace.

. The Service Agreement will result in the significaaduction of the cost of
collecting and distributing statutory and otheryroght royalties. This will
enable a corresponding increase in the royaltiestpanembers for the use of
their works. CAL will incur some additional coststhe discharge of its
obligations under the Service Agreement. Howevese costs will be met by
capped licensing service charges paid by ViscogyAb. It is anticipated that
after initial costs, the costs of delivering thes&py services will reduce
significantly. This will result in a substantialredit to Viscopy members, who
currently are charged a commission of 25 percaraddition to any costs
deducted by CAL for its collection and allocatidnioence fees payable under
statutory licences).

The ACCC accepts that the Service Agreement i$ylikedeliver economies of scope
and associated administrative efficiencies. #l$® likely to reduce transactions costs
for both collecting societies and licensees. The&C&&onsiders that realising
economies of scope and lowering transactions ewstboth public benefits. The
ACCC notes the Applicants’ submissions that theg#ip benefits will be passed
through to copyright owners in the form of lowenuuissions, leading to an effective
increase in royalties received by visual artists.

Increased availability and access to copyright, antproved licensing services

4.35.

The Applicants submit that the proposed Services@grent will result in increased
access for licensees to copyright material andtgreacess for artists to obtain
remuneration for their artistic works. This is egfled in the objectives of the
arrangement being:

. Each Applicant contributing its respective repedaf its members’ works to
the voluntary licensing schemes offered by the roffpplicant, thereby
consolidating a critical base from which to prova®ne stop shop’ for artistic
works licences. This will:

» increase the coverage of existing licences and
= provide additional licensing revenues for their nbens

. The development of sufficient scale, resourcesexmertise to justify a
business case for an online image bank of artigtiks and an associated
online licensing system. The Applicants’ currenvaees do not include the
provision of images of their respective memberssac works to licensees.
Similar image banks are successfully marketed bgrotisual art collecting
societies in Europe, as well as Getty Images amtgBman Library. The
Applicants believe that they would be able to ashigimilar success, to the
benefit of artists and licensees. Currently Viscdpgs not have the resources,

Draft Determination 19 A91285 & A91286



4.36.

4.37.

4.38.

4.39.

and CAL does not have the artistic expertise, telbp the image bank or the
licensing system on their own.

The Applicants also submit that under the ServigeeAment CAL will make available
to Viscopy technology systems that attempt to enthat it is best able to serve its
members in the digital sphere. These systems iaclud

. a member portal and new business operating systaoh\wrovides a
comprehensive interface with members, allowing themnteract with Viscopy
and view information pertinent to their membership

. development of a ‘rights portal’ to assist in makWiscopy’s operations more
efficient and to maximise benefits to members and

. systems which will allow the Applicants to effe@ly implement direct
distribution to members and investment in technplbgt will give the
Applicants a greater capacity to monitor the useoplyright material.

The ACCC accepts that the Services Agreementedylilo deliver public benefits by
improving access to artistic works by creating re‘stop’ shop for licensing of artistic
works and through enhancing the potential for neetbpment of new ways to access
such works.

The ACCC is of the view that public benefits magoabe realised by copyright owners
and artists by providing a greater breadth of expo#o their copyright material,
creating the potential for increased usage, ansl tiinuneration, for their artistic
works.

The ACCC accepts that the Service Agreement witirome the licensing services
provided by the Applicants but especially Viscopkie ACCC accepts that CAL has
developed sophisticated systems and processesdoctdts business and has invested
millions of dollars in doing so. The Service Agreamwill allow Viscopy to utilise
these systems, allowing it to better serve its masb

Improved ability of the Applicants to provide otheervices

4.40.

4.41.

4.42.

The Applicants submit that in addition to the lisemg services that the Applicants
provide to their respective members, both Viscapy @AL provide a wide range of
other services. These additional services are diegtho promote copyright awareness,
provide visual artists with a public voice in keglipy debates and encourage and
promote the visual arts in Australia.

The Applicants submit that the Service Agreemetitreduce the administrative costs
in implementing other licensing services, therelmyreasing the funds available for
allocation to these services. The Applicants sulbiait these services provide a
significant public benefit as they promote and emage the visual arts.

To the extent that any such benefits are not ajraadounted for in the form of
reduced administrative costs, the ACCC considesititreased provision of other
services to artists may provide some additionalipugdenefit.
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ACCC conclusion on public benefits

4.43.

The ACCC is satisfied that the Service Agreemefhikely to result in public benefits
arising from:
. cost savings to Viscopy and CAL members in the fofmeduced
administrative, monitoring and negotiations costs
. improved services to Viscopy members through CAdvpling advanced
technological systems for use by Viscopy
. an increase in the coverage of existing licencelsggeater certainty for
copyright users where a single body administersepertoires of both Viscopy
and CAL members and
. transaction costs saving to copyright users.

Public detriment

4.44.

4.45.

Public detriment is also not defined in the Act the Tribunal has given the concept a
wide ambit, including:

...any impairment to the community generally, anynmar damage to the aims pursued by the
society including as one of its principal elemehts achievement of the goal of economic
efficiency®

The Applicants submit that there will be littlerow public detriment resulting from the
conduct contemplated under the Service Agreement.

Effects of the Service Agreement

4.46.

4.47.

4.48.

Pursuant to the Service Agreement, a Committeenttlatomprise representatives of
CAL as well as the Chair of Viscopy may determine tcommissions paid by Viscopy
members for services including the collection aistritbution of copyright and
statutory licensing royalties. The Applicants ackfetige that it is arguable that the
Service Agreement is an agreement that has thegeiqr effect of fixing, controlling
or maintaining prices for goods or services.

Further, pursuant to the Service Agreement CAL pndlvide ‘licensing services’ to
Viscopy, including negotiating the price for whiebluntary licences will be granted to
individuals or organisations who wish to reprodaceommunicate copies of artistic
works. Viscopy currently charges licence fees based tariff that is reviewed from
time to time and adjusted for CPI increases. Litgnsustomers that use a large
repertoire of works over extended periods of tisugh as fine art auction houses or
cultural institutions, are encouraged to enter auotracts with Viscopy under which
they pay discounted licensing charges.

The Applicants submit that any public detrimensiaug from the proposed conduct will
be minimal because:

10 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.
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4.49.

4.50.

4.51.

4.52.

4.53.

= the Applicants do not currently compete in the @imn of voluntary licensing
services and

= both Applicants are not for profit organisationattbperate in the public interest
and are not driven by profit making goals.

As detailed above, and submitted by the Applicathts result of CAL’s declaration
and appointment under the statutory schemes ivisizl artists cannot choose to
have the statutory licence administered by anyratbiecting society. Further, the
respective expertise of Viscopy and CAL outsid¢éhefstatutory schemes is very
different. Although both Viscopy and CAL provideluntary licensing services to
visual artists, the licensees to whom Viscopy aAd. Provide services are different,
as is the nature of the licences themselves.

The ACCC accepts that any anticompetitive effeatsrg from the Committee setting
commissions will be relatively small, as there eswlittle overlap of licensing services
provided by the Applicants and therefore little gatition between them. Each deals
with predominantly different types of rights to wmgistic works and different client
groups. Thus there is limited overlap betweeraihy@icants and the effect of the
Service Agreement on this is small.

Further, there is no evidence that current prices@mmissions charged for licensing
services provided by each Applicant are constrabnedompetition from each other.
This will continue to be the case after the Serfigeeement is implemented. The
ACCC accepts that the Service Agreement will neats any additional incentives for
the Applicants to act inefficiently, nor any enhad@bility to increase fees/prices
rather, as already discussed the ACCC consideiSaghace Agreement is likely to
provide cost savings and efficiencies.

The ACCC notes the Applicants’ submission that theyregulated by th@ode of
Conduct for Copyright Collecting Societies and theCopyright Tribunal of Australia.

In general, the ACCC considers access to a Tribanald not be a satisfactory
substitute for the operations of a competitive reairkit were the case that the
proposed Service Agreement was likely to resusigmificant harm to competition.
However, as outlined above, the ACCC does not denshat such competition
concerns arise in this case and it is thereforecessary to rely upon any further
constraint provided by regulation to address artgmt@l anticompetitive harm from
the Service Agreement.

ACCC conclusion on public detriments

4.54.

4.55.

The ACCC considers the Service Agreement will teisuwery limited public
detriment.

The anticompetitive effects of information sharargl price agreements between the
Applicants will be minimal. There is very little exap between the Applicants for the
provision of licensing services and each deals migdominantly different client
groups, such that the effect of the Service Agregrae competition will be small.
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4.56. The ACCC accepts the Applicants’ claim that thevieer Agreement will not alter the
availability of voluntary or statutory licensingcgome for visual artists and is likely to
reduce the cost to artists of recovering this ineom

Balance of public benefit and detriment

4.57. In general, the ACCC may grant authorisation i $atisfied that, in all the
circumstances, the Service Agreement between \Wsangd CAL is likely to result in a
public benefit, and that public benefit will outwhiany likely public detriment,
including from any lessening of competition.

4.58. In the context of applying the net public benedittin section 90(8) of the Act, the
Tribunal commented that:

... something more than a negligible benefit is respibefore the power to grant authorisation can be
exercised?

4.59. The ACCC considers that the Service Agreemenkaylito result in public benefits by
generating greater efficiency for the administmatid copyright licensing for Viscopy
and CAL and their members. Public benefits willuge a reduction in administrative,
licensing and negotiation costs, and an improvernetite quality of services for
artists. Further, the Service Agreement has thenpiad to increase the coverage of
existing licences and decrease transaction costicénsees.

4.60. The ACCC considers that there is likely to be malipublic detriment from the
implementation of the Service Agreement having réga the following:

. the limited overlap in competition between the Apghts, therefore the
competition in the relevant market being likelyréonain unaffected

. the provision of voluntary and statutory licencggte Applicants remaining
substantially unaffected.

4.61. Accordingly, the ACCC considers the public bentfdt is likely to result from the
conduct will outweigh the likely public detrimefihe ACCC is therefore satisfied that
the relevant tests are met.

Length of authorisation

4.62. In this instance, Viscopy and CAL seek authorigafar 5 years. As no concern was
raised through the ACCC'’s interested party consahiaas to the duration of the
authorisation sought, the ACCC proposes to gratficsisation for five years.

" The test at 90(8) of the Act is in essence tbatlact is likely to result in such a benefit to fheblic that it
should be allowed to take place.

12 Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at
paragraph 22.
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5. Draft determination

The application

5.1. On 6 December 2011 Viscopy Limited (Viscopy) angp@amht Agency Limited
(CAL) lodged applications for authorisation witretAustralian Competition and
Consumer Commission (the ACCC).

5.2. Applications A91285 and A91286 were made using FAramnd B Schedule 1, of the
Competition and Consumer Regulations 20The applications were made under
subsection 88 (1A) and 88 (1) of the Act to entdo ia Service Agreement under which
CAL will provide various services to Viscopy ands¢opy members. While Viscopy
will retain an independent Board, the Service Agrest will result in CAL fully
managing and administering the day-to-day operatadn/iscopy’s business.

5.3. In particular, the Applicants seek authorisatiofiXgointly discuss and negotiate
common terms and conditions for the services pexvioly the Applicants to their
respective members and licensees under the SeAggesment, and (ii) make and
give effect to contracts, arrangements or undedstgs between the Applicants
containing common terms and conditions upon whiehApplicants will provide
services to their respective members and licensedsr the Service Agreement
including:

. fees or commission levels charged and
. the scope of the services provided by both or etthéhe Applicants.

5.4. Section 90A(1) requires that before determiningplication for authorisation the
ACCC shall prepare a draft determination.

The net public benefit test

5.5. For the reasons outlined in Chapter 4 of this dtatermination, the ACCC considers
that in all the circumstances the conduct for wlaathorisation is sought is likely to
result in a public benefit that would outweigh thetriment to the public constituted by
any lessening of competition arising from the cardu

5.6. In addition, the ACCC is satisfied that the condoctwhich authorisation is sought is
likely to result in such a benefit to the publiatihe conduct should be allowed to take
place.

5.7. The ACCC thereforgroposesto grant authorisation to applications A91285 and
A91286.

5.8. For more information about the tests for authoiasaand relevant provisions of the

Act, please see the ACCC'’s Guide to Authorisatigrhdiiowing the links at
www.accc.gov.au/AuthorisationsRegister.
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Conduct for which the ACCC proposes to grant authorisation

5.9. The ACCC proposes to grant authorisation to Viscamy CAL to enter into the
proposed Service Agreement for a period of 5 years.

5.10. The proposed authorisation is in respect of theiS@Agreement as it stands at the
time authorisation is granted. Any changes toS&esice Agreement during the term
of the proposed authorisation or future arrangembetween the parties would not be
covered by the proposed authorisation.

5.11. This draft determination is made on 5 April 2012.

Further submissions
5.12. The ACCC will now seek further submissions fronenetsted parties. In addition, the

applicant or any interested party may requestttie@ACCC hold a conference to
discuss the draft determination, pursuant to se@@A of the Act.
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