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Commonwealth of Australia

Competition and Consumer Act 2010 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING
To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind
referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the
person giving notice engages or proposes to engage.

PLEASE FOLLOV/ DIRECTIONS ON BACK OF THIS FORM

1. Applicant

(a) Name of person giving notice:
(Refer to direction 2)

V/okitup Franchising Pty Limited ACN 149 102 330 (.V/okitup,)

(b) Short description of business carried on by that person:
(Refer to direction 3)

Wokitup is the Franchisor that operates the Wokitup Noodle Bar restaurants
in Australia. Wokitup Restaurants specialise in the sale of stir-fry noodle
dishes, beverages, and related products under the Wokitup brand using the
\Mokitup intellectual property.

The Franchisees operate Wokitup Restaurants pursuant to a written
franchise agreement with the Franchisor.

(c) Address in Australia for service of documents on that person:

PO Box 413, Gungahlin, ACT,2972

2. Notified arrangement

(a) Description of the goods or services in relation to the supply or acquisition
of which this notice relates:

Acquisition of Required Stock

This notifrcation relates to the acquisition from the Franchisor of the
following products by Franchisees :

1. Sauces, marinates and seasoning that are created using recipes specific
to Wokitup Restaurants.

2. Packaging that bears a trademark or brand owned or used under licence

by V/okitup.

3. Uniforms which bear a trademark or brand owned or used under licence

from Wokitup
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The above are collectively referred to as 'Required Stock'.

Acquisition of Other Stock

Under the franchise agreement Franchisees may purchase their requirement

of stock which is not Required Stock ('Other Stock') from a supplier chosen

by the Franchisee from the panel of 'Approved Suppliers' established by the

Franchisor (in relation to food products). If the Franchisee would like to
purchase a food product from a supplier that is not an Approved Supplier

for that product, the Franchisee must first obtain the Franchisor's consent to
do so.

(b) Descrþtion of the conduct or proposed conduct:

To preserve and maintain consistency of goods and services and their high
quality to Franchisees. Franchisees are required to purchase the stock

referred to in paragraph2(a) either from the Franchisor, an associate ofthe
Franchisor or from suppliers nominated by the Franchisor.

A copy of the Franchise Agreement and Disclosure Document are supplied

with this notification.

(Refer to direction 4)

3. Persons, or classes ofpersons, affected or likely to be affected by the
notified conduct

(a) Class or classes of persons to which the conduct relates:
(Refer to direction 5)

All Franchisees

(b) Number of those persons:

(Ð At present time:

Nil.

(iÐ Estimated within the next year:
(R"f", to direction 6)

a
J.

(c) 'Where number of persons stated in item 3 (b) (Ð is less than 50, their names
and addresses:

N/A
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4. Public benefît claims

(a) Arguments in support of notification:
(Refe, to direction 7)

The requirement the Franchisee accept supplies of products, ingredients and

consumables as notified helps to ensure that the public can receive from
Franchisees a consistently high quality of goods and services at competitive
prices.

(b) Facts and evidence relied upon in support of these claims:

Enquiries made by the Franchisor and past experience indicates it is able to
ensure a high quality of products, ingredients and consumables and better
pricing by negotiating with suppliers and by supervising preparation and

delivery itself.

Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(Refer to dire.ction 8)

The markets can be reasonably identif,red as the Australian markets for the:

1. Retail supply of quick service and takeaway meals;

2. Wholesale supply packaging and food based consumables; and

3. Food distribution services.

Each of the above markets is highly competitive and is characterised by a
large number of applicants (ranging from independent businesses, to
franchise chains and national and international operations) at the relevant

wholesale and retail levels.

Public detriments

(a) Detriments to the public resulting or likely to result from the notification, in
particular the likely effect of the notified conduct on the prices of the goods
or services described at 2 (a) above and the prices of goods or services in
other affected markets:
(Refer to direction 9)

It is not considered that there are any public detriments in respect of the

notified activities.

5.

6.
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(b) Facts and evidence relevant to these detriments:

The public detriments that may flow from the notified conduct as discussed.

However, the Franchisor contends that any detriment is marginal, if not

negligible and it is far outweighed by the public benefits outlined above.

Impact on Franchisees

The conduct prevents Franchisees from having absolute control over the

suppliers that they use, and from selecting supplies from Approved

Suppliers on the usual commercial basis.

However, the Franchisor investigates each approved supplier thoroughly

before appointing them, and as a part of the process considers a range of
factors, including those that would presumably be contemplated by a

Franchisee. Issues such as price, quality of product and consistency of
supply are given paramount importance by the Franchisor.

Impact on Customers

The Franchisor does not perceive that the conduct has any inflationary

impact on the prices of products sold in Wokitup Restaurants. On the

contrary, the Franchisor contends that the conduct assists V/okitup

Restaurants to deliver value for money to their customers. The conduct

ensures that customers can have confidence in the quality of the products

used in Wokitup Restaurants. Additionally, the consumers are free to
compare prices and 'shop around' for alternate product offerings.

Impact on Suppliers and Distributors

Suppliers and distributors of the Required Stock, which are not Approved

Suppliers will not be able to sell the approved products, (or products

suitable with the approved products) to Franchisees. However, the anti-

competitive effect of the conduct on such entities in insignificant given the

number of businesses in Australia to which they may sell their products.

Additionally publicly available material through directories and internet

indicates that there are so many suppliers and acquirers in the effected

markets that the notified activities could not impact on their position in a
material way.

7. Further information

(a) Name, postal address and contact telephone details of the person authorised
to provide additional information in relation to this notification:

Alice Tay,Partner

Meyer Vandenberg Lawyers
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Level 3, 1 Fa:rell Place

Canberra City ACT 2601

PH: 02 6279 4426

Email:

Signe

Meyer Vandenberg Lawyers
(Organisation)

Partner

@osition in Organisation)



DIRECTIONS

1. In lodging this form, applicants must include all information, including supporting
evidence that they wish the Commission to take into account in assessing their
notification.

Where there is insuffrcient space on this form to furnish the required information,
the information is to be shown on separate sheets, numbered consecutively and
signed by or on behalf of the applicant.

2. If the notice is given by or on behalf of a corporation, the name of the corporation
is to be inserted in item I (a), not the name of the person signing the notice, and
the notice is to be signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of
the which the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in section 47 of
the Competition and Consumer Act 2010 have been reduced in whole or in part to
writing, a copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving
the notice is likely to deal in the course of engaging in the conduct at any time
during the next year.

7 . Provide details of those public benefits claimed to result or to be likely to result
from the proposed conduct including quantification of those benefits where
possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in
particular having regard to goods or services that may be substitutes for the good
or service that is the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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