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Summary 
 

The ACCC proposes to grant authorisation to Hunter Resource Recovery and its member 
councils for twelve years to collectively tender and contract for recycling services in the 
member councils’ areas. 

The Applicants  

The Councils 

Cessnock City Council, Lake Macquarie City Council, Maitland City Council and Singleton 
Council are local councils located in and around the Hunter Valley within the greater Sydney 
region.1 The Councils have a combined area of 8 305 square kilometres and a combined 
population of around 340 532. 

Hunter Resource Recovery 

Hunter Resource Recovery (HRR) is incorporated as a not for profit joint venture company 
limited by guarantee, for the purpose of administering waste recycling and waste management 
services on behalf of its member Councils. HRR is a delegate of the Councils. It has also been 
appointed as a trustee of the Council’s recycling collection fund.  

The application 

On 1 December 2011, the ACCC received an application for authorisation for a twelve year 
period from HRR on behalf of itself and the Councils. The Applicants are seeking authorisation 
for joint tendering and contracting arrangements in relation to dry recyclables collection, sorting 
and disposal (the Proposed Arrangements).2 

Balance of public benefits/detriments 

The ACCC considers the primary benefits to the public likely to be generated by the Proposed 
Arrangements are transaction efficiencies, operational efficiencies, and the enhancement and 
strengthening of HRR’s cross-regional recycling education programs. The ACCC considers that 
the anti-competitive effect of the Proposed Arrangements is likely to be limited. 

Accordingly, the ACCC considers that in all the circumstances the Proposed Arrangements for 
which authorisation is sought are likely to result in a benefit to the public that will outweigh the 
detriment to the public arising from any lessening of competition that will result or is likely to 
result from the Proposed Arrangements.  

Length of authorisation  

The ACCC proposes to grant authorisation for twelve years as sought. 

The next steps 

The ACCC will now seek further submissions from the Applicants and interested parties in 
relation to this draft determination prior to making a final decision. The Applicants and 
interested parties may also request that a conference be held to make oral submissions on the 
draft determination. 

                                                 

1 As defined by the Australian Bureau of Statistics, the greater Sydney region includes metropolitan Sydney, the 
Blue Mountains, the Hunter, Central Coast and Illawarra regions. 
2  E.g. steel cans, aluminium cans, glass bottles and jars, plastic food and liquid containers, paper and cardboard. 
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1. The application for authorisation 
The application 
1.1. On 1 December 2011, Hunter Resource Recovery (HRR) lodged application for 

authorisation A91289 with the ACCC on behalf of itself and its member Councils1 (the 
Applicants). The Applicants applied for a twelve year authorisation of collective tender 
and contracting arrangements for recycling in the Councils’ areas.  

 
1.2. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Competition and Consumer Act 
2010 (the Act). The ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment. Local councils are not different from ordinary businesses in many 
ways. To the extent that the Councils compete to supply or acquire goods or services, 
the Councils are still subject to the competition provisions of the Act and may apply for 
authorisation.  

 
1.3. The ACCC conducts a public consultation process when it receives an application for 

authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not. Further information about the authorisation process is 
contained in Attachment A. A chronology of the significant dates in the ACCC’s 
consideration of this is contained in Attachment B. 

 
1.4. Application A91289 was made under: 

• section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act.   

• section 88(1A) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

 

The Applicants 
The Councils 

1.5. Cessnock City Council, Lake Macquarie City Council, Maitland City Council and 
Singleton Council are local councils located in and around the Hunter area, within the 
greater Sydney region. The Councils have a combined area of 8 305 square kilometres 
and a combined population of around 340 532.  

Hunter Resource Recovery 

1.6. HRR is a delegate of the Councils. HRR has also been appointed as a trustee of the 
Council’s recycling collection fund. It is incorporated as a not-for profit joint venture 

                                                 

1  Cessnock City Council, Lake Macquarie City Council, Maitland City Council and Singleton Council 
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vehicle, to administer the collective tendering and contracting of recycling collection 
services on behalf of the Councils.  

 

The proposed joint recycling contract 
1.7. The Councils propose to jointly tender (through HRR) and contract for 12 years for the 

collection, sorting and disposal of dry recyclable packaging,2 collected from the 
Councils’ residents and businesses. The successful tenderer will: 

• supply recycling collection services on behalf of the Councils; 

• provide a sorting facility to maximise the yield of dry recyclables and extract 
contaminates; 

• be responsible for the transfer and sale of finished recyclables to end users or 
agents; 

• provide recycling education services across the Councils’ areas; and 

• provide a centralised call centre. 

1.8. The type of finished recyclables produced will in part depend upon the form of sorting 
facility proposed by the successful tenderer but may involve some minimal processing 
such as crushing and baling. 

The proposed conduct 
1.9. The Applicants are seeking authorisation for:  

• HRR to invite tenders on behalf of the Councils for a joint recycling contract for 
the collection, sorting and disposal of dry recyclable packaging,3 collected from the 
Councils’ residents and businesses; 

• any discussions between the Applicants necessary in order to conduct the tender 
and select the successful tenderer; and 

• HRR, as delegate of the Councils and as a trustee for the recycling collection fund, 
to enter into and manage a contract with the successful tenderer for a period of ten 
years and two extensions of one year each. 

(the Proposed Arrangements). 
 

Other parties 
1.10. The Applicants have sought to have the authorisation extend to future parties to the 

arrangement, in particular any successors or assignees of the Applicants. Under 
section 88(6) of the Act, any authorisation granted by the ACCC is automatically 
extended to cover any person named in the authorisation as being a party or proposed 
party to the conduct. 

 

                                                 

2  For example: steel cans, aluminium cans and pie trays, glass bottles and jars, plastic food and liquid containers, 
and paper and cardboard. 

3  For example: steel cans, aluminium cans and pie trays, glass bottles and jars, plastic food and liquid containers, 
and paper and cardboard. 
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Interim authorisation 
1.11. On 25 January 2012, the ACCC granted interim authorisation to permit: 

(i) HRR to invite tenders and negotiate on behalf of the Councils for a joint recycling 
contract for the collection, sorting and disposal of dry recyclables collected from 
the Councils’ residents and businesses; and  

(ii) any discussions between the Applicants necessary in order to conduct the tender 
and select the successful tenderer. 

1.12. The grant of interim authorisation did not extend to allowing execution of a contract 
with the successful tenderer. 

2. Submissions received by the ACCC 
2.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process. To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
2.2. The ACCC sought submissions from 19 interested parties potentially affected by the 

application, including the current recycling contract provider. The ACCC received one 
submission, from Waste Contractors & Recyclers Association of NSW (the Waste 
Association), which was broadly supportive of the Proposed Arrangements.  

 
2.3. The views of the Applicants and the Waste Association are detailed in the ACCC’s 

evaluation of the proposed arrangements in Chapter 3 of this determination. Copies of 
public submissions may be obtained from the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 

 

3. ACCC evaluation 
3.1. The ACCC’s evaluation of the Proposed Arrangements is in accordance with tests 

found in: 

(a) sections 90(6) and 90(7) of the Act which state that the ACCC shall not authorise a 
provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

• the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public; and 

• that benefit, in the case of section 90(6) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement was made and the 
provision was given effect to, or in the case of section 90(7) has resulted or is 
likely to result from giving effect to the provision. 

(b) sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 
authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 
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• the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, in a 
benefit to the public; and 

• that benefit, in the case of section 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of section 90(5B) outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that 
has resulted or is likely to result from giving effect to the provision. 

3.2. For more information about the tests for authorisation and relevant provisions of the 
Act, please see Attachment C. 

 
The relevant area of competition 

3.3. The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant area of competition affected by that conduct. The Applicants 
submit that the relevant areas of competition affected by the Proposed Arrangements 
are the:  

• collection of dry household packaging for recycling; and  

• sale of those recyclable materials. 
 

3.4. The Applicants do not make specific submissions on the geographic scope of the 
relevant market(s) other than to submit that the collection service for dry household 
packaging for recycling is to be provided throughout each of the Councils’ areas.  

 
3.5. The Waste Association did not make any submissions in relation to market definition. 
 
Collection service 
 
3.6. The ACCC notes that it has previously considered the impact that processing 

technologies have on substitution possibilities in managing waste disposal, including 
recyclable goods.4 There are different types of waste management services and each 
involves different technologies and this may result in limited potential for substitution 
on both the demand and supply sides for these services.5 For example, a facility that is 
purpose built to process dry recyclables may not be able to accept other waste streams, 
such as putrescible waste, and achieve the same level of resource recovery. Similarly, 
the Applicants’ recyclables waste may not achieve the same resource recovery results if 
it is processed by other types of waste management services.  

 
3.7. In addition, the ACCC notes that location and transport costs have previously been 

found to be important factors in determining which waste management facilities are 

                                                 

4  A91143 & A91167 – Southern Sydney Regional Organisation of Councils - Final Determination – October 
2009; A91180 Hurstville City Council & Ors October 2009 

5  A91143 & A91167 – Southern Sydney Regional Organisation of Councils - Final Determination – October 
2009; A91180 Hurstville City Council & Ors October 2009 
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preferred by the customers seeking waste disposal services, namely councils.6 Given 
that the Proposed Arrangements provide for the successful tenderer to establish a new 
joint sorting facility within the Councils’ area, some location and transport issues 
relevant to previous matters are less relevant to this matter. Therefore, the ACCC 
considers that while the relevant area of competition may arguably be broader or 
narrower than suggested by the Applicants, it is not necessary to define the market 
precisely for the purposes of this assessment.  

 
3.8. Accordingly, for the purpose of assessing this application, the ACCC has considered 

the effects of the Proposed Arrangements upon competition to provide dry recyclable 
collection services in the greater Sydney region. 

 
Sale of recyclables end products 
 
3.9. The proposed conduct will result in the production of goods which are the end products 

of the recyclables recovery process. Therefore the Proposed Arrangements may affect 
the developing market for such products in the greater Sydney region. This is a market 
definition which has been adopted by the ACCC in previous matters.7 

 
3.10. Given the above factors, the ACCC does not consider it necessary to define the market 

more precisely for the purposes of this assessment. 
 
The likely future with and without the conduct 
3.11. The ACCC applies the ‘future with-and-without test’ established by the Competition 

Tribunal to identify and weigh the public benefit and public detriment generated by 
conduct for which authorisation has been sought.8 Under this test, the ACCC compares 
the likely public benefit and likely anti-competitive detriment generated by the 
Proposed Arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  

 
3.12. The submissions did not address this point. The ACCC considers that the most likely 

alternative future is that, absent a joint tender and contract, the Councils would 
individually tender and contract for dry recyclables collection and processing in each 
local council area.  

 
Public benefit 
3.13. Public benefit is not defined in the Act. However, the Competition Tribunal has stated 

that the term should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.9 

                                                 

6  A91180 Hurstville City Council & Ors October 2009 
7  A91180 Hurstville City Council & Ors October 2009 at para 4.19.  
8  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 

9  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 
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3.14. Generally, competition can be relied upon to deliver the most efficient market 

arrangements. However, in circumstances where there are market failures (for example, 
high transaction and bargaining costs,10 market power or information asymmetries11) 
regulation and/or restrictions on competition (such as collective bargaining 
arrangements) may be required to deliver efficient outcomes. 

3.15. The Applicants submit that the public benefits arising from the Proposed Arrangements 
include: 

� transaction efficiencies in the tendering process; 

� operational efficiencies for the Councils and the successful tenderer in contract 
management and fulfilling the Councils’ recycling needs; and 

� indirect support for HRR’s recycling education programs which minimise the 
direct costs and externalities of waste collection and disposal. 

3.16. The ACCC’s assessment of the likely public benefits from the proposed conduct 
follows.  

 
Transaction efficiencies 

3.17. The ACCC considers there are transaction costs (including time related costs) 
associated with contracting. These transaction costs can be lower where a single 
negotiating process is employed, such as in the proposed collective tendering and 
contracting arrangements, relative to a situation where a series of individual negotiation 
processes are necessary.  

3.18. The ACCC considers that the transaction efficiencies for both tenderers and the 
Councils are likely to constitute a public benefit, particularly where passed on to 
council ratepayers in the form of lower rates or increased services.  

 
Operational efficiencies 

3.19. The Applicants submit, and the ACCC accepts, that bundling the Councils’ recycling 
needs will lead to operational efficiencies, including:  

� better route optimisation across a larger area, which will reduce running costs; 

� sufficient economies of scale to justify the establishment of a joint processing 
facility, with the potential for access by other non-member councils  

� sharing back office services and better utilisation of existing equipment capacity 
such as collection trucks, which will reduce capital costs; 

� bulk buying of advertising, media space and recycling bins; 

� contract administration cost savings will arise from the need to manage only one 
contract rather than one for each of the Councils; and  

                                                 

10  Bargaining costs are part of the transactions costs of contracting. If transactions costs are high, markets may not 
work efficiently. 

11  This refers to a situation where one party has more or better information than another in a transaction. This 
imbalance can lead to a situation where the party who knows less accepts or offers different terms than they 
otherwise would, leading to inefficient outcomes. 
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� the contractor will benefit from greater scale in its ability to access wider 
markets for the sale of recyclables, since it will be able to supply greater 
volumes of recyclable on a continual basis. This will reduce the amount of 
subsidy that the Councils will need to pay for the service.12 

3.20. The Applicants submit and the ACCC accepts that the relatively small population of 
several of the Councils means that these Councils would have difficulty attracting the 
interest of recycling businesses through individual tenders. In this case, aggregating the 
Councils’ recycling collection needs is likely to result in a more competitive tender and 
may result in better prices or service delivery.13  

3.21. As an example, the Applicants submit that the cost to households of the current 
recycling service involving the councils of Cessnock, Lake Macquarie and Maitland 
has increased only 22% in 15 years, well below inflation levels.14 By comparison, 
Singleton Council conducts its own recycling scheme, amongst a relatively small 
population, and households in that area pay at least 25% more than households in the 
other three councils. 

3.22. The ACCC considers the savings from these operational efficiencies are likely to 
constitute a public benefit, particularly where passed on to council ratepayers in the 
form of lower rates or increased services.  

HRR’s recycling education programs 

3.23. As the coordinator of the Councils’ recycling services, HRR also provides recycling 
education programs to the public within the Councils’ areas. HRR submits that its 
ability to provide a single message on a cross-regional basis achieves greater public 
awareness of its programs. This results in a high yield of recyclables and a low level of 
contamination of bins with unrecyclable material, both significantly better than the 
Sydney average.15  

3.24. This reduces the cost of the recycling program and minimises the amount of 
unrecyclable waste that must be disposed of to landfill, thus also reducing the cost of 
general waste collection and disposal services.16 HRR also considers that there are cost 
savings in running a joint education program rather than individual programs.17 

3.25. HRR submits that if each of the Councils conducted their own recycling programs and 
thus their own education programs, the benefits of HRR’s coordinated approach would 
be lost.18 HRR further submits that the joint contract arrangements will enable it to 
provide enhanced educational programs and to reach a wider audience thus increasing 
the efficiency of the recycling service.  

3.26. The ACCC considers that any increase in net savings in recycling costs and reductions 
in waste collection and disposal costs due to HRR’s cross-regional education program 

                                                 

12  HRR, Supporting submission, 21 December 2011 (HRR Submission), pp.21-23. 
13  HRR Submission, p.24. 
14  HRR Submission, p.17. 
15  HRR Submission, pp.16-18. 
16  HRR Submission, p.18. 
17  HRR Submission, pp.22-23. 
18  HRR Submission, p.21. 
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are likely to constitute a public benefit, particularly where passed on to council 
ratepayers in the form of lower rates or increased services. 

 
ACCC conclusion on public benefits 

3.27. For the reasons set out above, the ACCC considers that the Proposed Arrangements are 
likely to result in public benefits. The ACCC considers the primary benefits to the 
public likely to be generated by the Proposed Arrangements are: 

� transaction efficiencies; 

� operational efficiencies; and 

� enhancement of HRR’s cross-regional education programs. 
 
Public detriment 
3.28. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.19 

3.29. The ACCC considers local councils may be competitors for the acquisition of business 
services such as recycling services. The Proposed Arrangements involve both collective 
tendering and contracting and information sharing between the Councils. Collective 
tendering and contracting is similar to collective bargaining in that it is an arrangement 
under which two or more competitors in an industry come together to negotiate terms 
and conditions, which can include price, with a supplier.  

3.30. In order to engage in the collective tendering and contracting, the Applicants propose to 
share certain information between themselves. The exchange of certain information 
among competitors, particularly in relation to prices and costs, may facilitate collusion 
or otherwise reduce competition, resulting in price or quality distortions. Outcomes of 
this nature can be associated with significant public detriment. 

3.31. Generally, competition generates price signals which direct resources to their most 
efficient use. This is often referred to as allocative efficiency. Collective agreements to 
negotiate terms and conditions can interfere with these price signals and accordingly 
lead to allocative inefficiencies. However, the extent of the detriment and the impact on 
competition of the collective agreement will depend upon the specific circumstances 
involved. 

3.32. The Applicants submit that any public detriments arising from the arrangements are 
likely to be minimal. In particular, the Applicants note that:  

(a) six councils within the same region will not participate in the joint tender, as well 
as other councils within the greater Sydney area; and 

(b) a significant number of recycling service providers exist and will remain within 
the greater Sydney area.20 

                                                 

19  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
20 HRR Submission, p.11. 
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3.33. Although the Waste Association is generally supportive of the Proposed Arrangements, 
this was conditional upon the Applicants: 

(a) not allowing the scope of services supplied by the winner of the tender to expand 
without retendering (scope creep); and 

(b) following a number of probity and best practice requirements, established by the 
NSW Government, during the tender.21 

3.34. In relation to the issue of reduced competition between the Councils to acquire 
recycling services, the ACCC considers that the commercial certainty provided by the 
long term contract and the existence of other potential users of the recycling facility 
limit the potential for price or quality distortions. 

3.35. The ACCC notes that the authorisation application by the Applicants is limited in scope 
to dry recyclables collection, sorting and disposal and a number of associated services 
such as education delivery and operation of a complaints call centre and a recycling 
facility. Therefore, in this instance, the ACCC considers that the Proposed 
Arrangements as defined already explicitly confine the scope of the joint tendering and 
contracting arrangements for which the Applicants would be granted legal protection.  

3.36. The ACCC also considers that the probity and best practice requirements referred to by 
the Waste Association are already underpinned to an appropriate degree by NSW 
legislation and regulations. 

ACCC conclusion on public detriments 

3.37. The ACCC considers that any anti-competitive effect of the Proposed Arrangements 
which may result in lost allocative efficiencies is likely to be limited since: 

� the long term contract provides commercial certainty to potential tenderers; 

� a large number of recycling and waste contracts will remain in the greater Sydney 
region, which can be serviced by a significant number of remaining large 
recycling and waste contractors; and 

� the joint tendering group is restricted to the Councils and the scope of the tender 
is limited to dry recyclables collection and disposal. 

3.38. The ACCC notes that the Applicants have confirmed that the tender will comply with 
all relevant guidelines and state government obligations, which was a concern raised by 
the Waste Association. In addition the proposed authorisation would be limited to 
tenders covering the collection, sorting and disposal of dry recyclable packaging. This 
will address the issue raised by the Waste Association about the possible expansion 
in scope of services provided by the successful tenderer, without retendering.   

 

Balance of public benefit and detriment  
3.39. The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 

the Proposed Arrangements are likely to result in a public benefit, and that public 
benefit will outweigh any likely public detriment. 

 

                                                 

21 Waste Contractors & Recyclers Association of NSW, 12 January 2012  
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3.40. In the context of applying the net public benefit test in section 90(8)22 of the Act, the 
Tribunal commented that: 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.23 

 
3.41. For the reasons outlined in this chapter the ACCC considers the Proposed 

Arrangements are likely to result in public benefits from transaction cost savings, 
operational efficiencies and HRR’s cross-regional education programs. The ACCC 
considers that any detriments arising from the Proposed Arrangements are likely to be 
minimal. 

 
3.42. Accordingly, the ACCC considers that in all the circumstances the Proposed 

Arrangements for which authorisation is sought are likely to result in a benefit to the 
public that will outweigh the detriment to the public which is constituted by any 
lessening of competition that will result or is likely to result from the proposed 
arrangements. The ACCC is therefore satisfied that the tests in sections 90(6) and 90(7) 
and 90(5A) and 90(5B) are met. 

 

Length of authorisation 
3.43. The Act allows the ACCC to grant authorisation for a limited period of time.24 The 

ACCC generally considers it appropriate to grant authorisation for a limited time 
period, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
3.44. The Applicants seek authorisation for twelve years to cover the ten year length of the 

proposed contract with the successful tenderer with the option of two single year 
extensions.  

 
3.45. The ACCC notes that there is significant capital investment required to establish a 

recycle waste processing facility and that the length of the proposed contract reflects 
the investment required on the part of the successful tenderer.  

 
3.46. Further, the ACCC has granted authorisations for waste management services for 10 

years or more in its most recent consideration of these types of arrangements.25  
 
3.47. In this instance, for the reasons detailed above, the ACCC proposes to grant 

authorisation for twelve years as sought. 
 
Future Parties 
3.48. The Applicants have sought, and the ACCC proposes, to extend the authorisation to the 

Councils’ and HRR’s successors and assignees. The proposed authorisation does not 

                                                 

22  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 
should be allowed to take place. 

23  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 
paragraph 22. 

24  Section 91(1). 
25  A91143 & A91167 – Southern Sydney Regional Organisation of Councils - Final Determination – October 

2009 (18 years); A91180 Hurstville City Council & Ors October 2009 (20 years). 
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extend to other local councils which may wish to join HRR and participate in the 
Proposed Arrangements. 

3.49. The ACCC notes that it may at any time review the authorisation and potentially 
revoke it should the addition of a future party alter the balance of likely public benefits 
and detriments sufficiently to constitute a material change of circumstances.8 

 

4. Draft determination 
 

The application 
 
4.1. On 1 December 2011, Hunter Resource Recovery (HRR) lodged application for 

authorisation A91289 with the Australian Competition and Consumer Commission (the 
ACCC) on behalf of itself and its member Councils (the Councils)(the Applicants). 

 
4.2. Application A91289 was made using Form B Schedule 1, of the Competition and 

Consumer Regulations 2010, under subsection 88(1) and 88(1A) of the Act. In 
particular, the Applicants seek authorisation for collective tendering and contracting 
arrangements for dry recycling services in the Councils’ areas for twelve years. 

 
4.3. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. The attachments to this determination are 
part of the draft determination. 

 

The net public benefit test 

4.4. For the reasons outlined in Chapter 3 of this draft determination, the ACCC considers 
that in all the circumstances the Proposed Arrangements for which authorisation is 
sought are likely to result in a public benefit that would outweigh the likely detriment 
to the public arising from any lessening of competition due to the Proposed 
Arrangements. The ACCC is therefore satisfied that the tests in sections 90(6) and 
90(7) and 90(5A) and 90(5B) are met. 

Conduct for which the ACCC proposes to grant authorisation 
 
4.5. The ACCC proposes to grant authorisation for twelve years to the Applicants for: 

• HRR to invite tenders on behalf of the Councils for a joint recycling contract for 
the collection, sorting and disposal of dry recyclable packaging,26 collected from 
the Councils’ residents and businesses; 

• any discussions between the Applicants necessary in order to conduct the tender 
and select the successful tenderer; and 

• HRR to enter into and manage a contract with the successful tenderer as delegate 
of the Councils and as a trustee for the recycling collection fund for a period of 10 
years with the option of 2x1 year extensions. 

(the Proposed Arrangements) 

                                                 

26  For example: steel cans, aluminium cans and pie trays, glass bottles and jars, plastic food and liquid 
containers, and paper and cardboard. 
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4.6. Pursuant to clause 88(10) of the Act, the ACCC proposes to extend the above 
authorisation to the Councils’ and HRR’s successors and assigns.  

 

Conduct not proposed to be authorised 
 
4.7. The proposed authorisation does not extend to authorising the Applicants to engage in: 

• collective negotiations or joint tendering or contracting (by HRR or otherwise) in 
relation to services not included in authorisation application A91289, including 
other recycling and waste services;  

• any information exchanges in relation to services not included in authorisation 
application A91289, including other recycling and waste services. 

4.8. Accordingly, any such conduct, should it occur, would not be protected from legal 
action under the Act.  

4.9. In addition, the authorisation as requested and proposed to be granted, does not extend 
to future participants in the Proposed Arrangement, other than the Applicants’ 
successors and assignees. Accordingly, the proposed authorisation does not extend 
statutory protection to other local councils which may wish to join HRR and participate 
in the Proposed Arrangements. 

 

Interim authorisation 
 
4.10. At the time of lodging the application, the Applicants requested interim authorisation to 

engage in the joint tendering arrangements up to but not including entering a contract 
of the successful tenderer. The ACCC granted interim authorisation on 25 January 
2012. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

 

Further submissions 
 
4.11. The ACCC will now seek further submissions from interested parties.  In addition, the 

applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Competition and Consumer 
Act 2010 (the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application 
A92389 
 
The following table provides a chronology of significant dates in the consideration of the 
application.   
 

DATE ACTION 
1 December 2011 Application for authorisation lodged with the ACCC, including an 

application for interim authorisation. 
9 January 2012 Closing date for submissions from interested parties in relation to the 

request for interim authorisation. 
25 January 2012 The ACCC granted interim authorisation. 
27 January 2012 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
8 February 2012 Submission received from the Applicants in response to interested party 

submissions. 
1 March 2012 Draft determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Competition and Consumer Act 2010 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 

Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.1 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.2 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 

Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.3 
 

Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future4 

                                                 

1  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 
supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 

2  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 
case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

3  Section 91(3). 
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• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.5 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation6.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation  
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.7 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.8 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.9  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.10 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.11 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.12 

                                                                                                                                                            

4  Section 88(10). 
5  Section 88(6). 
6   Section 90(10A) 
7  Subsection 91A(1) 
8  Subsection 87ZD(1). 
9  Subsection 91B(1) 
10  Subsection 91B(3) 
11  Subsection 91C(1) 
12  Subsection 91C(3) 




