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Summary 
 
The ACCC has decided to grant authorisation to Australian Processing Tomato Growers to 
enable its current and future members to bargain collectively with tomato processors, on the 
terms and conditions of proposed contracts for the supply of field grown tomatoes for 
processing. The scope of the conduct authorised does not extend to allowing growers who 
operate a tomato-processing business or have an interest in a tomato-processing business to 
participate in the collective bargaining activities of the group. 
 
The ACCC grants authorisation for five years.  
 
On 26 August 2011, Australian Processing Tomato Growers (APTG), a branch of the Victorian 
Farmers’ Federation Horticulture Group, lodged application for authorisation A91270 with the 
Australian Competition and Consumer Commission (ACCC). 
 
APTG sought authorisation for its 22 current and any future members to bargain collectively 
with tomato processors about the terms and conditions (including price and quantity) of 
contracts for the supply of field grown tomatoes for processing.  
 
The Australian tomato processing industry – growers and processors – is centred on the 
irrigation districts around Echuca in northern Victoria and southern New South Wales. 
‘Processing tomatoes’ are different to ‘fresh-market tomatoes’ and are more suited to machine 
harvesting and factory processing because they have tougher skins and more pulp than varieties 
grown for fresh food consumption. 
 
Australian processing tomato production is insignificant on a global scale and Australia is a net 
importer of processed tomato products by a large margin.  
 
Although APTG has sought authorisation to bargain collectively with any processor, as it 
presently stands the negotiations would in effect be with one party, Cedenco Australia Pty Ltd 
(Cedenco), which has one plant in Echuca. SPC, another tomato processor, has not bought 
tomatoes directly from independent growers in recent years and Heinz shut its only tomato 
processing plant in Australia in 2012. A community group has proposed to create a processing 
co-operative operating on the Heinz site or possibly elsewhere in the region.  
 
One other small tomato processor, Billabong Produce, operates in Jerilderie, and self-supplies its 
tomatoes. It does not purchase from growers and is unlikely to do so to any significant extent in 
the future given the capacity of its existing plant. 
 
Cedenco supplies products to food manufacturers that supply the retail market. Since 2006 
Cedenco has grown processing tomatoes from its subsidiary, SS Farms, and in recent years SS 
Farms has supplied up to 70 per cent of the tomatoes Cedenco has processed, with the balance 
supplied by independent growers, largely APTG members, under annual contracts.  
 
Cedenco is opposed to the authorisation application and in response to the draft determination 
submitted that the ACCC should not authorise the conduct as: 
 
• Growers already have input into their contract negotiations with Cedenco 

• Collective bargaining will not help the parties achieve greater efficiencies 
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• Collective bargaining will increase and not decrease transaction costs. 

The ACCC has previously authorised a number of arrangements for primary producers, 
including fruit and vegetable growers, to bargain collectively with processors. While APTG’s 
application has similarities with these applications, the ACCC has had particular regard to the 
circumstances of this matter including that: 
 
• Cedenco opposes the application 

• Cedenco is likely to be the only buyer of processing tomatoes from the growers  

• Cedenco grows a significant volume of the tomatoes it processes 

• Some growers may have or obtain interests in a tomato-processing business 

• Tomatoes processed in Australia face competition from imported processed tomatoes. 

Having had regard to the submissions made by APTG, and notwithstanding Cedenco’s views 
regarding the level of grower input into contract negotiations, the ACCC has concluded that 
with regard to key contractual issues such as price and quantity, the current level of bargaining 
power individual growers have in discussions with Cedenco is generally low.  

The ACCC therefore considers the collective bargaining arrangements APTG has proposed are 
likely to result in some public benefits by providing growers with an increased opportunity to 
have more effective input into the terms and conditions of their contracts. Improved grower 
input provides a mechanism through which the growers may be able to negotiate more efficient 
outcomes compared to a situation where they negotiate individually and/or sign standard-form 
contracts. 

The ACCC considers that there is likely to be minimal public detriment as a result of the 
collective bargaining arrangements. Cedenco presently has a stronger bargaining position in 
contract negotiations as it is the only buyer of tomatoes from the growers and it self-supplies a 
significant and increasing volume of the tomatoes it processes. The position of growers in 
negotiations is further constrained by import competition from processed tomatoes. In addition, 
the arrangement is voluntary and APTG has not sought authorisation for collective boycott 
activity. 
 
The ACCC notes that public detriment may arise if a member of the growers’ bargaining group 
was also itself a processor, such that it could use its position in the grower group to gain an 
advantage over a rival processor.  Such a situation has the potential to raise competition 
concerns. Accordingly, the ACCC considers that any likely detriment resulting from APTG’s 
proposed conduct would be lessened if no grower with an interest in processing was part of the 
collective bargaining group.  
 
As such the ACCC grants authorisation to the proposed conduct with the following limitation: it 
does not extend to allowing any grower who operates a tomato-processing business or has an 
interest in a tomato-processing business to participate in the collective bargaining activities of 
the group.  
 
In effect, at this stage, this means that Rorato Nominees, trading as Billabong Produce, is not 
authorised to participate in the collective bargaining activities of APTG, and any grower who 
subsequently obtains an interest in a tomato-processing business will cease to be authorised to 
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participate in APTG’s collective bargaining activities. This limitation also applies to prospective 
members of the group. 
 
Subject to this condition, the ACCC considers on balance that the public benefits that are likely 
to result from the conduct, limited in scope as described, will outweigh any public detriments. 
Accordingly, the ACCC grants authorisation, for five years. 
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1. The application for authorisation 
 
1.1 On 26 August 2011 Australian Processing Tomato Growers (APTG), a branch of the 

Victorian Farmers Federation’s Horticulture Group, lodged application for 
authorisation A91270 with the ACCC. The application was for authorisation for 22 
named processing-tomato growers as well as any future members of APTG to bargain 
collectively with tomato processors regarding the terms and conditions of contracts for 
tomato processing. 

1.2 Authorisation is a transparent process where the ACCC may grant immunity from legal 
action for conduct that might otherwise breach the Competition and Consumer Act 
2010 (the Act).  The ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment.  The ACCC conducts a public consultation process when it receives 
an application for authorisation, inviting interested parties to lodge submissions 
outlining whether they support the application or not.  Further information about the 
authorisation process is contained in Attachment A.  A chronology of the significant 
dates in the ACCC’s consideration of this application is contained in Attachment B. 

1.3 Application A91270 was made under: 

• section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act and 

• section 88(1A) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act).  

1.4 APTG seeks authorisation for five years to bargain collectively with tomato processors 
on behalf of current and future APTG members about the terms and conditions 
(including price and quantity) of proposed contracts for the supply of field grown 
tomatoes for processing. 

1.5 APTG submitted that participation in the arrangement is voluntary and the conduct for 
which authorisation is sought does not include boycott activity. 

 
Other parties 

 
1.6 Under section 88(6) of the Act, any authorisation granted by the ACCC is 

automatically extended to cover any person named in the authorisation as being a party 
or proposed party to the conduct. 

1.7 The applicant also seeks authorisation to extend to future members of APTG. 
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Draft determination  

 
1.8 Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 

1.9 On 13 December 2011, the ACCC issued a draft determination proposing to grant 
authorisation to the proposed conduct for five years. Growers who operated or had an 
interest in a tomato-processing business would not be authorised to participate in the 
collective bargaining.  

1.10 A conference was not requested in relation to the draft determination.   

Similar arrangements 

 
1.11 The ACCC has previously authorised a number of arrangements for primary producers 

to bargain collectively with the processors they supply. These include for potato 
growers to bargain with buyers, including processors and wholesalers (A91048 and 
A91057), other vegetable growers to bargain with processors (A91197) and vine-fruit 
growers to bargain with processors and other buyers (A91064 and A91080). These 
matters are discussed below.  

1.12 In 2007 the Victorian Potato Growers Council applied for authorisation to negotiate 
collectively on behalf of members (who produced ‘ware’ [fresh-market], processing 
and seed potatoes) with Snackbrands Australia (Arnott’s Snackfoods), McCain Foods, 
Smiths Snackfoods, Elders and future buyers. McCain Foods supported the application, 
with the exception of a proposed dispute-resolution process. Elders did not support it. 
The ACCC granted authorisation until 31 July 2012.  

1.13 In 2007, the South Australia-based South East Potato Growers Association applied 
for authorisation to negotiate collectively on behalf of its then 17 grower members with 
McCain Foods and its subsidiary, Safries. The McCain Group supported the 
application. The ACCC authorised the conduct for five years. 

1.14 In 2007 the Victorian Farmers Federation Sunraysia Branch sought authorisation 
for present and future members to negotiate collectively the terms, including price, of 
dried vine fruit contracts with two processors, Sunbeam Foods and Clyne Foods, and 
possibly others in the future. Sunbeam did not support the application. The ACCC 
authorised the conduct for five years. 

1.15 In 2007 the North East Valleys Wine Group and 39 wine-grape growers in Victoria’s 
Alpine and King valleys sought authorisation to be able to appoint a common agent for 
the collective sale of the growers’ grapes. Growers would continue to contract directly 
with buyers (at that time there were eight processors in the region and potential buyers 
for semi-processed juice elsewhere as well). The ACCC authorised most aspects of the 
proposed conduct, until 30 June 2012.  

1.16 In 2009 the Tasmanian Farmers & Graziers Association sought re-authorisation for 
current and future vegetable-grower members to negotiate collectively their contracts 
(for vegetables including potatoes, peas, beans and carrots) with the processors McCain 
Foods and Simplot. The ACCC first authorised the conduct in 2004. The conduct 
involved a negotiating-group committee meeting with a processor to discuss price and 
conditions, with the committee then making a recommendation to members on the 



DETERMINATION                                                                         A91270 3 

offer. Tonnages and acceptance of price and conditions would remain a matter between 
each individual grower and processor.  The ACCC re-authorised the conduct for five 
years.   
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2. Background to the application 
 

The proposed and current arrangements  

 
2.1 APTG sought authorisation for five years to negotiate contracts collectively with 

tomato processors for the supply of field-grown tomatoes. 

2.2 APTG states it is an association of tomato growers situated (largely) in Northern 
Victoria and constitutes a branch of the Victorian Farmers Federation’s (VFF) 
Horticulture Group. The VFF is a lobby group that represents member interests, 
including to governments. The VFF has over 10,000 members who live and work on 
farms in Victoria. The VFF includes seven member-led commodity groups, one of 
which is the Horticulture Group. 

2.3 APTG members grow field tomatoes for processing. APTG states that it is not 
mandatory for processing-tomato growers to be APTG members but the majority of 
growers remaining in the industry are. It states that it draws on an industry levy to 
employ a part-time executive officer. 

2.4 The number of entities growing processing tomatoes in south-eastern Australia has 
fallen greatly in recent years. According to the Australian Processing Tomato Research 
Council (APTRC), there were 71 growers in 1994-95 and 16 in 2007-08. According to 
an APTRC-commissioned report, there were 21 growers in 2008-09.1  

2.5 APTG identified 22 growers as parties to the proposed collective bargaining 
arrangements, as well as future members who choose to join the group. The 22 named 
current members are a mix of natural persons/ partnerships/ trusts and proprietary 
limited companies. The growers are in northern Victoria, in areas such as Kerang, 
Boort, Echuca, Rochester and Colbinabbin, and southern NSW – for example, in 
Jerilderie. 

2.6 APTG submitted that from 2012 there would be only one significant buyer for its 
members’ produce, Cedenco Australia Pty Ltd, making Cedenco effectively the only 
counterparty to this application. 

Contract terms and conditions 

2.7 APTG advised that current terms and conditions of standard-form contracts with 
Cedenco Australia Pty Ltd, the largest tomato processor in Australia, have typically 
addressed the following issues: 

• Formal agreement for the sale and purchase of processing tomatoes 

o Grower to grow specified (contracted) tonnage on specified area and 
geographical location 

o Processor’s requirements for type or variety of seeds and seed sources 
o Crop area 

                                                 
1 See RMCG p8. Cedenco Australia Pty Ltd submitted that in the mid 1990s there were around 200 tomato growers 
supplying tomato processors in southern NSW and northern Victoria and currently there are approximately 12 
active growers in this region and these are all parties to the Authorisation application: Cedenco submission of 3 
October 2011, p12. 
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o Tonnage 
o Weekly deliveries schedule 
o Price to be paid per tonne 
o Charges for harvesting and transport 
o Deduction to be made for industry levies 

• Processor may provide advice as to tomato growing operations 

o Area to be planted 
o Geographical location to be determined by processor 

• Processor may require, restrict or prohibit the use of certain chemicals 

• Harvesting and delivery (transport) of tomatoes 

o Crop to be planted to allow delivery to processor to accord with weekly 
requirements of processor 

o Variation of delivery requirements at sole discretion of processor 

• Processor has first option to purchase tomatoes grown in excess of contracted 
tonnage at agreed prices 

• Inspection of harvested tomatoes 

• Provisions regarding sub-standard tomatoes 

o Schedule of technical details including downgrading characteristics and 
characteristics leading to total rejection 

• Provisions as to payment 

• When title passes to processor and risk of loss or damage 

o Provisions as to ownership and similar warranties 

• Dispute resolution procedures  

2.8 APTG submitted that the most important contract terms related to price and quantity. 

Processors 

2.9 According to the Australian Bureau of Statistics, Australia produced 217,663 tonnes of 
processing tomatoes in 2008-09. 

2.10 The tomato processing industry has also undergone consolidation. For example, until 
recently, processing of raw materials took place at processors in Cowra and Leeton in 
NSW and also in Berri, South Australia, but this is no longer the case.2 Unilever in 
Victoria also no longer processes raw tomatoes.3 

2.11 Import competition appears to have been a significant reason for industry consolidation 
(see paragraphs 2.51 to 2.59).  

                                                 
2 APTG submit that member growers in Boort supplied the Berri processor while growers in the Goulburn area 
supplied the Leeton processor: APTG Application, p 10. 
3 See Australian Bureau of Agricultural and Resource Economics eReport 06.5, International competitiveness of the 
Australian vegetable production sector, p 29 
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2.12 APTG submitted that there are now three significant tomato processors in Australia: 
Cedenco, Heinz and SPC. These processors are all located in northern Victoria and are 
discussed below. It also submitted that from this year there will effectively be just one 
buyer for its members’ produce, Cedenco. 

2.13 In addition, the ACCC is aware there is another small processor, Billabong Produce, in 
southern NSW. 

Heinz 

2.14 HJ Heinz Company Australia Ltd (Heinz) closed its tomato processing plant at Girgarre 
in Victoria, south east of Echuca in January 2012. Prior to the closure Heinz was the 
second most significant buyer for processing tomatoes in Australia after Cedenco.  

2.15 Heinz reportedly processed over 50,000 tonnes of tomatoes for the 2010 season.4 The 
applicant stated that seven growers until recently supplied Heinz with tomatoes for 
processing and that some of these growers also supply Cedenco. 

2.16 Heinz announced in May 2011 that it would close its Girgarre plant and move its 
processing operation to New Zealand as a means to become more competitive in a 
challenging environment.5 

2.17 In response, a community group called the Goulburn Valley Food Action Committee 
(GVFAC) has proposed creating a food-processing co-operative on the Heinz site or 
possibly elsewhere in the region. The co-op would process tomatoes and other fruits. 
Heinz declined GVFAC’s first bid for the site and factory shell. GVFAC reportedly 
lodged a second bid in February. 

SPC 

2.18 SPC Operations Ltd is owned by Coca-Cola Amatil Ltd.  

2.19 SPC buys its tomato inputs from Cedenco and not directly from growers, although, 
according to the applicant, it has bought from growers in the past. In August 2011, 
CCA announced it was closing its tomato-processing plant at Mooroopna, in northern 
Victoria, which primarily produced canned tomatoes and pastes, but would continue to 
process some tomatoes at its nearby plant in Shepparton, Victoria. 

2.20 The ACCC has had no indications that SPC intends to buy again directly from growers. 

Cedenco 

2.21 Cedenco Australia is owned by Kagome Co Ltd, a Japanese company that states that it 
has operations in a number of countries and is a manufacturer of tomato-based 
products, as well as other food products such as seasonings, frozen foods, beverages, 
industrial food products, seeds, seedlings and fresh vegetables. 

2.22 Cedenco Australia is located in Echuca, on the Murray River in Victoria, and is 
presently the largest buyer of processing tomatoes in Australia.  Cedenco states that it 
supplies about 80 per cent of the processed tomato products produced in Australia.6    

                                                 
4 D Barthold, ‘2010 Heinz Tomato Field Report’ in Australian Processing Tomato Research Council, Australian 
Processing Tomato Grower, Volume 31 September 2010, p28 
5 ‘Heinz Australia announces productivity initiatives to accelerate future growth’, at www.hjheinz.com.au 
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2.23 Cedenco stated that it processes about 200,000 metric tonnes of tomatoes a year. 
Cedenco submitted that its processing plant and equipment cannot be used for any other 
purpose than processing tomatoes. 

2.24 APTG’s members supply tomatoes to Cedenco, which buys them under annual 
individual contracts. Cedenco arranges the harvesting of APTG members’ crops on 
their land and arranges transport.  

2.25 Cedenco stated that it produces paste, puree and diced (peeled or unpeeled) products at 
its Echuca facilities. Cedenco submitted that its main customers are multinational food 
manufacturers in Australia that supply to the retail market. Cedenco has identified these 
customers as Simplot, Unilever, Mars, General Mills, SPC Ardmona, McCains and 
Campbell’s Arnotts.7 Cedenco, supplies bulk paste to manufacturers, who produce 
pasta sauces or similar products, marketed under their brands. 

2.26 Prior to 2006, Cedenco sourced all of its processing tomatoes from contracted growers.  
Cedenco now grows processing tomatoes through a subsidiary, SS Farms Pty Ltd, 
which is reportedly Australia’s largest single processing-tomato grower by volume.8 SS 
Farms is not an APTG member. 

2.27 Cedenco said that in 2006 it commenced this operation as a ‘model farm’ to pass on 
good industry practices and due to concerns about possible shortfalls in production.9  

2.28 Table 1 below gives an indication of relative production volumes acquired by Cedenco 
from SS Farms, and independent growers supplying Cedenco.  The volume and 
significance (in terms of total supply) of Cedenco’s self-supply has increased each year 
since it commenced production, except for 2010. The volume of tomatoes provided by 
contracted growers decreased significantly in 2008 and 2009 – seasons particularly 
affected by drought and water availability issues.10 

                                                                                                                                                            
6 Based on figures in table 3, the ACCC calculates that Cedenco took in an average of about 160,700 tonnes of 
tomatoes a year from 2006 to 2010, which equates to about three quarters of ABS estimates of the total Australian 
crop in 2008-09 of a bit below 218,000 tonnes. 
7  Cedenco submission, p.6 
8 See references to the significance of SS Farms to the industry in RMCG, pp3, 8 and 13. For a report of recent 
operations, see J Fritsch, ‘2009/10 Cedenco Field Report’ in Australian Processing Tomato Research Council, 
Australian Processing Tomato Grower, Volume 31 September 2010, p27 
9 Meeting with Cedenco 7 November 2011; Cedenco submission of 3 October 2011. 
10 RMCG p5 
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Table 1: Cedenco’s sources of processing tomatoes (tonnes) 

Year Cedenco Contracted growers Total supply 

 Contracted Harvested Contracted Harvested Budgeted Harvested 

2006 7990  
(4%) 

9582  
(6%) 

180,510 
(96%) 

147,826 
(94%) 

188,500  157,408  

2007 69,500 
(30%) 

60,959 
(37%) 

160,500 
(70%) 

104,041 
(63%) 

230,000 165,000 

2008 92,885 
(68%) 

61,985 
(59%) 

44,089 
(32%) 

43,007 
(41%) 

136,934 104,992 

2009 113,845 
(80%) 

133,543 
(71%) 

27,805 
(20%) 

55,257 
(29%) 

141,650 188,800 

2010 124,583 
(54%) 

84,504 
(45%) 

104,975 
(46%) 

102,791 
(55%) 

229,558 187,295 

Source: Cedenco’s submission to the ACCC 3 October 2011; Percentages based on ACCC calculations 

2.29 Cedenco processes over the harvesting season, from the start of February to the middle 
of April, and runs 24 hours a day, seven days a week in that period. 

2.30 Cedenco stated that, to meet its customers requirements for paste, puree or diced 
tomatoes (peeled or unpeeled), it needs to have available the right mix of tomato types 
at the processing plant. Tomatoes must also be processed soon after harvest. 
Accordingly, it operates a delivery matrix setting out grower volumes and when its 
growers must plant and then have their crops harvested. 

2.31 The ACCC has not received definitive figures on what proportion of Australia’s 
processing tomato production is grown by APTG members. The ACCC estimates that 
on average APTG members supply Cedenco with up to half of the tomatoes that are 
processed at its plant.  Factors that would impact on supply include drought/ water 
availability, floods and also technical efficiency and productivity. 

2.32 Cedenco considers that only 12 of the listed growers have consistently supplied it with 
tomatoes in recent years. 

2.33 Cedenco stated that it offers growers the same base price subject to adjustments for: 

• premium/demium based on the level of total soluble solids in the tomatoes, 
measured as the level of ‘Brix’ in the fruit (the greater level of total soluble solids, 
the less the level of liquid that needs to be removed as part of processing) 

• transport costs based on the distance of the grower from the processing plant  

• seedlings if they were purchased from Cedenco and 

• harvesting, which Cedenco undertakes. 
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2.34 Cedenco considers that a key term other than price and quantity is growers’ agreement 
to the delivery schedule to ensure operations run efficiently as it operates its plant for 
70 days beginning at the end of February until the end of April. During this time the 
plant runs 24 hours per day, seven days per week. 

2.35 Cedenco submitted that the price offered to growers is benchmarked against global 
pricing, which is the California price, as it says California is the world’s largest 
supplier of tomato product and the largest source of industrial packaged tomato 
products into Australia. However, Cedenco says that its offer price must be enough to 
attract sufficient volume from growers and so the price offered to growers is typically 
above this benchmark. For example, Cedenco stated that the 2011 Californian price is 
AU$71 a metric tonne and Cedenco’s 2012 price is AU$107. 

2.36 Cedenco stated that it has at times increased its offer price after grower feedback – for 
example, in 2010. 

2.37 Cedenco states it opposes the application. 

Other processors 

2.38 The ACCC is aware of one other processor in south-eastern Australia – Billabong 
Produce (Billabong), at Jerilderie in southern NSW.  

2.39 Billabong is owned by Rorato Nominees, which is an APTG member and party to this 
application. 

2.40 Rorato submitted that it is the only supplier of the plant’s tomatoes. Billabong 
processes and packs such products as canned tomatoes and pasta and pizza sauces. It 
stated that it supplies end users with a product that is in final form (that is, it does not 
provide, for example, bulk paste to other food manufacturers but supplies shelf-ready 
products to retailers) – for example, 700 millilitre pasta-sauce jars and three kilogram 
cans of tomatoes. 

2.41 Rorato said its plant can process up to about 25,000 tonnes of tomatoes a year. Table 2 
sets out the volume of tomatoes processed by Billabong Produce over the last five 
years. Billabong does not at this stage have orders to run the plant at full capacity.  
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Table 2: Annual processing volumes, Rorato Nominees/ Billabong Produce (tonnes),  

Year Billabong Produce Output 
(tonnes) 

Billabong output as a 
percentage of Cedenco 
output11 

2007 21,343 13% 

2008 17,570 17% 

2009 21,000 11% 

2010 17,000 9% 

201112  9,300 NA 

Source: Rorato Nominees’ submission to the ACCC 12 October 2011, Percentages on ACCC calculations 

2.42 Rorato Nominees has supplied tomatoes to Cedenco in the past but not in recent years. 
Rorato Nominees states that it has on, perhaps, two occasions in the last decade bought 
small amounts of processing tomatoes and/or paste from others – once from a relative 
to the Rorato family who also grows in Jerilderie and once from Cedenco/ SS Farms. 

Tomato production in Australia 

 
2.43 Tomato production in Australia can be separated into two distinct sectors: tomatoes 

grown for the fresh market and those grown for use in processing/ processed foods.13  

2.44 APTG stated that a key difference between growing tomatoes for the fresh market and 
for processing is that different tomato varieties are used. Processing tomatoes have 
tougher skins so that they can be machine-harvested and have more pulp and less juice, 
so that less water needs to be evaporated away when processed. 

2.45 In Australia, processing tomatoes are grown in the field and harvested by machines. 
Fresh market tomatoes are grown in the field and under cover (including 
hydroponically) and harvested by hand. 

2.46 APTG also stated that processing tomatoes are sun-ripened on the bush and harvested 
once a year (over summer) whereas fresh-market tomatoes may be picked far more 
often, including when green. 

2.47 According to 2008 ABS figures, Victoria accounted for 86 per cent of total Australian 
processing-tomato production, followed by NSW at 12 per cent and small amounts in 
other states (less than 2 per cent in each case). Table 3 below shows figures for 
2008-09. 

                                                 
11  ACCC percentages calculated from data in Table 3 and Table 4. 
12  The 2011 season was characterised by flooding in northern Victoria 
13 The Australian Government Department of Agriculture, Fisheries and Forestry (DAFF) describes the fresh and 
processing-tomato industries as two separate industries, growing different tomato varieties in different ways in 
different locations. 
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Table 3: Top Australian regions for growing processing tomatoes 2008-09  

Processing tomatoes 

Region Tonnes Percentage of national 
processing output  

Goulburn (VIC) 176,783 81 per cent 

Murray (NSW) 17,800 8 per cent 

Loddon (VIC) 14,653 7 per cent 

Mallee (VIC) 5,581 3 per cent 

Mackay (QLD) 1,472 <1 per cent 

Source: ABS 7121 Australian Commodities 2008-09; Percentages have been calculated by the ACCC 

2.48 Queensland produces the majority of Australia’s tomatoes for the fresh market (on the 
2008 figures, accounting for 55 per cent of production), with Victoria second (20 per 
cent). Region-by-region figures for the 2008-09 financial years are provided below. 

Table 4: Top Australian regions for growing fresh-market tomatoes 2008-09 

Fresh-market 

Region Tonnes Percentage of national fresh-
market output  

Wide-Bay Burnett (QLD) 81,375 37 per cent 

Mackay (QLD) 45,717 21 per cent 

Goulburn (VIC) 41,936 19 per cent 

Perth (WA) 10,577 5 per cent 

Central (WA) 6,223 3 per cent 

Source: ABS 7121 Australian Commodities 2008-09; Percentages have been calculated by the ACCC 

2.49 According to AUSVEG, the national peak body for Australian vegetable growers, 
pricing data tends to support the proposition that there is a price premium for tomatoes 
produced undercover (which would be for the fresh market) and a discount for 
tomatoes produced for processing.  

2.50 APTG stated that processing tomatoes have long sold for about $100 to $110 a tonne, 
much less than the prices achieved for fresh market tomatoes.14  

                                                 
14 AUSVEG, ‘Pricing, cost structures and profitability in the Australian Vegetable Industry’, at 

http://ausveg.com.au 
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Imports and exports 

 
2.51 In summary, Australian processing tomato production is insignificant on a global scale 

and Australia is a net importer of processed tomato products by a large margin. One 
example of this trade deficit is in tinned tomatoes, as noted below. However, Australia 
is also a net importer by a large margin of pastes, pulps and purees.  

2.52 It is estimated that Australia produces about 1 per cent of the world’s processing 
tomatoes.15 According to the Australian Government Department of Agriculture, 
Fisheries and Forestry (DAFF), Australian production of processed tomatoes is not 
sufficient to meet domestic requirements. 

2.53 The APTRC has estimated that in recent years, Australia processed about 200,000 
tonnes of tomatoes for Australian consumption, exported products representing about 
15,000 tonnes of tomato production and imported products representing about 300,000 
tonnes of tomatoes.16 

2.54 According to an AUSVEG report, over the financial years 2005-06 to 2009-10, 
Australia imported between $51 million and $125 million worth a year of processed 
tomato products.17 According to AUSVEG, one of the main processed vegetables 
imported to Australia in recent years has been tinned tomatoes.18 The Australian 
Bureau of Agricultural and Resource Economics (ABARE) found in 2006 that at that 
time more than half the canned tomatoes sold by supermarkets Coles and Woolworths 
and the wholesaler Metcash, which supplies IGA supermarkets, were imported.19 

2.55 DAFF provided the following data for 2010-11. The ACCC understands that Cedenco’s 
major product is paste. 

                                                                                                                                                            
According to the APTRC, the average price remained about $100 over the 19 years to 2009: see RMCG, 
TMO09002: Strategic Plan (2010-2013) and Industry Development Needs Assessment Final Report 31 October 
2009. The RMCG report states that the international aseptic paste price is a key determinant of the price that 
processors can pay growers and observation of the Californian paste price reveals significant price volatility (for 
example, from US 28 cents a pound in 2004 to 53 cents a pound in 2009) but that the long-run average price is 
static and not rising. 

15 RMCG, p1 
16 Australian Processing Tomato Grower, volume 31, September 2010 (industry newsletter) 
17 http://ausveg.com.au/resources/statistics/trade-in-vegetables/import-value.htm 
18 ‘Foreign vegetables an increasing concern for growers’, Australian Broadcasting Corporation News 30 
September 2010. 
19 ABARE, ‘International competitiveness of the Australian Vegetable Production Sector’, April 2006, p17. 
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Table 5: Processed-tomato imports and exports, Australia, 2010-11   

 Imports 2010-11 Main source Exports 2010-11 

Canned tomatoes $52.5 million Italy $2.8 million 

Paste, pulp and 
puree 

$37.1 million China, Italy, United 
States of America 

$0.9 million 

Sauce $14.9 million Italy, USA $11.1 million 

Source: DAFF submission to the ACCC 26 September 2011 

Table 6: Imports of tomato paste and puree, Australia 

 Paste/puree imports - tonnes $ 

2006 17,353 $16.9 million 

2007 30,205 $29.6 million 

2008 46,510 $51 million 

2009 27,439 $31.5 million 

2010 29,557 $31.7 million 

Source: Cedenco’s submission to the ACCC 3 October 2011, citing the ABS 

2.56 In 2006, the Australian Bureau of Agricultural and Resource Economics (ABARE) 
observed about vegetable processing in general that some segments of the Australian 
processing-vegetable production sector were showing signs of being uncompetitive 
compared with some international producers. 

2.57 ABARE stated that imports of preserved tomato products increased between 1994 and 
2004. It said that retail data indicated that a large proportion of canned tomato imports 
were available at a lower price than similar domestic product and, while European 
production subsidies played a role, ‘other factors, such as different taste and cooking 
characteristics, are also contributing to the increase in imports’.20 Discussions with 
industry suggested that a large factor contributing to the strong presence of Italian 
products in the domestic market was that the Roma style tomato was more readily 
accepted by consumers in the market for canned and whole pieces of tomato. 

2.58 ABARE said there were attempts to grow the Roma style of tomato for processing in 
Australia but the variety was better suited to labour intensive hand picking (with the 
Italian industry reportedly having access to low cost labour from North Africa and 
Albania) rather than the mechanised harvesting used by domestic producers. 

2.59 In November 2011, the Australian Food and Grocery Council, which represents the 
Australian food manufacturing industry, said that over the previous five years the 
Australian food and grocery manufacturing industry had come under intense pressure 
from a confluence of forces and pressures across the value chain, including a highly 

                                                 
20 ABARE, p8  
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concentrated retail market, a strong Australian dollar, labour scarcity pressures, 
escalating energy prices and high yet volatile commodity prices. It said the gap 
between locally manufactured supply and demand was being filled by lower cost 
imports, which it said had on average a 20 per cent cost differential advantage.21  

2.60 Food manufacturer Simplot Australia Pty Ltd stated that it buys about 90 per cent of its 
tomato needs from Cedenco, for use in sauces, meals and pizzas made at its plants in 
Echuca and Pakenham in Victoria and imports less than 10 per cent of its tomato 
products from overseas. 

 

                                                 
21 Australian Food and Grocery Council and A.T. Kearney, 2020: Industry at a crossroads, p 1 
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3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.  A summary of the submissions received by the ACCC from the applicants 
and interested parties follows. 

 
3.2. APTG provided a supporting submission with its application for authorisation and also 

clarified that it was seeking authorisation on behalf of future grower members (as well 
as the listed growers). 

 
3.3. The ACCC also sought submissions before and after the draft determination from 

interested parties potentially affected by the application, including Australian tomato 
processors and processed-tomato users, vegetable, food-manufacturing and retail-
industry bodies and government departments related to primary and manufacturing 
industries. 

 

Before the draft determination  

 
3.4. The ACCC received three submissions from interested parties before the draft 

determination:  
 

• the Australian Government Department of Agriculture, Fisheries and Forestry 
(DAFF) said it had no objection to authorisation, for the requested term of five 
years 

• the target, Cedenco Australia Pty Ltd, said it opposed the application, and 

• Rorato Nominees (trading as Billabong Produce), responded to specific ACCC 
requests for information about what and how much it produced and its trading of 
tomatoes.   

 

Following the draft determination  

 
3.5. On 13 December 2012 the ACCC issued a draft determination in relation to the 

application for authorisation.  The draft determination proposed to grant authorisation, 
for five years. The scope of the conduct authorised did not extend to allowing growers 
who operate a tomato-processing business or have an interest in a tomato-processing 
business to participate in the collective bargaining group. 

 
3.6. A conference was not requested in relation to the draft determination.  
 



DETERMINATION                                                                         A91270 16 

3.7. The ACCC received three public submissions in response to the draft determination, 
from: 

 
• Food manufacturer Simplot Australia Pty Ltd, which stated that the Australian 

market price for processed tomato products was not competitive on a global basis 
and that parties had to assess how to reduce harvesting, farming and processing 
costs. 

 
• APTG, which stated that its members accepted and supported the terms of the draft 

determination, including the ACCC’s proposed restriction on the bargaining group. 
 
• Cedenco Australia Pty Ltd which stated that the ACCC should not authorise the 

conduct as 
 

o Growers already have input into their contract terms and conditions 
o Collective bargaining will not help the parties identify greater efficiencies 

and 
o Collective bargaining will not reduce transaction costs as it will create an 

additional administrative burden on top of individual negotiations that must 
continue. 

 
• Cedenco submitted that if the ACCC was to grant authorisation, it should be for no 

more than two years and the ACCC should impose conditions to ensure compliance 
with the restriction on the collective bargaining group. 

 
3.8. The views of the applicant and interested parties are outlined in the ACCC’s evaluation 

of the proposed conduct in Chapter 4 of this determination. Copies of public 
submissions may be obtained from the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 
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4. ACCC evaluation 
 
4.1 The ACCC’s evaluation of APTG’s proposed collective bargaining arrangement is in 

accordance with tests found in  

• sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not authorise 
a provision of a proposed contract, arrangement or understanding that is or may be a 
cartel provision, unless it is satisfied in all the circumstances that: 

o the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, in a 
benefit to the public and 

o that benefit, in the case of section 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement were made or given 
effect to, or in the case of section 90(5B) outweighs or would outweigh the 
detriment to the public constituted by any lessening of competition that has 
resulted or is likely to result from giving effect to the provision. 

• sections 90(6) and 90(7) of the Act, which state that the ACCC shall not authorise a 
provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

o the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public and 

o that benefit, in the case of section 90(6) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement was made and the 
provision was given effect to, or in the case of section 90(7) has resulted or is 
likely to result from giving effect to the provision. 

4.2 For more information about the tests for authorisation and relevant provisions of the 
Act, please see Attachment C. 

 

The relevant areas of competition 

 
4.3 The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant areas of competition affected by that conduct.  

4.4 Identifying the relevant areas of competition assists in assessing the public benefit and 
public detriment arising from any lessening of competition from the conduct. 
Depending on the circumstances, the ACCC may not need to define the relevant areas 
of competition precisely, as it may be apparent that a net public benefit will or will not 
arise regardless of the definition. 

4.5 The APTG submitted that one area of competition affected by the collective bargaining 
arrangements is the supply of field grown tomatoes to tomato processors.  
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4.6 The APTG submitted that not all tomato varieties are substitutable, for example certain 
varieties of tomato are more suited to processing because they have tougher skins and 
more pulp than varieties grown for fresh food consumption. The Australian 
Government Department of Agriculture, Fisheries and Forestry (DAFF) described the 
fresh and processing-tomato industries as two separate industries, growing different 
tomato varieties in different ways in different locations. 

4.7 The APTG submitted that the geographic area over which tomatoes for processing is 
supplied is narrow and restricted to areas in close proximity to a processor because ‘of 
the cost of importing and transporting a highly perishable commodity with such 
weight’.  In addition, road freight is a significant cost component for growers and 
processors and, as a result, producers and processers must be sited reasonably close 
together, in this case in Northern Victoria.  

4.8 The APTG also submitted that Cedenco is the only buyer for the supply of field grown 
tomatoes for processing, following the closure of the Heinz plant. Cedenco submitted 
that there are two buyers for the supply of field grown tomatoes for processing, it and 
Billabong Produce. 

4.9 Cedenco submitted that there is capacity for growers to switch to other forms of 
production that are annual crops, such as lucerne and wheat, or leave land fallow and 
trade water allocation. 

4.10 In its draft determination, the ACCC noted that APTG and Cedenco do not agree on 
whether, how easily and when in a season processing-tomato growers might be able to 
switch to alternative commercial activities, or the comparative returns (including risk-
adjusted returns) available from various activities. The ACCC did not receive any 
submissions on this point from other parties following the draft determination and notes 
that this issue is not critical to the assessment. 

4.11 The APTG further submitted that a second area of competition affected by the 
arrangements is the downstream supply of processed and packaged tomato products. 

4.12 Both APTG and Cedenco note that tomatoes processed in Australia face competition 
from imported processed tomatoes. For example, Cedenco submitted that the processed 
tomato house brands of Coles and Woolworths use imported products. 

4.13 DAFF advised that in 2010-11, imports of canned tomatoes (mainly from Italy) were 
valued at $52.5 million, imports of tomato paste, pulp and puree (mainly from Italy, 
China and the United States) were valued at $37.1 million and imports of tomato sauce 
(mainly from Italy and the United States) were valued at $14.9 million.  

4.14 For the purpose of assessing this application, the ACCC considers the relevant areas of 
competition most affected by the proposed conduct to be: 

• The supply in Australia of fresh tomatoes to processors over a geographic area, 
predominately being northern Victoria and southern New South Wales and 

• The supply of processed tomato by processors to manufacturers of tomato-based 
products. 

4.15 The ACCC considers that processing tomatoes and fresh-market tomatoes do not 
appear to be close substitutes, raw processing tomatoes are unlikely to be moved long 
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distances for processing (such as from overseas to Australia), because of the 
perishability of the product and relatively high transport costs compared with 
commodity value.  Imports of processed-tomato products are a relevant constraint on 
domestic suppliers of processing tomatoes and processed tomato products.22 

 

The counterfactual 

 
4.16 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.23 Under this test, the ACCC compares the public 
benefit and anti-competitive detriment generated by arrangements in the future if the 
authorisation is granted with those generated if the authorisation is not granted.  

4.17 APTG and Cedenco expressed different views on current arrangements and the likely 
counterfactual. 

4.18 Although both parties agreed that under current arrangements, contracts are negotiated 
individually between the grower and processor on an annual basis, they differed as to 
the timing of these arrangements and level of negotiation that occurs. 

4.19 APTG submitted that contracts are initiated and drafted by the processor and are based 
on the prior year’s contracts, with minimal changes. APTG submitted that under 
current arrangements, not enough time is devoted to negotiating contract terms and 
conditions in particular and little if any discussion takes place regarding the costs of 
inputs to the grower or processor - ‘there is no element of individual negotiation other 
than quantity’. 

4.20 APTG also submitted that ‘a timely conclusion of contract negotiations is highly 
desirable’ and notes that in practice, negotiations with individual growers are 
concluded in late November or December. APTG submitted that growers are 
committed as early as April as, although they plant in September/October, half of their 
overhead expenses such as fertiliser, irrigation systems and seedling orders are incurred 
much earlier. 

4.21 In response to APTG’s submission, Cedenco noted that this year it provided contracts 
to growers by May. 

4.22 Cedenco submitted that under current arrangements the individual negotiation process 
commences in April, although contracts may not be formalised until October.  

                                                 
22 These markets are similar to markets identified in other ACCC decisions, subject to the particular circumstances 
of each case. In 2005 in its consideration of Coca-Cola Amatil’s purchase of SPC Ardmona, the ACCC identified 
‘National markets for the acquisition of deciduous canning fruit and deciduous canning tomatoes.’ In 2001 in its 
consideration of the merger of SPC and Ardmona, the ACCC identified a ‘national market for the supply of canning 
tomatoes’ and a ‘national market for the manufacture, wholesale and retail of processed tomato produce’. In 2008, 
in its consideration of HJ Heinz Company Australia’s purchase of Golden Circle, the ACCC assessed markets 
including a ‘National Market for the manufacture and wholesale supply of shelf-stable fruit products’ and a 
‘National market for the acquisition of deciduous fruit (excluding fruit that will be on sold as fresh fruit)’. 
23 Australian Performing Right Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
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4.23 Cedenco submitted that delays in concluding negotiations are typically due to 
indecision by the grower as to whether to formalise a commitment to supply a specific 
volume of tomatoes. 

4.24 Cedenco submitted that it needs certainty early in the season from growers as to the 
likely supply of tomatoes it can purchase from growers as it needs certainty of supply 
to satisfy its contracts with customers (for example, Unilever or Simplot) to supply 
processed tomatoes. Cedenco submitted its decision on how much to plant at its 
subsidiary farms is based on the shortfall in meeting demand from initial negotiations 
with growers.  

4.25 Cedenco submitted that its contract offers to growers are typically based on growers’ 
performance over a three year average (tonnes per hectare). 

4.26 In a meeting with the ACCC, Cedenco noted that its experience with growers has been 
one where terms and conditions (except price) have been varied at the request of 
growers following negotiation, specifically in two instances for this season. 

4.27 Cedenco submitted that the likely state of affairs without the proposed collective 
bargaining arrangement would be that the prevailing circumstances would continue – 
namely: 

• Cedenco would continue to seek to acquire all tomatoes that can be supplied to it by 
growers 

• Growers will continue to negotiate supply agreements from a relatively strong 
bargaining position and 

• There will continue to be an efficient contract negotiation process that allows 
contracts to be tailored to suit the needs of both Cedenco and the individual 
growers. 

4.28 The ACCC considers that in the ‘future without authorisation’, processing-tomato 
growers would be offered largely standard-form contracts from the processor, subject 
to some individually negotiated adjustments in relation to, for example, volume/ area 
planted, variety and planting and harvesting times. The capacity for individual 
members to vary other terms and conditions of the agreement would be limited. 

4.29 This is consistent with the counterfactual adopted in other ACCC collective-bargaining 
authorisation decisions, particularly those involving small primary producers dealing 
with the processors they supply.  

 

Public benefit 

 
4.30 Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 

should be given its widest possible meaning.  In particular, it includes: 
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…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency and 
progress.24 

 
4.31 Generally, competition can be relied upon to deliver the most efficient market 

arrangements. In circumstances where there are market failures (for example, high 
transaction and bargaining costs,25 market power or information asymmetries26), 

regulation and/or restrictions on competition (such as collective bargaining 
arrangements) may be required to deliver efficient outcomes.  

4.32 In its draft determination, the ACCC concluded that the proposed conduct was likely to 
produce public benefits by: 

• facilitating greater grower input into the terms and conditions of contracts with 
processors, including through providing greater access to information, which in turn 
will help parties identify greater efficiencies and 

• potentially lower transaction costs. 

4.33 The ACCC’s assessment of the likely public benefits from the proposed conduct 
follows.   

 

Greater input into contracts  

 
4.34 APTG submitted that the arrangement will provide growers with a greater opportunity 

to provide input into the terms and conditions of contracts, which will lead to more 
efficient outcomes. In addition, the submissions made by APTG highlighted Cedenco’s 
stronger bargaining position relative to growers, which could give rise to growers 
accepting less favourable terms and conditions than they would otherwise accept. 

4.35 APTG submitted growers have historically had limited input to contracts due to the 
limited time in which to consider the contract, as well as Cedenco’s bargaining 
position.  

4.36 APTG submitted that this imbalance in bargaining power is highlighted by the 
following: 

• Cedenco is the only buyer of growers’ processing tomatoes. Growers ‘cannot 
transfer business to another processor because (with the announcement made by 
Heinz Australia [that it is closing down]) there will be no other processor in 
Australia that purchases processing tomatoes from a grower’. 

                                                 
24  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
25  Bargaining costs are part of the transactions costs of contracting.  If transactions costs are high, markets may not 

work efficiently. 
26  This refers to a situation where one party has more or better information than another in a transaction.  This 

imbalance can lead to a situation where the party who knows less accepts or offers different terms than they 
otherwise would, leading to inefficient outcomes. 
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• Cedenco, through its subsidiary SS Farms, is also a grower of processing tomatoes 
and in recent years, supplies on average 50 per cent of the total volume of tomatoes 
processed by Cedenco. APTG submitted that Cedenco/ SS Farms is, therefore, in 
direct competition with APTG members in supplying tomatoes for processing.  
APTG also submitted that in the 2010-11 season, most grower contracts were 
reduced by 10 to 15 per cent in volume but SS Farms did not reduce its own 
plantings. 

• Cedenco is also a grower of disproportionate financial strength and resources (it is a 
large company with international operations) relative to growers. 

• Since 2005, Cedenco has assumed the responsibility of harvesting growers’ 
tomatoes and transporting them to plant. This was previously undertaken by 
growers. Regarding this change, APTG submitted that ‘negotiations were not 
entered into. The change was mandatory and there were neither exceptions nor any 
compensation. Each grower had a harvester that could not be used for other farming 
and that was now worthless.’ 

• The processor decides harvesting times for growers at a time that suits its plant 
operating requirements. 

• Growers have limited opportunities to switch to other forms of production as they 
have already invested in infrastructure (drip irrigation and specific fertilisers) and  
other crops are likely to require other forms of investments (storage and 
machinery). APTG also raises concerns about profitability and notes that the return 
from grain growing crops is one tenth to one twentieth of the profitability of 
growing tomatoes.  

4.37 Following the draft determination APTG advised that it envisaged that collective 
bargaining would proceed as a ‘once only’ annual negotiation between processor 
representatives and grower representatives without Cedenco needing to visit and 
negotiate with each grower.  

4.38 APTG nominated the following as matters that could be addressed through collective 
bargaining: 

• Longer term contracts 

• Better training of harvest workers to reduce wastage and increase yields 

• Research and development co-ordination between growers and processor 

• Reducing input costs 

• Increased planting areas and increased yields 

• Competitive tendering for some input costs and 

• Growers to manage certain aspects of harvesting. 
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4.39 Cedenco submitted that it does not have a strong bargaining position as compared with 
the growers and did not agree with the ACCC’s assessment in the draft determination 
that growers have limited input into the terms and conditions of their contracts.  

4.40 In submissions made both before and after the draft determination, Cedenco made the 
following points in response to APTG regarding the bargaining power of Cedenco and 
the growers: 

• Cedenco is not the only potential buyer of processing tomatoes and identified 
Billabong Produce/ Rorato Nominees, a party to the application, as ‘a rival tomato 
processor’. Cedenco considered that Rorato Nominees ‘will have an incentive to 
use the collective bargaining process as a means of increasing the price of tomatoes 
that are supplied to Cedenco, or threaten the security of its supply’. 

• Cedenco submitted that, although it does grow tomatoes, ‘it does not plan to expand 
its own farming operations to secure its supply requirements…in fact Cedenco’s 
preference is to obtain tomatoes from growers (to allow Cedenco to focus its capital 
and management expertise on its processing operations)’. Furthermore, Cedenco 
submitted ‘since it commenced its own growing operations [it has] accepted all of 
the tomatoes that have been offered by its current growers’ and that in the absence 
of a collective bargaining arrangement that it ‘will continue to seek to acquire all 
tomatoes that can be supplied to it by growers’.  

o In relation to the 2010 season, Cedenco advised that it had reduced the 
quantity of tomatoes purchased from growers as the amount growers were 
willing to supply exceeded the amount of processed tomatoes that Cedenco 
had contracted to supply to its customers. Cedenco advised that the 
percentage reduction in tomatoes it purchased was linked to when contracts 
were concluded with the growers. Cedenco advised that growers who 
committed early (in May) were reduced by 15 per cent whereas growers that 
committed late (in August/September) were reduced by 30 per cent. Two 
growers who committed to contracts in November the previous year were 
not affected, nor were farms operated by Cedenco’s subsidiary, SS Farms. 

• In response to APTG’s submission, Cedenco stated that it undertook harvesting to 
ensure efficient delivery to maximise operations at the processing plant, as some 
growers were not reliable in delivering tomatoes to the plant as per the delivery 
schedule. Cedenco also advised that it offered to purchase growers’ harvesters that 
were not older than between five to eight years old.  

o Cedenco also submitted that the new harvesting arrangements have lowered 
barriers to entry for growers of processing tomatoes, as growers no longer 
need to incur the sunk capital costs of a harvester (around $200,000 to 
$250,000 for a new machine).27  The APTRC-commissioned Strategic Plan 
2010-2013, which states that ‘the removal of a significant capital cost 
through contract harvesting…may have placed a little more bargaining 
power in their (growers’) hands’.28 

                                                 
27 Cedenco’s submission of 3 October 2011, p 8 
28 RMCG, p 8 
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• Cedenco submitted it has incurred large sunk costs in establishing custom 
manufacturing facilities that could only be used to process tomatoes, noting it has 
invested approximately $37 million in processing facilities since 2002. In contrast, 
growers could plant alternative perennial crops or leave their farms fallow and earn 
income from trading their water allocations.  

4.41 Cedenco submitted that it undertook individual negotiations with each grower about 
contracts for upcoming seasons on the growers’ farms in March – April 2011, 
providing growers with an opportunity to explain their circumstances and requirements 
and reflecting this input in the terms and conditions of their contracts. Cedenco 
specifically identified the following terms as those where it had regard to growers’ 
input: 

• preferred tomato variety and harvest time 

• in effect, subsidies on transport in the price paid to distant growers 

• requests for pre-payment or options to supply more than contracted volumes. 

4.42 Cedenco submitted that under the negotiation model proposed by APTG, the growers’ 
committee would not be able to negotiate the contract terms and conditions of each 
individual grower effectively as they are less likely to be familiar with a grower’s 
specific circumstances and preferences. Furthermore, if the ACCC were to authorise 
the arrangement, key terms and conditions such as those for tomato quantity, variety 
and harvest time would still need to be negotiated individually and would increase 
transaction costs (see paragraphs 4.62 to 4.65). 

4.43 Cedenco acknowledged that it generally applied a common approach to price subject to 
an adjustment for transport as growers further from Cedenco’s plant are paid less than 
closer growers, to take account of freight costs, but there is some ‘cross subsidy’ in 
favour of more distant farms. This helps maintain  

• grower numbers – if farmers further away had to incur the full cost of transport, 
they would likely exit the industry, and 

• geographical diversity – northern growers can harvest earlier and geographical 
spread is a hedge against adverse regional conditions. 

4.44 Cedenco also submitted that it is likely to be more difficult for it to take account of 
individual grower requirements in a collective bargaining process as some growers are 
likely to be concerned about what they may consider to be advantageous treatment of 
another grower. For example, growers would not necessarily agree on cross 
subsidisation for transport costs and it will be difficult for growers to reach a common 
position on price as they will have divergent interests and incentives. 

4.45 Cedenco also reiterated its concern that the proposed collective bargaining will further 
strengthen growers’ bargaining position such that ‘growers will either withhold supply 
or threaten to withhold supply (with a view to seeking higher prices that would 
materially damage Cedenco’s competitive position)’.  
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ACCC’s view  

4.46 The ACCC considers that the proposed collective bargaining conduct is likely to result 
in some public benefit by improving growers’ input into contract terms. 

4.47 The ACCC accepts there are instances where Cedenco and individual growers have 
agreed to terms which differ from the standard form contract. The ACCC notes that 
collective negotiations should not prevent contracts which continue to be tailored to 
take account of individual circumstances. Nevertheless, enabling growers to negotiate 
collectively provides them with the opportunity to have greater input than is the case 
under individual negotiations.  

4.48 The ACCC has considered Cedenco’s views that it does not have as strong a bargaining 
position as compared with growers. The ACCC notes Cedenco’s significant capital 
investment in its processing plant, which can only be economically used to process 
tomatoes in the region – which in turn affects its level of bargaining power. 

4.49 However, the  ACCC considers that absent collective bargaining, the processor is likely 
to be in a stronger bargaining position than individual tomato growers, because: 

• From early 2012, Cedenco is likely to be the only buyer of processing tomatoes 
from growers. Billabong Produce does not purchase tomatoes from other 
independent growers and is unlikely to do so to a significant extent in the future 
given the capacity of its existing plant. The ACCC is not aware of any plans by 
Billabong to expand its production capacity. 

• Although Cedenco submits that it does not plan to expand its own farming 
operations, Cedenco’s subsidiary company supplies it with a large proportion of its 
tomato needs. Although its production varies from year to year, it is evident that 
Cedenco’s self-supply has expanded rapidly since 2006. According to its figures, 
Cedenco has transitioned from harvesting 9,582 tonnes of its own tomatoes in 2006 
to 133,543 tonnes in 2009 and 84,504 tonnes in 2010.  The threat of further 
expansion is likely to place a constraint on independent growers’ individual and 
collective bargaining power by reducing the extent to which Cedenco is dependent 
on independent growers for supply. 

4.50 Overall, the ACCC considers that the proposed collective bargaining conduct would be 
likely to strengthen the bargaining position of growers and therefore enhance growers’ 
ability to have greater input into contractual arrangements. 

4.51 Arguments based on changes in relative bargaining strengths as a result of a proposed 
collective agreement are not of themselves public benefits. The ACCC will consider the 
likely outcomes resulting from the change in relative bargaining strengths arising from 
the proposed collective bargaining agreement; and whether the outcomes are likely to 
be more efficient than in the counterfactual. In these circumstances, the outcomes 
would be a public benefit. 

4.52 The ACCC considers that if a party participates in a collective bargaining group, this 
can result in benefits to the public by improving that party’s capacity to provide input 
into contractual negotiations. This can provide a mechanism through which the 
negotiating parties can identify and achieve greater efficiencies in their businesses. For 
example, they may be able to make ‘better’ (better informed and more efficient) 
investment and production decisions, including on costs, price and quantity. 
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4.53 That is to say, the enhanced level of input into the negotiation process results from: 

• The relatively greater bargaining power of the collective (achieved through the 
aggregation of their influence in the negotiation) 

• Providing a mechanism through which productive contractual discussions between 
growers and Cedenco can take place 

• Improving the growers’ access to information and resources – although, in this 
case, the ACCC considers that APTG members do not appear to be at a significant 
information disadvantage, given they have access to, for example, APTRC research 
and knowledge. 

4.54 The ACCC notes the examples at paragraph 4.38 of issues that APTG has said it might 
pursue in collective negotiations and Cedenco’s responses. As the arrangement is 
voluntary, the ACCC has not assessed whether specific contractual terms would be 
better negotiated collectively or individually; rather it has assessed whether the 
proposed collective bargaining conduct is likely to provide a mechanism through which 
the negotiating parties can identify and achieve greater efficiencies in their businesses, 
compared with the likely alternative circumstances.  

4.55 As the arrangement is voluntary, either party can walk away from the negotiation if it 
considers it is not in its interests to participate.   

 

Transaction cost savings 

 
4.56 High transaction costs – in time and money – may result in markets failing to achieve 

efficient (optimal) outcomes. Transaction costs can range from the costs of professional 
advice to the time needed to gather information such as comparative pricing 
benchmarks, and enable informed decision making. They raise the cost to each 
participant of engaging in a transaction. By raising a buyer’s costs or reducing the net 
price received by sellers, transaction costs lead to less exchange (trade) than would 
otherwise occur without the transaction costs.  

4.57 High transaction costs can reduce the incentives to enter into an agreement or increase 
the incentive to offer standard-form contracts, resulting in inefficient outcomes.  

4.58 APTG proposes that a committee of two to three APTG members would negotiate 
grower contracts with the processor. The committee would seek to reach agreement 
with the processor on standard terms and conditions that should not require 
renegotiation each year, whereas price and technical specifications could be settled 
annually. 

4.59 APTG submitted that the proposed arrangement would ‘streamline the contract process 
by removing the need to contact individual growers and would allow negotiations on 
behalf of all growers (there is no restriction, however, on a grower negotiating 
independently with Cedenco)’. 

4.60 APTG also submitted that the proposed arrangements should ‘reduce the processor’s 
costs by reducing the time taken to negotiate contract conditions and execute contracts’. 
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Specifically, APTG considers that collective bargaining is likely to be more efficient 
than dealing with 12 to 20 growers individually on their properties across Northern 
Victoria.   

4.61 APTG submitted that the time taken to negotiate supply contracts with the processor 
was an input cost that it was striving to reduce. Experience showed that it took time for 
the processor to negotiate individually with growers and growers were prejudiced by 
the delay.  

4.62 In response to the ACCC’s draft determination, Cedenco submitted it did not support 
the assessment that the conduct would reduce transaction costs.   

4.63 Cedenco submitted that individual negotiation is necessary and it ‘must conduct 
individual negotiations with growers, and tailor individual contracts to suit the needs of 
[the] grower and Cedenco’s requirements as a processor’. In particular, Cedenco 
identifies the specific terms that differ from grower to grower to be volumes, fields, 
timing and varieties. 

4.64 Cedenco stated that it may be possible to settle price through collective bargaining. 
However, it considered this was ‘likely to be less efficient than the current practice’ and 
‘may lead to “lowest common denominator outcomes” - that is, growers will only be 
able to agree to positions that suit the least efficient growers’. 

4.65 Cedenco submitted that it requires individual arrangements with growers because the 
‘capabilities and characteristics of individual growers differ’ and it ‘must have 
arrangements with the growers that allow it to receive the correct types of tomatoes, at 
the correct time, to allow it to operate its plant efficiently and meet the requirements of 
customers’. Therefore, Cedenco submits that the proposed conduct will not result in 
fewer negotiations and lower total transaction costs. Rather, it will increase the number 
of negotiations with growers and their representatives, create additional complexity and 
increase transaction costs above those that would otherwise be incurred in the 
counterfactual.  

ACCC view 

4.66 The ACCC notes the disagreement between APTG and Cedenco on transaction costs 
and the relative efficiencies of different negotiation processes. 

4.67 The ACCC accepts that, absent authorisation, growers are likely to continue to 
negotiate with processors individually, although Cedenco would present them with 
largely standard-form contracts, with limited scope to negotiate variations.  

4.68 Individual growers and Cedenco would be responsible for the costs associated with 
each negotiation, including obtaining legal/ other professional advice and other 
administration fees.  

4.69 Even where such monetary costs are not high, there can be significant opportunity costs 
in time spent by individuals preparing for and dealing with individual negotiations – 
costs which a processor can more easily spread across its larger management structure. 

4.70 The ACCC accepts that some of the discussions between growers and Cedenco that 
presently occur on an individual basis regarding their planting intentions at the start of 
the season and other conditions may continue, even with authorisation. However 



DETERMINATION                                                                         A91270 28 

collective negotiation may provide an opportunity to achieve some transaction costs 
savings from a core level of terms being negotiated collectively, rather than 
individually.  

4.71 Collectively negotiating contracts, if only for a core level of terms, may result in fewer 
negotiations with consequently lower total negotiation costs for both parties. These 
lower costs could be shared amongst the bargaining group, generating savings for 
individual members of the group compared with the costs that would be incurred if 
individuals acted alone. 

4.72 The ACCC considers that the voluntary nature of the arrangements means that the 
authorisation need not attempt to limit the range of issues that may be collectively 
negotiated. 

4.73 The ACCC also notes that the voluntary nature of the arrangements and the absence of 
an application for authorisation of collective boycott conduct means that Cedenco is 
able to continue with its existing contracting procedure if it sees no benefit in collective 
bargaining.  Nevertheless, the collective bargaining arrangements would be available as 
an alternative contracting arrangement. 

4.74 The ACCC considers that there may be some transaction cost savings from the 
opportunity to collectively negotiate a core level of terms and conditions in contracts 
between growers and Cedenco even if individual negotiations were to continue as this 
would reduce the scope and transaction costs of the individual negotiations that 
presently occur.  

 

Information asymmetry 

4.75 It is generally assumed that in competitive, efficient markets, buyers and sellers must 
be well informed about market conditions. Where there is information asymmetry, the 
party that is less informed may accept or contemplate different terms than it would if 
more information was available to it. Market outcomes may not, therefore, promote 
efficiency and welfare.  Information asymmetry can often be addressed by improving 
the transparency of market information. 

4.76 APTG submitted that one of the benefits of the proposed arrangements is that growers 
will ‘have greater access to industry information and to set benchmarks by sharing 
information’. 

4.77 APTG considered that information sharing is critical if the Australian tomato 
processing industry is to maintain its competitiveness against overseas competition. 

4.78 Cedenco agrees that initiatives that promote the sharing of knowledge are beneficial but 
considers them to be separate to the proposed arrangements. Further Cedenco notes that 
many of the information and benchmarking initiatives are funded from an industry levy 
(75 per cent funded by Cedenco and 25 per cent by growers) and would exist in the 
counterfactual. It also noted that it assists growers with information on the latest 
techniques through its model farms program. 
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ACCC view 

4.79 The ACCC accepts that the APTRC facilitates the availability of information to 
growers and thus many of the benefits from improving the transparency of information 
will exist in the counterfactual. 

4.80 However, the ACCC considers that having a dedicated representative or dedicated 
representatives act on behalf of the bargaining group is likely to increase the prospect 
that the group has access to relevant commercial information by enabling growers to 
share their individual business experience and market information.  This would help to 
further improve the transparency and availability of information about market 
conditions. 

 

ACCC conclusion on public benefits 

 
4.81 Cedenco has a strong bargaining position relative to the growers as it is the only buyer 

of processed tomatoes and it self supplies a significant volume of the tomatoes it 
processes. 

4.82 The ACCC’s considers that the proposed conduct is likely to produce public benefits by 
improving the growers’ bargaining position compared with the current situation where 
they negotiate with the processor individually. This will facilitate greater grower input 
into the terms and conditions of contracts with processors, which in turn will help 
parties identify greater efficiencies.  

4.83 The ACCC also notes that the growers and Cedenco are mutually dependent on each 
other and the presence of imported processed tomatoes provides a constraint on grower 
demands in negotiations. 

4.84 The ACCC accepts that some of the discussions between growers and Cedenco that 
presently occur on an individual basis regarding their planting intentions at the start of 
the season and other issues may continue, even with authorisation. However collective 
negotiation may provide an opportunity to achieve some transaction costs savings from 
a core level of terms being negotiated collectively.  

4.85 Nonetheless, the ACCC has not placed a significant weight on the transaction cost 
benefits of the conduct. Rather, the ACCC considers there are significant public 
benefits from the improved bargaining position of growers and this effect on contract 
negotiations. 

 

Public detriment 
 
4.86 Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.29 

                                                 
29  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.87 The ACCC’s conclusions on public detriment in this matter are largely unchanged from 

those noted in its draft determination. 

4.88 Collective bargaining refers to an arrangement under which two or more competitors in 
an industry come together to negotiate terms and conditions, which can include price, 
with a supplier or customer. Detriment may arise where collective bargaining 
arrangements result in an increased price to consumers or less choice or lower quality 
of products for consumers. 

4.89 Generally, the ACCC considers that collective bargaining arrangements have the 
potential to result in public detriment arising from reduced economic efficiencies 
through coordinated rather than competitive actions by individuals in a group. 

Reduced economic efficiencies 

 
4.90 Generally speaking, competition between individual businesses generates price signals 

which direct resources to their most efficient use. This is often referred to as allocative 
efficiency. Agreements between competitors to negotiate terms and conditions 
collectively can interfere with these price signals and accordingly lead to allocative 
inefficiencies and public detriment. However, the extent of the detriment and the 
impact on competition of the collective agreement will depend upon the specific 
circumstances involved. 

4.91 The ACCC considers that the proposed collective bargaining arrangement is not likely 
to enable growers to negotiate inefficient contractual arrangements, including prices. 
This is because growers are mutually dependent on one another and have an interest in 
maintaining each other’s financial viability. 

4.92 In addition, APTG and Cedenco submitted that processed tomatoes face strong import 
competition. This competition would constrain growers’ demands for inefficiently 
higher prices for processing-tomatoes. This constraint was highlighted by Simplot, 
which noted that it was often cheaper to purchase and deliver tomato product to its 
Victorian plants from the USA or China than it is to buy from Cedenco, whose 
processing plant is next to Simplot’s Echuca plant. 

4.93 Furthermore, the ACCC has identified that the capacity for collective bargaining 
arrangements to result in inefficiencies and public detriment is likely to be limited 
where the following features are present: 

• the current level of negotiations between individual members of the group and the 
proposed counterparties is low 

• participation in the collective bargaining arrangement is voluntary  

• there is no secondary boycott activity and 

• there are restrictions on the coverage, composition and representation of the 
bargaining group. 

4.94 Each of these points is addressed in more detail below.  
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Current level of negotiation/ competition between growers 

 
4.95 The ACCC considers that the anti-competitive effect of collective bargaining is likely 

to be limited where the level of individual negotiations between members of the 
bargaining group and the counterparty is low. 

4.96 Although Cedenco has identified instances where grower contracts have been varied, 
the ACCC considers that, absent any form of collective negotiation, processing-tomato 
growers would predominately be offered largely standard-form contracts from the 
processor (subject to adjustments) under which the capacity for individual members to 
vary the terms and conditions of the agreement, beyond volume, variety and 
scheduling, would be limited. 

4.97 Therefore, the ACCC considers that the level of competition amongst the tomato 
growers with or without the collective negotiations would be low. 

 

Voluntary participation in the collective bargaining arrangement  

 
4.98 Collective bargaining is voluntary where members of the collective bargaining group 

and the counterparty are free to choose not to participate in the collective negotiations 
if they prefer to negotiate individually. This provides an element of ongoing 
competition and as such lessens the potential anti-competitive impact of the 
arrangements. Where participation is voluntary, those growers who consider they can 
negotiate a more commercially attractive arrangement individually are able to do so. 
Consequently incentives for businesses to compete on price, to innovate or to improve 
the quality of goods or services are not reduced to the extent that they might otherwise 
be. 

4.99 APTG submitted that the public detriment generated by the collective bargaining 
arrangement is likely to be minimal as the arrangement is voluntary for all parties. 

4.100 Cedenco submitted that the collective bargaining process would, strictly speaking, be 
voluntary; but Cedenco would have to participate in good faith or risk damaging 
relations with growers across the industry. Cedenco submitted that the proposed 
arrangement will lead to a less efficient process than currently exists because it will 
take longer to agree common terms through negotiation and it will still be necessary to 
conduct individual negotiations from grower to grower. 

4.101 The ACCC notes that participation in the collective bargaining arrangements is 
voluntary for both APTG members and Cedenco. Further, the authorisation of 
collective bargaining by the ACCC does not compel parties to participate and 
authorisation is not sought for collective boycott activity. Authorisation provides 
parties which propose to engage in conduct which may breach the Act with legal 
protection for such conduct.  

4.102 The ACCC considers that the voluntary nature of collective bargaining arrangements 
for both sides of the negotiation is an important feature which limits the potential for 
public detriment through coordinated behaviour. The ACCC notes that collectively 
negotiated contracts will be entered into where both growers and Cedenco consider it is 
in their best commercial interest to do so. 
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Boycott activity 

 
4.103 Collective boycotts can remove the discretion of the target to participate in collective 

bargaining and to accept the terms and conditions (including price) offered by the 
collective bargaining group. This is because a party, faced with the threat of withdrawal 
of supply/acquisition, will be under significant pressure to accept the terms and 
conditions offered by the collective bargaining group. 

4.104 APTG submitted that the public detriment generated by the collective bargaining 
arrangement is likely to be minimal as the arrangement does not extend to collective 
boycott activity. 

4.105 Although Cedenco recognised that the conduct does not include boycott activity, it 
submitted that ‘the dynamics of a collective process will enhance the ability of growers 
to coordinate their conduct… this increased capacity to coordinate creates a real risk 
that a greater proportion of growers might collectively decide to “hold out” on Cedenco 
and force it to acquire tomatoes at inflated prices, or force price to a level where it is 
not viable for Cedenco to purchase’. 

4.106 The ACCC notes that collective bargaining may enable growers to negotiate higher 
prices for processing tomatoes than would otherwise be the case.  However, as Cedenco 
and growers are mutually dependent on each other, it is not in the interests of growers 
to force Cedenco to pay prices that threaten its financial viability.  Furthermore, as 
Cedenco currently grows some of its own tomatoes and has the ability to increase 
production, it has countervailing power that would act as a constraint on growers’ 
ability to negotiate excessive price rises. 

4.107 The ACCC notes that, ultimately, APTG has not applied for authorisation to engage in 
collective boycott activity. Accordingly, any such conduct, should it occur, would not 
be protected from legal action under the Act. 

 

Size/composition of bargaining groups 

 
4.108 The ACCC considers that where the size and composition of the bargaining group is 

restricted, any anti-competitive effect is likely to be reduced, having regard to the 
smaller area of trade directly affected and the competition provided by those suppliers 
outside the group. 

4.109 APTG has nominated 22 growers and any future members of APTG as parties to the 
arrangement. 

4.110 APTG submitted that any detriment caused by the arrangement is likely to be limited 
by virtue of the small number of growers they represent. 

4.111 APTG also submitted that there is only one effective target, Cedenco, to purchase 
tomatoes from growers and no new processor is likely to enter the market because of 
competition from low-cost overseas suppliers.  

4.112 Cedenco submitted that the size of the bargaining group is likely to be less than 22 
growers, noting that only 12 active growers have consistently supplied tomatoes to 
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Cedenco in recent years.30 It also submits that the number of tomato growers has 
decreased from around 200 in the 1990s. 

4.113 The ACCC notes that in this case the coverage of the bargaining group has the potential 
to result in public detriment. Indeed, although APTG consists of a small number of 
members, the ACCC considers that the ability of these growers to coordinate 
effectively is enhanced as they represent the majority of suppliers of tomatoes for 
domestic processing (excluding SS farms). 

4.114 The ACCC considers, however, that the detriment arising from the size and 
composition of the collective bargaining group is likely to be small.  This is because: 

• as discussed above, Cedenco has bargaining and countervailing power when 
negotiating with growers, whether individually or collectively. This power is likely 
to be exacerbated by the closure of the Heinz plant. In addition, the ACCC 
considers that Billabong Produce is not a strong competitor to Cedenco, given the 
smaller capacity of its existing plant (25,0000 tonnes relative to Cedenco’s average 
output of 200,000 tonnes) and also that Billabong Produce does not actively 
compete with Cedenco for the supply of tomatoes as it does not source tomatoes 
from other growers. Consideration of growers with processing interests such as 
Rorato Nominees is further discussed in paragraphs 4.122 to 4.136. 

• Growers’ ability to collectively negotiate inefficient contractual terms and 
conditions and/or coordinate their conduct beyond that for which authorisation is 
sought is constrained by import competition. 

4.115 The ACCC notes that public detriment may also arise from information sharing that is 
an inherent aspect of collective bargaining. In order to negotiate terms and conditions 
collectively with a supplier or customer, the members of the collective bargaining 
group must discuss their desired outcomes from negotiations and how these can best be 
achieved. It is difficult to imagine a collective bargaining arrangement that does not 
involve some form of information sharing between the members of the collective 
bargaining group. 

4.116 The exchange of certain information among competitors, particularly in relation to 
prices, fees and costs, may facilitate coordination beyond that for which authorisation is 
sought or otherwise reduce competition more generally. This may result in increased 
prices or reduced quality and availability of goods or services. Outcomes of this nature 
are associated with significant public detriment. 

4.117 As noted above, Cedenco submitted that, if the proposed conduct is authorised, there is 
a greater risk that growers might collectively decide to ‘hold out’ on Cedenco and force 
prices up. 

4.118 The ACCC considers that the risk of detriment from information sharing in this case is 
likely to be low. Indeed, Cedenco has advised that the price offered to growers is based 
on the California benchmark price, subject to adjustments based on acquiring a 
sufficient volume to meet processing requirements, as well as other factors.  

                                                 
30  In their submission, Cedenco list the entities that are parties to the application who will not be supplying 
tomatoes to Cedenco in the upcoming season. 
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4.119 Collective negotiation may result in growers negotiating a further premium on this 
benchmark price.  However, given the mutual dependence of growers and Cedenco, the 
absence of collective boycott activity and the constraints on the exercise of collective 
bargaining power that have been identified, the ACCC considers it unlikely that any 
such price rises would be so great as to threaten Cedenco’s financial viability.   

4.120 The ACCC considers that the high level of import competition for processed tomatoes 
will place a constraint on the price paid to growers, by constraining the extent to which 
Cedenco is able to pass higher prices through to downstream markets. The ACCC also 
notes the credible threat of further future self-supply by Cedenco. 

4.121 The particular situation and possible incentives facing growers with processing 
interests are discussed below. 

 

Growers with processing interests 

 
4.122 Concerns about detrimental effects on competition could arise where a party is both 

bargaining to supply Cedenco while at the same time having a commercial interest in a 
competitor or potential competitor to Cedenco in downstream markets. The ACCC 
would be particularly concerned if the collective bargaining process facilitated the 
ability of Cedenco’s downstream competitors to hinder or deter Cedenco from 
competing in downstream markets by anti-competitively raising the cost of Cedenco’s 
tomato inputs. 

4.123 A particular characteristic of the proposed bargaining group is that one of the APTG 
growers listed in the application, Rorato Nominees, is also a processor, trading as 
Billabong Produce. 

4.124 Cedenco submitted that Rorato Nominees is a rival processor. Cedenco states that it is 
particularly concerned that Rorato Nominees will seek to influence the collective 
bargaining process to damage Cedenco’s competitive position. That is, Rorato 
Nominees will have an incentive to seek to impose higher prices on Cedenco or to 
reduce Cedenco’s security of supply to foreclose Cedenco’s ability to compete in 
downstream markets against Rorato Nominees and the collective bargaining 
arrangements will provide it with the ability to do so.   

4.125 In response to the ACCC’s request for information, Rorato Nominees submitted it 
competes in a different market to Cedenco as it supplies different customers to 
Cedenco, such as supermarkets, delis and foodservice providers, with a product that is 
in final form – for example, 700 millilitre pasta-sauce jars and three-kilogram cans of 
tomatoes. In contrast, Cedenco supplies tomatoes and bulk paste to food manufacturers 
who use it as an input to products supplied to retailers. Rorato Nominees submits that it 
does not, as a general rule, wish or need to buy tomatoes from other growers to process 
in its plant.  

4.126 APTG submitted that Rorato Nominees has developed an integrated business of 
processing its own tomatoes. It is a small business compared with Cedenco, it does not 
purchase processing tomatoes from any grower, has no desire to purchase tomatoes and 
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has not attempted to influence the price Cedenco pays to growers.31 APTG says Rorato 
is not in competition with Cedenco, as it sells a completed product to delicatessens and 
some supermarkets, whereas Cedenco sells to secondary processors. 

4.127 The ACCC notes that it is possible that other growers could vertically integrate into 
processing. APTG submits it is unlikely that another processor will enter the 
marketplace because of competition from low-cost, overseas suppliers and Cedenco has 
submitted that Australian tomato processors face a very competitive and precarious 
operating environment, as reflected in the decline in processor numbers. 

4.128 The Goulburn Valley Food Action Committee’s proposal to establish a new tomato-
processing co-operative in the region is noted in Chapter 2. Under a co-operative model 
or otherwise, growers, including APTG-member growers, could take a financial interest 
in this project. This could raise concerns about the potential for future collective 
bargaining arrangements to foreclose Cedenco. 

4.129 The ACCC notes that Rorato Nominees does not, as a general rule, buy tomatoes from 
other growers, such as the APTG’s members. It notes also that the Goulburn Valley 
Food Action Committee proposal is still at an early stage and that, based on the 
experience of the wider processing sector in recent years, it faces challenges. 

4.130 The ACCC would have concerns about detrimental effects on competition if a member 
of the APTG collective bargaining group sought to buy tomatoes from other members 
of the group for its own processing plant or to be processed by an entity in which it had 
an interest. For example, it might be privy to information about negotiations with 
Cedenco, including on price, that could advantage it or a processor in which it has an 
interest in seeking to buy tomatoes. Such an outcome would be a public detriment. 

4.131 The ACCC considers that a vertically integrated member of the APTG bargaining 
group could have an incentive to hinder Cedenco in downstream markets, by anti-
competitively seeking to raise the cost of Cedenco’s tomato inputs. The ACCC would 
be particularly concerned if the collective bargaining arrangements created or enhanced 
the ability of vertically integrated members to hinder Cedenco in this way. Such an 
outcome would also be a public detriment. 

4.132 The ACCC considers that the likely detriments resulting from the APTG’s proposed 
conduct would be lessened if no grower with an interest in processing was part of the 
collective bargaining group.  

4.133 In effect, such a constraint on the bargaining group would apply to Rorato Nominees 
and any APTG-member grower that has or obtains a financial interest in, for example, 
the co-operative proposed by the GVFAC. The ACCC has reached the conclusion that 
such a restriction is appropriate not because of any information it has about the past or 
present behaviour, intentions or incentives of Rorato Nominees or any other growers; 
but because of the detriment that could potentially result.  

4.134 The ACCC would not be concerned if Rorato Nominees remained a member of the 
APTG membership group and participated in its activities other than those relating to 
collective bargaining with processors. 

                                                 
31 APTG also submitted that Rorato Nominees has not attempted to buy tomatoes from other growers. However, the 
ACCC understands that Rorato Nominees has in the last decade bought small amounts of tomatoes and/or paste 
from two non-APTG members. 
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4.135 In its submission in response to the draft determination, Cedenco supported the 
ACCC’s assessment regarding growers with an interest in a processor and supported 
the proposed restriction on the membership of the collective bargaining group to 
exclude growers that either operate or have a legal or equitable interest in a tomato 
processor.  

4.136 The issue of vertically integrated growers and submissions in response to the draft 
determination on this point are further addressed in paragraphs 4.143 to 4.152. 

 

ACCC conclusion on public detriments  

 
4.137 The ACCC’s overall conclusion on public detriments is unchanged from the draft 

determination. The ACCC considers that the capacity for the proposed conduct to result 
in public detriment is likely to be limited, as: 

• the current level of bargaining power individual growers have in negotiations with 
Cedenco is generally low. Notwithstanding Cedenco’s views on grower input into 
contracts, the ACCC considers that on key terms such as price and quantity, the 
level of negotiations with growers is limited. 

• participation in the collective bargaining arrangement is voluntary  

• APTG has not applied for authorisation to engage in collective boycott activity – 
accordingly, any such conduct, should it occur, would not be protected from legal 
action under the Act and 

• The bargaining group’s broad membership coverage could theoretically allow 
public detriment in certain circumstances, but Cedenco’s bargaining and 
countervailing power and the strength of import competition are likely to act as 
constraints on the bargaining group’s ability to act anti-competitively. This is 
because Cedenco grows a significant amount of the tomatoes it processes and 
Cedenco is likely to be the only buyer of processing tomatoes from growers. 

 

Balance of public benefit and detriment  

 
4.138 In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed conduct is likely to result in a public benefit and that 
public benefit will outweigh any likely public detriment. 

4.139 In the context of applying the net public benefit test in section 90(8)32 of the Act, the 
Tribunal commented that: 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.33 

 
                                                 
32  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
33  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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4.140 For the reasons outlined in this chapter and subject to the resulting limitations on the 
scope of authorised conduct that are noted below, the ACCC considers the collective 
bargaining arrangements are likely to result in some public benefits: by providing 
growers with greater opportunity to have effective input into the terms and conditions 
of their contracts, including through improved access to information. This improved 
input provides a mechanism through which they may be able to negotiate more efficient 
outcomes compared with a situation where they negotiate individually and/or sign 
standard-form contracts. 

4.141 The ACCC considers that the collective bargaining arrangements are also likely to 
provide some opportunities for transaction cost savings.  

4.142 For the reasons outlined in paragraph 4.137, the ACCC considers that there is likely to 
be minimal public detriment as a result of the collective bargaining arrangements. 

4.143 However, the ACCC notes that detriments may arise if a grower with an interest in 
processing was part of the collective bargaining group. 

4.144 Therefore to ensure that the likely public benefit generated by the application 
outweighs the likely detriment over the length of the authorisation, the ACCC proposed 
in its draft determination to limit the scope of conduct authorised in the following 
manner: 

• The ACCC would not grant authorisation to any tomato grower who  

o also operates a tomato processing business or 

o has a legal or equitable interest in a tomato processing business.  

4.145 APTG responded that its members accepted this limitation.  

4.146 Cedenco supported the proposed restriction on the membership of the collective 
bargaining group. However, it also submitted that the ACCC should establish measures 
to ensure compliance with this limitation. It proposed the following: 

• All growers participating in a collective bargaining process would have to declare 
to the ACCC that they have no interest in a tomato processor (either as an owner or 
operator) and provide this undertaking before March each year  

• If a grower takes an interest in a processing operation after making such a 
declaration, the grower would be required to notify the ACCC as soon as this 
occurs and be excluded from the negotiation process 

• All new growers seeking to participate in the collective bargaining group would 
need to declare that they have no interest in tomato processing operations 

• Given that growers with an interest in processing operations could continue to 
participate in other APTG activities, ring-fencing would need to be put in place to 
ensure that these growers were not involved in (or aware of the details of) the 
collective bargaining process. For example: 
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o Collective-bargaining participants would need to undertake measures to 
ensure that related correspondence and communications were not shared 
with excluded growers and 

o Participants would need to undertake not to discuss or disclose any 
information relating to the process with/ to excluded growers. 

4.147 APTG was concerned that these proposed measures would create additional complexity 
when the purpose of obtaining authorisation for the proposed conduct was to streamline 
dealings.  

4.148 APTG submitted that the ACCC could reserve the right to impose conditions around 
the proposed limitation in the future in the event of concerns. 

4.149 Cedenco also submitted that, if the Goulburn Valley Food Action Committee’s 
proposed tomato-processing co-operative proceeded and a number of growers 
participated, then this would ‘be a material change to the circumstances in which the 
current application for authorisation is being assessed.   

4.150 The ACCC notes that, if growers were to participate in a grower owned co-operative 
the restriction on the membership of the collective bargaining group would apply if the 
grower either operated a tomato-processing business or had an interest in a tomato-
processing business.  

4.151 The ACCC does not propose to implement the measures proposed by Cedenco as 
conditions of authorisation.  Should growers not comply with the restriction on the 
bargaining group, they would not benefit from the statutory protection of the 
authorisation and would risk enforcement action from either the ACCC or private 
action under Part IV of the CCA.  

4.152 The ACCC considers the public benefit that is likely to result from the conduct, subject 
to the limitation, is likely to outweigh the public detriment. The ACCC is therefore 
satisfied that the tests in sections 90 (5A), 90 (5B), (6) and (7) are met. 

 

Length of authorisation 

 
4.153 The Act allows the ACCC to grant authorisation for a limited period of time.34  The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

4.154 In this instance, the applicant seeks authorisation for five years. APTG submits that  

This period is, approximately, one-half of the period which coincides with cycles of structural 
change. At the end of each period of 10 years, fundamental changes in the industry can be 
expected to have occurred. A period of five years will allow time for the efficacy of the 
authorisation to be assessed on the basis of increased efficiency and the expected public benefits. 

 
4.155 In its draft determination, the ACCC proposed to grant authorisation to the proposed 

conduct for five years, stating that it accepted APTG’s submission that five years will 
                                                 
34  Section 91(1). 
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allow time for the efficacy of the authorisation to be assessed, having regard to the 
criteria of efficiency and other public benefits. 

4.156 Following the draft determination, Cedenco submitted that, if the ACCC decided to 
grant authorisation, it should be for no longer than two years as this would provide 
sufficient time for the parties to identify whether authorisation would lead to 
efficiencies in the contract negotiation process and a reduction in transaction costs.  

4.157 APTG responded that two years was too short to evaluate properly the authorisation’s 
effectiveness and may lead to uncertainty and additional costs whereas five years was 
the optimum period.  

4.158 APTG submitted that if the collective bargaining proposed under the authorisation is 
ineffective, growers could enter into separate contracts with Cedenco.  

4.159 Having regard to submissions received before and after its draft determination, the 
ACCC considers that a period of five years will allow time for the efficacy of the 
authorisation to be assessed. As such, the ACCC grants authorisation to the proposed 
conduct for five years. The ACCC is able to review the authorisation during this period 
and particularly if it receives information which suggests that the public benefits do not 
outweigh the public detriments. 

 



DETERMINATION                                                                         A91270 40 

 

5. Determination 

The application 

 
5.1 On 26 August 2011 Australian Processing Tomato Growers, a branch of the Victorian 

Farmers Federation’s Horticulture Group, lodged application for authorisation A91270 
with the Australian Competition and Consumer Commission (the ACCC). 

5.2 Application A91270 was made using Form B, Schedule 1, of the Competition and 
Consumer Regulations 2010.  The application was made under subsections 88 (1A) and 
(1) of the Act for APTG to bargain collectively with tomato processors on behalf of 
current and future APTG members regarding the terms and conditions of proposed 
contracts for the supply of field grown tomatoes for processing (on matters including 
price and quantity). 

5.3 APTG applied for authorisation for five years. 

 

The net public benefit test 

 
5.4 For the reasons outlined in Chapter 4 of this determination, the ACCC considers that in 

all the circumstances the conduct for which authorisation is sought, subject to the 
limitation noted below, is likely to result in a public benefit that would outweigh the 
detriment to the public constituted by any lessening of competition arising from the 
conduct. 

5.5 The ACCC therefore grants authorisation to application A91270, for APTG to bargain 
collectively, for five years. 

 

Limits on the scope of authorisation  

 

5.6 The ACCC limits the scope of authorisation in the following manner: 

• Authorisation is not granted to any tomato grower who  

o also operates a tomato processing business or 

o has a legal or equitable interest in a tomato processing business.  

 
5.7 This determination is made on 24 February 2012. 

 
5.8 Section 90(4) requires that the Commission state in writing its reasons for a 

determination. The attachments form part of the written reasons for this determination.  
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Date authorisation comes into effect 

 
5.9 This determination is made on 24 February 2012.  If no application for review of the 

determination is made to the Australian Competition Tribunal (the Tribunal), it will 
come into force on 17 March 2012.   
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Attachment A — the authorisation process  

 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Competition and Consumer 
Act 2010 (the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of assessment of A91270 

 
The following table provides a chronology of significant dates in the consideration of the 
application by APTG.   
 

DATE ACTION 
26 August 2011 Application for authorisation lodged with the ACCC. 
23 September 2011 Initial closing date for submissions from interested parties 
3 October 2011 Submission received from Cedenco Australia 
14 October 2011 Submission received from APTG in response to interested party 

submissions. 
7 November 2011 Meeting between Cedenco and ACCC staff 
13 December 2011 Draft determination issued. 
18 January 2012 Submissions received on the draft determination. 
25 January 2012 APTG responds to submissions. 
24 February 2012 ACCC issues final determination. 
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Attachment C — the tests for authorisation and other 
relevant provisions of the Act 

 
Competition and Consumer Act 2010 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 
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(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 

Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
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those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.35 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 

[the] fact that the only public detriment to be taken into account is lessening of competition does not mean 
that other detriments are not to be weighed in the balance when a judgment is being made.  Something 
relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental 
effect as it has must be considered in order to determine the extent of its beneficial effect.36 

 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 

Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.37 
 

Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future38 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.39 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation40.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 

                                                 
35  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
36  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

37  Section 91(3). 
38  Section 88(10). 
39  Section 88(6). 
40   Section 90(10A) 
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Minor variation  
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.41 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.42 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.43  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.44 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.45 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.46 

 
 
 

                                                 
41   Subsection 91A(1) 
42   Subsection 87ZD(1). 
43   Subsection 91B(1) 
44   Subsection 91B(3) 
45   Subsection 91C(1) 
46   Subsection 91C(3) 


