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This Licence Agreement is made on       2008 

Between Port of Townsville Limited ABN 44 411 774 236 of Benwell Road, 
Townsville in the State of Queensland, (POTL) 

and [insert] ABN [insert], of [insert address], (Licensee) 

Recitals 

A. POTL controls the Port. 

B. Pursuant to section 289C of the Transport Infrastructure Act 1994 (Qld), a person wishing to 
provide Towage Services may only do so under the authority of a licence issued by POTL. 

C. The Licensee has requested a licence from POTL to provide Towage Services in the Port. 

D. POTL has agreed to grant an exclusive licence to the Licensee to provide Towage Services 
subject to the terms and conditions of this Agreement. 

1. Definitions and Interpretation 

1.1 Definitions 

In this Agreement: 

Act means the Transport Infrastructure Act 1994 (Qld) and all regulations made pursuant to 
that Act from time to time. 

Agreement means this agreement including any schedules and annexures. 

Associates means: 

(a) in the case of the "Licensee's Associates", all employees, invitees, contractors and 
agents of the Licensee who have entered the Port for purposes associated with the 
Towage Services or any of the Licensee's Equipment; and 

(b) in the case of "POTL's Associates", all of POTL's employees. 

Best Industry Practice means, in relation to the Towage Services, the practices, methods and 
acts which are equal to or better than those practices, methods and acts which reasonably 
would be expected, engaged in or observed by competent, experienced and reputable 
contractors who perform such work under conditions comparable to those applicable to the 
Licensee under this Agreement. 

Business Day means a day other than a Saturday, Sunday or gazetted public holiday in 
Queensland. 

Commencement Date means [insert]. 

Consumer Price Index means the Consumer Price Index (all groups) for Townsville or if that 
is not published then Brisbane as published by the Australian Government Statistician under 
Catalogue Number 6401.0 for the relevant quarter.  If the CPI is ever discontinued or 
modified, the Australian Bureau of Statistics, or, if it is unwilling or unable to do so, then the 
person willing to act, nominated by the President of the Queensland Law Society, shall be 
requested by the parties to provide figures or indices which indicate the best measure of the 
change of the relevant cost of living presently measured by the Consumer Price Index (all 
groups) for Brisbane over the review period. 
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Designated Operating Area means those parts of the Port that POTL from time to time allows 
the Licensee to use in connection with the provision of the Towage Services. 

Emergency means an event, threat or contingency that POTL considers imminent and will or 
may adversely affect or endanger any one or more of: 

(a) the health or safety of any person; 

(b) private or public property of any kind; or 

(c) the Environment, 

in or around the Port. 

Emergency Management Plan means any port emergency management plan prepared by 
POTL for the Port as amended from time to time and provided to the Licensee by POTL. 

Environment includes the physical factors of the surroundings of human beings including the 
land, waters, atmosphere, climate, sound, odours, tastes, the biological factors of animals and 
plants and the social factor of aesthetics. 

Environmental Incident means any event that gives rise to an environmental hazard or 
situation that is potentially hazardous to the Environment in the Port or any surrounding areas. 

Facilities means any item of plant, equipment or infrastructure located within the Port that 
POTL determines from time to time to make available for common user or general third party 
use. 

Fire and Emergency Services has the meaning given in clause 8.8(a). 

Force Majeure Event means any situation that has arisen due to something beyond the 
reasonable control of a party or its Associates and which unreasonably interferes with or 
prevents the performance by a party of any one or more of its obligations under this 
Agreement.  However, the expression shall not include: 

(a) the inability of a party, for whatever reason, to pay money it is obliged to pay; or 

(b) the inability of either party to perform one or more of its obligations due to any 
negligent act or omission on the part of the other party or any of its Associates. 

Gross Default means any wilful or deliberate act or omission on the part of POTL that is so 
malicious, calculated, reckless, fraudulent, deceitful or criminal in nature that it amounts to a 
knowing, fundamental and complete disregard for the commercial interests of the Licensee. 

Harbour Master means the Harbour Master appointed for the purposes of the Act and the 
Transport Operations (Marine Safety) Act 1994 (Qld) and any deputy harbour master or other 
person carrying out any of the Harbour Master’s functions from time to time. 

Licence means the licence granted to the Licensee under this Agreement. 

Licence Fee means the fee specified in Schedule 1 of this Agreement. 

Licensee’s Equipment means all items of plant, machinery, equipment and other materials 
necessary for the Licensee to provide the Towage Services under this Agreement. 

Marine Accident means an event where material damage of any kind is caused to any Vessel 
or any person or property during the course of providing the Towage Services. 
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Marine Incident means an event occurring during the course of providing the Towage 
Services that gives rise to a hazardous or potentially hazardous situation that would not 
normally occur during the course of Towage Services. 

Port means the Port of Townsville within the meaning of the Transport Infrastructure (Ports) 
Regulation 2005 (Qld). 

Port Customer means any Vessel owner, charterer, Vessel master, shipping agent or anyone 
else who engages or wishes to engage (as the context requires) the Licensee to provide Towage 
Services in the Port at any time. 

Port Equipment means any cranes, loaders, unloaders or other equipment, machinery or 
infrastructure that is owned by POTL, controlled by POTL or in the possession of POTL. 

Port Identification Cards means any identification cards required by POTL for security 
purposes and any identity cards required under the Maritime Transport and Offshore Facilities 
Security Act 2003 (Cth). 

Port Standards and Procedures means all obligations, port notices, standards, rules, powers, 
practices and procedures relating to operations, environmental protection, traffic, security, 
emergencies, health, safety, welfare or other matters concerning the Port, or services that are 
put in place by POTL and communicated to the Licensee or any of Licensee's Associates 
including any details published on POTL's website at www.townsville-port.com.au (details of 
which shall be deemed to have been communicated as soon as they are published on the 
website). 

Qualified Personnel means personnel who are fit for work and suitably qualified and 
experienced to undertake and carry out the work they are allocated. 

Service Guarantee has the meaning given in clause 12.1. 

Schedule means a schedule to this Agreement. 

Sundry Services shall have the meaning given in clause 8.8. 

Term means the term specified in clause 3. 

Towage Delivery Deadline means: 

(a) the specific time booked by a Port Customer in circumstances where the Port 
Customer requires a specific time for the commencement of Towage Services and 
has given the Licensee more than 4 hours notice of its requirements. 

(b) in the absence of a Port Customer requirement for a specific time for the 
commencement of Towage Services:- 4 hours after the Port Customer has advised 
the Licensee of its requirements. 

Towage Facilities means all Tugs and all Facilities used by the Licensee in its provision of 
Towage Services. 

Towage Services means all services relating to the Towing of Vessels (excluding barges and 
small craft) by a Tug or Tugs in the Port excluding towing services in the nature of Sundry 
Services. 

Towing means any operation in connection with the holding, pushing, moving, escorting or 
guiding of a Vessel and the expressions "to tow", "being towed" and "towage" shall have a 
corresponding meaning. 
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Tugs means the tugboats specified in the Schedule 2 together with all equipment used in 
connection with Towage Services. 

Vessel shall have the meaning given to "Ship" in the Transport Operations (Marine Safety) Act 
1994 (Qld) and shall include any other vessel, craft or object of whatever nature that the 
Licensee agrees to tow for a Port Customer. 

Year means each respective period of 12 months commencing on the Commencement Date or 
any anniversary of the Commencement Date during the Term. 

1.2 Interpretation 

In this Agreement: 

(a) headings shall not affect the interpretation of this Agreement unless expressed to the 
contrary; 

(b) reference to any party shall mean and include a reference to that party, its 
successors, assigns, personal representatives and transferees as the case may be; 

(c) a person includes a company, firm, unincorporated association or government body; 

(d) words importing the singular shall include the plural and vice versa and any word or 
expression defined in the singular has the corresponding meaning if used in the 
plural and vice versa; 

(e) reference to a clause or annexure is a reference to a clause in or an annexure to this 
Agreement; 

(f) a reference to any act or statute or regulation shall include a reference to any 
amendment, re-enactment or extension thereof or any statutory or regulatory 
provision that may be substituted; 

(g) references to any deed, instrument or other writing shall be deemed to include 
references to the deed, instrument or other writing as varied or supplemented; 

(h) with respect to anything in this Agreement that requires POTL's consent or 
approval, POTL may, unless otherwise expressly provided for, grant or withhold its 
consent or approval in its absolute discretion and may grant its consent or approval 
subject to conditions as it sees fit; 

(i) "include" and "including" are not words of limitation; 

(j) a person or body which has ceased to exist or has been reconstituted, amalgamated, 
reconstructed or merged, or the functions of which have become exercisable by any 
other person or body in its place, is taken to refer to the person or body established 
or constituted in its place or by which its functions have become exercisable; 

(k) any reference to time is to local time in Townsville, Queensland; and 

(l) any reference to currency is to Australian dollars. 

1.3 The Act 

All of POTL's rights, powers, defences, immunities, indemnities or limitations of liability 
under the Act augment POTL's rights and powers under this Agreement and the parties agree 
that nothing in or arising out of this Agreement in any way: 
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(a) diminishes POTL's rights, powers, defences, immunities, indemnities or limitations 
of liability under the Act; 

(b) fetters any discretions that POTL has under the Act; or  

(c) precludes POTL from accessing, relying upon or using each and every right, power, 
defence, immunity, indemnity or limitation of liability under the Act in relation to 
any matter concerning the Port, the Licensee, any Vessel or any matter arising out 
of or relating to this Agreement, 

and if there is any inconsistency between anything in this Agreement and anything in the Act, 
then the Act will always prevail. 

2. Grant of Licence 

2.1 Licence 

POTL grants to the Licensee, and the Licensee accepts, an exclusive licence for the Term to 
provide Towage Services in the Port, subject to the terms and conditions of this Agreement. 

2.2 Port access 

POTL hereby grants the Licensee the right to access the Port to such extent as is necessary to 
provide the Towage Services. 

2.3 Designated Operating Area 

Nothing entitles the Licensee to exercise any of its rights under this Agreement in areas of the 
Port other than the Designated Operating Area. 

2.4 No interests granted in the Port 

Nothing in this Agreement shall create any tenancy, estate or interest in or over the Port and no 
right of exclusive possession or exclusive rights of any kind are created in favour of the 
Licensee under this Agreement. 

2.5 Licensee's risk as to business opportunities 

(a) POTL does not warrant or represent that the Licensee shall have any particular 
towage business opportunities in the Port. 

(b) POTL is under no obligation of any kind to promote the Licensee's business. 

(c) POTL gives no warranty as to the use to which the Port or Designated Operating 
Area may be or is suitable to be used and the parties agree that nothing in this 
Agreement or otherwise imposes any legal or equitable obligations on POTL to 
protect the Licensee or any of its business interests against the activities of other 
Port users. 

(d) The parties agree that nothing in this Agreement is intended to apply to the 
provision of services of any kind by POTL. 
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3. Term 

3.1 Term 

The Term of the Licence shall be [insert] commencing on the Commencement Date. 

3.2 Extension of the Term 

(a) The Licensee may seek an extension of the Term for a period of 2 years (Renewal 
Term) by giving POTL a written notice (Renewal Notice) requesting the extension 
at least 2 months, but not more than 6 months, prior to the expiration of the initial 
Term. 

(b) On receipt of a valid Renewal Notice POTL shall consider the Licensee’s request 
for an extension of the Term and may offer to extend the Term for the Renewal 
Term (or any lesser period in its absolute discretion) and on such terms and 
conditions as POTL considers fit.  In considering whether or not to offer an 
extension, POTL shall (without limitation) take into account the Licensee’s 
performance of its obligations under this Agreement. 

(c) Nothing shall entitle the Licensee to an extension of the Term until a formal 
extension agreement has been executed by both parties incorporating any additions 
or variations to this Agreement that are considered necessary by POTL. 

4. Licence Fee 

4.1 Payment of Licence Fee 

The Licensee shall pay POTL the Licence Fee: 

(a) monthly in advance and on the first business day of each month with the first 
instalment due and payable on the Commencement Date; and 

(b) in the last Year of the Term, if the last period is less than a full month then the 
Licensee shall make the last monthly instalment payment to POTL on a pro-rata 
basis. 

4.2 Licence Fee reviews 

The Licence Fee shall be reviewed on the anniversary of the Commencement Date (Review 
Date) and the Licence Fee to be paid from each Review Date shall be determined in 
accordance with the following formula: 

LF new = CPI movement x LF previous 

Where: 

LF new is the Licence Fee to apply from the Review Date; 

LF previous is the Licence Fee applicable immediately prior to the Review 
Date; and 

CPI movement is the figure obtained by dividing the Consumer Price Index as 
determined for the quarter ending immediately prior to the Review Date by the 
Consumer Price Index as determined for the quarter ending immediately prior to the 



 

Legal\108416253.1 7

Commencement Date (in the case of the first review) or the previous Review Date 
(in all other cases). 

5. Interest on Overdue Moneys 

Without prejudice to any other rights, powers and remedies that POTL may have under this 
Agreement or otherwise, the Licensee agrees to pay to POTL on demand interest on any 
moneys that are due but unpaid for 7 days by the Licensee to POTL on any account 
whatsoever under this Agreement.  Interest shall be calculated on the outstanding balance from 
the due date for the payment of the moneys until payment has been made in full and interest 
may be recovered by POTL as if it were the Licence Fee in arrears.  For the purpose of this 
clause "interest" means the rate that is 4% above the Reserve Bank of Australia's "Cash Rate 
Target" at the time the outstanding balance is paid. 

6. Facilities Access 

(a) The Licensee may have access to and use of the Facilities subject to availability and 
compliance with any conditions imposed by POTL and the Licensee shall pay 
POTL any reasonable fee charged by POTL for access to and use of the Facilities.  
However, POTL agrees not to charge the Licensee any fees for accessing or using 
the Designated Operating Area. 

(b) POTL gives no warranties as to the condition of the Facilities or the suitability of 
the Facilities for any particular purpose.  The Licensee's access to and use of the 
Facilities that are made available to it shall be at its own risk. 

7. Management and Control of Operating Areas 

Without diminishing the responsibilities that lie with the Master of any Vessel, POTL and the 
Licensee agree: 

(a) the Licensee shall be exclusively responsible for managing and controlling all 
operations and work activities carried out by it or any of its Associates in the Port 
(Operations); 

(b) the Licensee shall, while any Operations are being carried out, be exclusively 
responsible for managing and controlling all areas of the Port that are used in 
connection with the Operations (Working Areas); 

(c) the Licensee shall be exclusively responsible for managing and controlling all of its 
Associates during the Operations and the Licensee shall be exclusively responsible 
for managing and controlling all issues and risks associated with the workplace 
health and safety of its Associates while they are in the Working Areas while the 
Operations are being carried out; 

(d) to the extent that the Workplace Health and Safety Act 1995 (Qld) applies to any 
Operations, the Licensee shall be deemed to be the principal contractor; 

(e) nothing in this clause affects the Licensee's obligation to comply with any orders or 
directions that may be given by POTL under the terms of this Agreement (Orders 
and Directions); and 

(f) nothing relating to the Orders and Directions in any way diminishes the Licensee's 
exclusive responsibility for management and control of: 
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(i) the Operations; and  

(ii) the Working Areas while any Operations are being carried out. 

8. Towage Services 

8.1 Service to be offered to all Port Customers 

The Licensee shall ensure that the Towage Services are made available to all Port Customers 
who wish to engage the Licensee on such terms and conditions as the Licensee (acting fairly 
and reasonably) determines from time to time and POTL agrees that the Licensee may contract 
with Port Customers on terms and conditions that comprise or incorporate all or part of the 
United Kingdom Standard Conditions for Towage and other Services (as revised from time to 
time).   

8.2 Service delivery 

In providing the Towage Services, the Licensee shall ensure that: 

(a) only Qualified Personnel are used; 

(b) Towage Services are at all times carried out with the highest degree of skill, 
competence and professionalism at all times and in accordance with Best Industry 
Practice; 

(c) it always has an appropriate number of Qualified Personnel available and ready to 
perform the Towage Services to ensure the Towage Services are carried out in a 
safe and efficient manner; and 

(d) Towage Services are always commenced or are ready to be commenced at the 
direction of the Vessel’s pilot or master (as the case may be) on or before the expiry 
of each Towage Delivery Deadline (time being of the essence). 

In regard to the Licensee’s obligations for the delivery of Towage Services on or before each 
Towage Delivery Deadline, POTL acknowledges that nothing requires the Licensee to accept 
orders or bookings from any Port Customer unless the Licensee is given at least the requisite 
notice set out in the definition of "Towage Delivery Deadline" in clause 1.1 (Towage Delivery 
Deadline Notice Condition). 

8.3 Continuous availability 

Subject to the Towage Delivery Deadline Notice Condition in clause 8.2, the Licensee shall 
ensure that the Towage Services are available when required by Port Customers on a 24 hours 
a day, every day of the year, basis. 

8.4 Delay in services delivery 

Without limiting any of the Licensee's obligations under clause 8.3, if the Licensee has reason 
to believe that it is or may be unable to provide the Towage Services in a timely manner for 
any reason, then the Licensee must: 

(a) immediately inform and liaise with POTL, the relevant Port Customers and any 
others who may be affected; 

(b) do all that it reasonably can to restore the Licensee's ability to provide the Towage 
Services as quickly as possible; and 
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(c) keep all affected and potentially affected parties informed and up to date as to the 
Licensee's progress in restoring its ability to provide the Towage Services. 

8.5 Communications and bookings 

The Licensee shall establish and at all times maintain effective office and communication 
systems that enable Port Customers to communicate requests as required and other information 
to the Licensee.  Without limiting this obligation in any way, the Licensee shall ensure that 
Port Customers can always order, reschedule and cancel Towage Services by telephone 
communication with the Licensee’s traffic officers during business hours and the Licensee’s 
duty officer after hours.  The Licensee must ensure that its traffic officers or duty officer shall 
be available 24 hours per day every day of the year. 

8.6 Implementation of quality assurance system 

The Licensee shall maintain a quality assurance system over its core Towage Services 
operations in the Port accredited to ISO 9001 during the Term. 

8.7 Improvement of Towage Services 

The Licensee shall always endeavour to improve the quality of the Towage Services it 
provides to Port Customers and shall: 

(a) meet with POTL and Port Customers when reasonably requested to do so by POTL 
to discuss operational issues in the provision of Towage Services including the 
quality and efficiency of those services; 

(b) endeavour to assist Port Customers where it can; and 

(c) work together with POTL in order to identify and set reasonable performance and 
service improvement targets for Towage Services in each year of the Term. 

8.8 Fire fighting services and Sundry Services 

(a) The Licensee shall: 

(i) ensure that at least one tug complies with AS 3846-2005 minimum 
requirements for a “Class A” fire fighting support ship at all times; 

(ii) install and maintain fire fighting and control equipment required to 
comply with clause 8.8(a)(i); and 

(iii) provide fire fighting services including the use of the Tugs fire fighting 
capability, transportation of emergency services personnel, emergency 
Towage and the use of the Tugs as a command and control platform 
when required by the Harbour Master or any government authority (Fire 
and Emergency Services). 

(b) The Licensee shall ensure that, in addition to Towage Services, a range of support 
services (other than Towage Services) are provided to Vessels in Port waters, in the 
case of any Vessel: 

(i) being immobilised and adrift due to engine or other equipment failure or 
for any other reason; 

(ii) requiring relocation in emergency situations or for urgent safety reasons; 
or 
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(iii) being aground, 

(together, Sundry Services). 

(c) The Licensee agrees to provide Fire and Emergency Services and Sundry Services 
in response to requests or directions given by the Harbour Master or at the request 
of any Vessel owner, Vessel charterer, Vessel master or shipping agent and the 
Licensee shall: 

(i) provide prompt and responsive action in all cases; and 

(ii) not, during or prior to the commencement of any Fire and Emergency 
Services and Sundry Services, seek indemnities, assurances, waivers, 
securities or approvals of any kind from anyone in control of or 
connected with the Vessel requiring the Fire and Emergency Services 
and Sundry Services that could delay the services being provided or 
accepted promptly.  However nothing will render the Licensee in breach 
of its obligations under this clause 8.8(c)(ii) in circumstances where a 
Licensee customer is being unreasonable in relation to the acceptance of 
any Towage Services being offered. 

(d) The Licensee shall ensure that: 

(i) all Fire and Emergency Services and Sundry Services are at all times 
carried out with the highest degree of skill, competence and 
professionalism; and 

(ii) it uses all reasonable endeavours in the circumstances to achieve the best 
possible outcome for any Vessel, its crew, the Port, Port Customers, the 
public and the environment. 

(e) Despite anything to the contrary contained elsewhere in this clause 8.8, nothing 
shall constitute a Fire and Emergency Service or a Sundry Service: 

(i) in circumstances where a Vessel is in imminent peril as determined by 
the Harbour Master after appropriate consultation with the Vessel’s 
master; 

(ii) in circumstances where a Tug or its crew are in imminent peril as 
determined by the Licensee (acting reasonably); 

(iii) in circumstances where the Licensee believes the services warrant a 
salvage claim to be made under common law and the Licensee makes a 
salvage claim which proves to be successful; or 

(iv) where a salvage agreement is made between the Licensee and the 
relevant Vessel, its masters or its owners. 

(f) POTL and the Licensee acknowledge that nothing in this clause shall preclude the 
Licensee from making a claim for salvage under maritime law subsequent to 
rendering assistance to a Vessel in peril. 

8.9 Fire fighting  

(a) Without limiting clause 8.8(a)(i), the Licensee shall: 

(i) provide at least the minimum quantity of fire fighting foam; 
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(ii) ensure the fire fighting tug is available for fighting fires in the Port, land 
based fires adjacent to Port and fires on vessels in the vicinity of the 
Port; 

(iii) take directions from the Harbour Master or a command officer duly 
nominated by the Queensland Fire and Rescue Service in accordance 
with fire fighting and disaster procedures developed by POTL or the 
Queensland Fire and Rescue Service from time to time;  

(iv) ensure that the Tug master responds to the reasonable directions of the 
Harbour Master or command officer, provided that, the Tug master shall 
not be obliged to obey any direction that, in his opinion, would seriously 
threaten the safety of the Tug and crew; and 

(v) keep informed of the Port’s current Emergency Response Plans and fire 
fighting and disaster procedures, copies of which will be supplied to the 
Licensee from time to time.  

8.10 Fire fighting exercises and drills 

The Licensee shall: 

(a) train and keep trained its Tug crews in the fire fighting procedures in accordance 
with POTL’s reasonable requirements; 

(b) make the fire fighting equipped Tugs and crew(s) available for exercises on a 
reasonable number of occasions annually during the term of the Agreement;  

(c) maintain a record of when fire fighting exercises with the Tug are conducted and 
the names of crew involved in the exercise; and 

(d) be entitled to pass on to POTL the reasonable cost of any fire fighting foam that is 
used in carrying out activities or exercises under the obligations described in this 
clause 8.9. 

8.11 Customer Service Undertakings 

The Licensee undertakes: 

(a) to place the highest priority on the satisfaction of Port Customers; 

(b) to monitor and improve the quality of its customer service throughout the Term; 

(c) to ensure that it responds quickly and effectively to any concerns raised by POTL or 
any port customers in relation to the reliability, timeliness or quality of the 
operator's delivery of the Towage Services; and 

(d) to work with POTL in an effort to ensure that the objectives set out in this 
clause 8.11 are met. 

8.12 Licensee's Equipment 

The Licensee shall ensure that: 

(a) it always has, or is able to obtain, all the Licensee's Equipment it needs to carry out 
the Towage Services; 
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(b) all the Licensee's Equipment is in a good, clean and safe condition at all times other 
than during periods of scheduled or emergency maintenance, repairs or shutdowns; 
and 

(c) the Licensee's Equipment is properly and professionally maintained and serviced at 
regular intervals in accordance with Best Industry Practice. 

8.13 Hire and usage of Port Equipment 

(a) If the Licensee wishes to hire any Port Equipment to assist it in the provision of 
Towage Services under this Licence, the Licensee shall hire the relevant Port 
Equipment subject to such hire terms and conditions as POTL considers 
appropriate. 

(b) In using the Port Equipment, the Licensee shall ensure that: 

(i) only Qualified Personnel operate the Port Equipment; 

(ii) the Port Equipment is operated with a high degree of skill, competence 
and professionalism at all times; 

(iii) the Port Equipment is properly and professionally handled and used in a 
safe manner by appropriately trained personnel; 

(iv) any breakdown occurring with respect to any item of the Port Equipment 
is promptly attended to and rectified by the Licensee or notified to POTL 
within 1 Business Day; and 

(v) the Port Equipment is returned to POTL in the same condition as when it 
was hired to the Licensee (fair wear and tear excepted). 

(c) The Licensee and POTL must complete a joint inspection of the condition of the 
Port Equipment to be hired by the Licensee prior to the operator's use of the Port 
Equipment and POTL will promptly complete and issue to the Licensee a condition 
report noting any defects or damage to the Port Equipment that are identified during 
the joint inspection. 

(d) The Licensee shall pay on demand any costs that POTL incurs in order to make 
good any damage (fair wear and tear accepted) to the Port Equipment caused by the 
Licensee or any of its Associates. 

9. Tugs 

9.1 Tug fleet 

The Licensee shall ensure that, subject to any agreed replacements, it always maintains a Tug 
fleet in the Port comprising those Tugs specified in the Schedule 2. 

9.2 Tug condition 

The Licensee shall ensure that all of its Tugs are kept and maintained in good condition and 
good working order at all times while the Tugs are in the Port. 

9.3 Tug masters and crew 

The Licensee: 
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(a) shall ensure that all Tug masters and Tug crew engaged in the provision of Towage 
Services are at all times fit for work and are at all times suitably qualified and 
experienced for the work they are allocated; and 

(b) shall ensure that all Tug masters engaged in the provision of Towage Services at all 
times hold any certificates and approvals that are required by POTL from time to 
time. 

Nothing in this clause is intended to preclude the Licensee from training any personnel and the 
Licensee shall ensure that any personnel training is carried out under reasonable supervision. 

9.4 Unavailability of Tugs 

If a Tug becomes unavailable or is likely to become unavailable for the provision of Towage 
Services for any reason for a period of more than 24 hours then the Licensee shall immediately 
notify POTL in writing: 

(a) of the circumstances giving rise to the unavailability; 

(b) the steps being taken to make the Tug or Tugs available again for Towage Services; 
and 

(c) the estimated time that the Tug or Tugs will be unavailable. 

9.5 Tug replacement 

If the Licensee wishes to replace any Tug specified in the Schedule then the Licensee shall 
ensure that: 

(a) POTL is consulted as soon as possible; 

(b) no Tug replacement occurs without POTL’s approval (which, subject to clause 
9.5(c), will not be unreasonably withheld); and 

(c) the replacement Tug is of a size, specification and quality that is at least equivalent 
to the Tug being replaced. 

9.6 Tug fleet - increases or decreases in size or capacity  

(a) For the purposes of this clause "Services Trend Change" means any circumstances 
where: 

(i) a trend develops during any two year period of the Term indicating a 
material increase or decrease in the number of Towage Service jobs in 
the Port; or 

(ii) POTL (acting fairly and reasonably) considers it likely that the number 
of Towage Service jobs is likely to increase due to additional Port 
Customer or anticipated new Port Customer activity or otherwise; or 

(iii) POTL (acting fairly and reasonably) considers it likely that the 
capabilities of the tug fleet in the Port will need to change in order to 
accommodate additional Port Customer or anticipated new Port 
Customer activity or otherwise. 

(b) If any Services Trend Change occurs and: 
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(i) the Licensee or POTL (acting reasonably) consider that it is no longer 
necessary or no longer economically viable or expedient to maintain a 
tug fleet in the Port that has the same size or capacity as the tug fleet 
specified in Schedule 2 (Original Fleet Profile); or 

(ii) the Licensee or POTL (acting reasonably) consider that the Licensee 
needs to increase the size or capacity of its tug fleet in the Port, 

then either party may submit to the other party a written request to decrease or 
increase the Licensee's tug fleet size or capacity (Fleet Change Request). 

(c) Any Fleet Change Request must provide full and frank details as to: 

(i) the nature and extent of the Services Trend Change; 

(ii) the effect that the Services Trend Change is having or is likely to have 
on either: 

A. the economic viability of the Licensee's operations together 
with accounting and financial details in support;  

B. the capability, efficiency or timeliness of Towage Services 
delivery in the Port; and 

C. any other information that the party making the Fleet Change 
Request considers useful; 

(iii) the proposals that the party making the Fleet Change Request has in 
regard to varying the Original Fleet Profile including details of any 
proposed transition periods for implementation of the proposed changes 
to the Original Fleet Profile specifications. 

(d) The party who receives a Fleet Change Request (Recipient) will consider the 
proposals and associated information promptly and if the Recipient (acting fairly 
and reasonably) considers that a change to the Original Fleet Profile is warranted 
then it will notify the other party that it is prepared to negotiate variations to this 
Agreement as necessary to reflect a mutually agreed position on a change to the 
Original Fleet Profile and associated matters (Negotiation Notice). In determining 
whether or not to give a Negotiation Notice the Recipient shall be entitled to: 

(i) seek external advice from any experts or consultants considered 
appropriate by the Recipient (Consultants) and the Recipient shall 
ensure that Consultants are not provided with any sensitive financial 
details that have been provided by the other party with Fleet Change 
Request (Confidential Information) unless the relevant Consultants 
agree in writing to keep that information confidential on terms that are 
approved by the other party (which approval will not be unreasonably 
withheld or delayed); and 

(ii) consult with Port Customers and any other Port stakeholders whose 
views the Recipient considers relevant (Others). However, in consulting 
with Others, POTL will not divulge any Confidential Information. 

(e) If the Recipient (acting fairly and reasonably) does not consider that any change to 
the Original Fleet Profile is warranted then the Recipient will give the Licensee 
written notice to that effect promptly together with its reasons. 
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(f) If a Negotiation Notice is given then the parties agree to negotiate in good faith in 
an effort to agree upon: 

(i) mutually acceptable changes to the Original Fleet Profile; 

(ii) the time periods that are to apply with respect to the implementation of 
changes to the tug fleet size or capacity in the Port. In determining the 
time periods, POTL and the Licensee will take into account the need to 
ensure that any changes to the Original Fleet Profile do not have an 
adverse impact on the provision of Towage Services to Port Customers; 

(iii) any consequential changes that are necessary to this Agreement in order 
to reflect any agreed positions arising out of the negotiations; and 

(iv) the wording of a suitable contract to vary this Agreement in order to 
reflect any agreed outcomes (Variation Contract). 

(g) In cases where POTL (acting fairly and reasonably) has made a Fleet Change 
Request proposing an increase to the tug fleet size or capacity in the Port and the 
terms of a Variation Contract have not been agreed by the date that is 3 months after 
the date on which the Licensee received the relevant Fleet Change Request then 
POTL may give a written notice to the Licensee stating that POTL has elected to 
convert the licence granted under clause  2.1 from an exclusive licence to a non-
exclusive licence (Conversion Notice). If a Conversion Notice is given then: 

(i) the licence granted under clause 2.1 shall be deemed to have 
automatically converted from an exclusive licence to a non-exclusive 
licence; and 

(ii) POTL is free to grant licences to other towage service providers on 
whatever terms and conditions it sees fit in order to increase the tug fleet 
size or capacity in the Port.  

 

9.7 Tugs per Vessel movement 

(a) The Licensee acknowledges that the final decision as to how many Tugs, which 
particular Tugs and the way in which the Tug or Tugs are to be deployed with 
respect to any Vessel movement in the Port rests with the Harbour Master. 

(b) POTL acknowledges that responsibility for the safety of the Tug whilst engaged in 
a Vessel movement under the direction of the Vessel's pilot or master rests with the 
Tug master in charge of the Tug. 

10. Charges for Towage Services and Variations 

10.1 Charges are Maximum Rates 

Subject to clauses 10.2, 10.3 and 10.5, the Licensee shall not in any circumstances charge Port 
Customers for the provision of Towage Services at rates higher than those set out in Schedule 
3 (Maximum Rates). The Licensee may charge less than the Maximum Rates in its absolute 
discretion. 
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10.2 Review of Maximum rates 
The Licensee may review each item of the Maximum Rates on every [***] anniversary of the 
Commencement Date (Rate Review Dates) and the Licensee may increase each item of the 
Maximum Rates with effect from and including each Rate Review Date in accordance with the 
following formula: 

[insert formula] 

The Licensee shall provide POTL with details of any rate increases as soon as practicable after 
they have been adjusted pursuant to this clause and the Licensee shall provide POTL with all 
information that is necessary in order for POTL to verify that the rate increases have been 
correctly calculated. 

10.3 Fuel Surcharges and Maximum Rate Reviews Based on Changes to Fuel 
Price Benchmarks 

(a) The Licensee shall be entitled to levy fuel surcharges on Port Customers to whom 
the Licensee has provided Towage Services (Fuel Surcharge Regime) provided 
that the Fuel Surcharge Regime is consistent with the fuel surcharging practices and 
process applied by major towage services provider companies operating in Australia 
(National Fuel Surcharging Practices). 

(b) Following any request to do so from POTL, the Licensee shall promptly provide 
POTL with full details of: 

(i) any Fuel Surcharge Regime that it implements; and 

(ii) National Fuel Surcharging Practices together with any supporting 
evidence reasonably requested by POTL. 

(c) The Licensee shall advise POTL promptly of any changes it makes from time to 
time in relation to its Fuel Surcharge Regime and provide all details reasonably 
requested by POTL. 

(d) POTL and the Licensee each agree to work together to monitor changes to the cost 
of fuel with a view to agreeing upon appropriate increases or decreases to the 
Maximum Rates to reflect any material changes to the benchmark price of fuel over 
the course of any Year. If reasonably requested to do so by the Licensee or POTL, 
the Licensee and POTL agree to meet in good faith and use their reasonable 
endeavours to agree upon any increases or decreases to the Maximum Rates that 
fairly address any material changes to the Licensee's fuel purchase price during any 
Year. However, no adjustments to the Maximum Rates on account of fuel price 
changes will be justified unless there is reasonable evidence provided by the 
Licensee or POTL to support the adjustment case. 

(e) In circumstances where negotiations take place pursuant to clause 10.3(d) and 
POTL and the Licensee fail to agree upon any changes to the Maximum Rates, 
either party may give the other party a notice electing to have an expert determine 
the position pursuant to clause 22: 

(i) whether or not a Maximum Rate increase or decrease is warranted as a 
consequence of material changes to the Licensee's fuel purchase price; 
and 
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(ii) what the increase or decrease to each item of the Maximum Rates shall 
be, 

and POTL and the Licensee shall be bound to abide by the experts determinations 
and agree to immediately implement changes to the Maximum Rates in accordance 
with the expert's determination pursuant to clause 10.3(e)(i). 

10.4 Cancellation and Detention Charges 

(a) The Licensee: 

(i) will not be entitled to charge Tug detention or cancellation fees to any 
Port Customer without the prior approval of POTL (which approval will 
not be unreasonably withheld or delayed); 

(ii) will ensure that any practice of charging for Tug detentions or 
cancellations is consistent with the detention and cancellation charging 
practices by major towage services provider companies operating in 
Australia (National Detention and Cancellation Practices); 

(iii) will, following any request to do so from POTL, promptly provide POTL 
with details of its National Detention and Cancellation Practices together 
with any supporting evidence reasonably requested by POTL; and 

(iv) will advise POTL promptly of any changes it makes from time to time in 
relation to its Tug detention or cancellation fee practices and will provide 
all details reasonably requested by POTL. 

10.5 Review of Maximum Rates due to trending changes in Port Volumes 

(a) The Licensee and POTL agree that the number of Towage Services jobs in the Port 
for the 12 month period prior to the Commencement Date will constitute the 
benchmark for tug job numbers for the Term (Benchmark). If the number Towage 
Services jobs varies from the Benchmark by +/- 15% in any Year (Benchmark 
Departure) then, if requested to do so by the Licensee or POTL, the parties agree 
to meet in good faith and use their reasonable endeavours to agree upon: 

(i) increases to the Maximum Rates for the benefit of the Licensee that 
fairly address any ongoing financially adverse consequences suffered by 
the Licensee as a direct result of the Benchmark Departure; or 

(ii) decreases to the Maximum Rates for the benefit of Port Customers that 
fairly address any ongoing financial benefits to the Licensee that are 
generated by better economies of scale, increased use of tug fleet 
capacity or any other cause resulting from the Benchmark Departure. 

(b) Despite anything to the contrary in clause 10.5(a), no adjustments to the Maximum 
Rates will be justified: 

(i) if there is reasonable evidence to suggest that the relevant Benchmark 
Departure was generated as a result of unusual or exceptional 
circumstances as opposed to a continuing trend away from the 
Benchmark; or 

(ii) if there is reasonable evidence to suggest that any trend away from the 
Benchmark is likely to be reversed in the forthcoming Year by better 
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economies of scale, better operating efficiency or increased use of tug 
fleet capacity.  

10.6 Charges are GST Exclusive  

All charges mentioned in this Agreement are GST exclusive and nothing is intended to 
preclude the Licensee from recovering GST from Port Customers. 

11. Other obligations of the Licensee 

11.1 Licensee's Management Representative 

(a) The Licensee shall: 

(i) appoint one or more persons to be its representative (Management 
Representative) with the authority to act for and on behalf of the 
Licensee; 

(ii) keep POTL informed of the identity of its Management Representative; 
and 

(iii) ensure that its Management Representative is contactable at all times. 

(b) Any direction or notice given by POTL to the Licensee's Management 
Representative shall be regarded as having been given to the Licensee. 

(c) Matters within the knowledge of the Licensee's Management Representative shall 
be regarded as being within the Licensee's knowledge. 

(d) The Licensee is bound by the acts, omissions and defaults of the Licensee's 
Management Representative. 

11.2 Damage 

(a) The Licensee shall ensure that neither it nor any of its Associates causes any 
damage to any jetty or wharf or anything else within the Port. 

(b) If the Licensee breaches clause 11.2(a) then, without prejudice to any of POTL's 
other rights or remedies, POTL may: 

(i) direct the Licensee to replace or repair anything that is damaged by the 
Licensee or any of its Associates (Repair Direction) and the Licensee 
shall comply with any Repair Direction as soon as practicable and 
comply with any deadlines or conditions that POTL may impose with 
respect to the replacement or repair works (Works Conditions); or 

(ii) elect to carry out the repair and replacement works itself in which case 
the Licensee shall pay POTL's reasonable costs associated with any 
repair or replacement works within 14 days of receiving a request or 
demand for payment from POTL, 

and in cases where the Licensee is given a Repair Direction and fails to comply 
with any deadlines or other Works Conditions then POTL may, after giving the 
Licensee at lease 48 hours notice, step in and complete or rectify the replacement or 
repair works (Step-in Works) and the Licensee shall pay POTL's reasonable costs 
associated with the Step-in Works within 14 days of receiving a request or demand 
for payment from POTL. 
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(c) Unless otherwise directed by POTL or agreed by the parties in writing, the Licensee 
shall ensure that all replacement or repair works carried out pursuant to any Repair 
Direction: 

(i) comprise goods and materials that are new and of a high quality; and 

(ii) are carried out by Qualified Personnel. 

11.3 No interference with other users 

The Licensee shall use its best endeavours to ensure that neither it nor any of its Associates 
obstructs or causes any interference to POTL or anyone else lawfully using the Port. 

11.4 Not to cause spills or pollute 

The Licensee shall: 

(a) ensure that neither it nor any of its Associates causes any spills, pollution or 
contamination of any kind within the Port; 

(b) ensure that the Towage Facilities and Designated Operating Area are left in a clean, 
tidy and safe state after use by the Licensee or any of its Associates.  The Licensee 
shall remove all debris and make good any contaminated or polluted areas of the 
Designated Operating Area (but only if such debris, contamination or pollution has 
been caused or contributed to by the Licensee); and 

(c) in the event of any spills, pollution or contamination that are caused or contributed 
to by the Licensee or any of its Associates, immediately assist POTL emergency 
response team and any other official oil spill or hazard management team or 
responsible officials to combat the hazard and contain and minimise the 
environmental risk. 

11.5 Licensee's responsibility for safety 

The Licensee must take all necessary precautions and appropriate action to avoid and prevent 
the uncontrolled escape of anything from the Designated Operating Area that is potentially 
dangerous, inflammable or capable of causing loss or damage of any kind to people, property 
or the environment (Uncontrolled Escape).  If any Uncontrolled Escape does occur for any 
reason then the Licensee must, at its own cost, take immediate action to stop the escape and 
rectify and repair any loss or damage arising including cleaning up and reinstate the 
Designated Operating Area and any parts of the Port which may be affected.  Without limiting 
these obligations in any way: 

(a) the Licensee must take all reasonable precautions against causing an outbreak of 
fire;  

(b) the Licensee shall prepare and implement environmental management practices that 
are of no lesser standard than those contained in AS/NZ ISO 14001:2004; and 

(c) the Licensee must install and maintain fire fighting and control equipment in the 
Designated Operating Area to the reasonable satisfaction of State Fire and 
Emergency Services and POTL. 

11.6 Safety, Emergency Response, Security and Environment 

The Licensee shall ensure that all of its Associates who work in the Designated Operating Area 
on a part time or full time basis are fully trained in the safety, emergency response, security 
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and environmental procedures set out in any plans that the Licensee may be required to prepare 
and implement under clause 11.7.  

11.7 Plans 

If required by POTL at any time, the Licensee shall, within 60 days of a request to do so being 
made by POTL, prepare and provide to POTL: 

(a) a detailed safety management plan (Safety Plan) that sets out: 

(i) a detailed outline of the risks associated with the Licensee's activities in 
the Designated Operating Area and in the Port including the potential 
consequences of any safety incidents; 

(ii) the systems, practices and procedures that the Licensee will apply to 
govern: 

A. all of the Licensee's activities in the Designated Operating 
Area and in the Port; 

B. the compliance monitoring and reporting protocols for the 
Licensee's safety systems, practices and procedures in relation 
to the Licensee's activities in the Designated Operating Area, 
and in the Port;  

(b) a detailed emergency response plan (Emergency Response Plan) that sets out: 

(i) a detailed outline of the risks associated with the Licensee's activities in 
the Designated Operating Area and in the Port including the potential 
consequences of any Uncontrolled Escapes and poor handling and 
movement practices; 

(ii) the Licensee's emergency response plans in relation to any risks 
associated with any of the Licensee's activities in the Designated 
Operating Area and in the Port; 

(c) a detailed security management plan (Security Plan) that sets out the systems, 
practices and procedures that the Licensee will apply to govern: 

(i) the surveillance and security of the Designated Operating Area and all 
plant, equipment, improvements and infrastructure owned, operated or 
controlled by the Licensee in the Designated Operating Area and in the 
Port; and 

(ii) the compliance monitoring and reporting protocols for the Licensee's 
surveillance and security systems, practices and procedures in the 
Designated Operating Area and in the Port, 

(d) a detailed environmental management plan (Environment Plan) that sets out: 

(i) a detailed outline of the risks associated with the Licensee's activities in 
the Designated Operating Area and in the Port including the potential 
consequences of any Environmental Incidents; 

(ii) the systems, practices and procedures that the Licensee will apply to 
govern: 
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A. all of the Licensee's activities in the Designated Operating 
Area and in the Port; 

B. the compliance monitoring and reporting protocols for the 
Licensee's environmental systems, practices and procedures in 
relation to the Licensee's activities in the Designated 
Operating Area, and in the Port;  

and the Licensee shall incorporate (at its own cost) any of POTL's required changes, additions 
or variations into the plans immediately provided that the changes, additions or variations are 
matters reasonably required by POTL in the interests of safety, emergency response, security 
or the environment in the Port.  If revisions or alterations are made to the plans, the Licensee 
shall provide a revised copy of each of the plans to POTL within 7 days of the revision being 
made. 

11.8 Implementation review and audit of plans 

If a Safety, Emergency, Security or Environment Plan is required by POTL then: 

(a) the Licensee shall promptly implement and commence the maintenance and 
monitoring of all systems, practices, procedures and protocols set out in the relevant 
plan as soon as it is finalised; 

(b) the Licensee shall conduct an annual review of each required plan by 30 June in 
each Year (Review Date) and the Licensee shall use its reasonable endeavours to 
revise and improve each required plan and keep each required plan up to date in 
accordance with Best Industry Practices; 

(c) the Licensee shall provide POTL with a current copy of each required plan for 
consideration within 30 days of each Review Date and the Licensee shall promptly 
implement any of POTL's required changes, additions or variations immediately 
provided that the changes, additions or variations are matters reasonably required 
by POTL in the interests of safety, emergency response, security or the 
environment; and 

(d) the Licensee shall conduct a thorough annual internal audit of each required plan 
and prepare audit reports by 30 June in each year of the Term (Audit Date) 
outlining in detail the Licensee's levels of compliance and compliance failures 
under each plan over the previous year (Audit Reports).  The Licensee shall 
provide POTL with copies of the Audit Reports for consideration within 30 days of 
each Audit Date. 

11.9 Notice of accidents, incidents and damage 

The Licensee, in addition to notifying POTL, shall comply with all statutory and regulatory 
requirements to give prompt notice of any of the following events as soon as it or any of its 
Associates become aware of their occurrence: 

(a) any Marine Accident; 

(b) any Marine Incident; 

(c) any Environmental Incident; or 

(d) any suspected security breach or security threat. 
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11.10 Port Identification Cards 

(a) The Licensee is responsible for obtaining and paying for all required Port 
Identification Cards for each of its Associates who are in the Port for the provision 
of the Towage Services. 

(b) The Licensee shall ensure that none of its Associates enter the Port unless they hold, 
carry and clearly display valid Port Identification Cards. 

11.11 Induction 

The Licensee shall ensure that its Associates attend at the Licensee's cost any relevant 
induction courses if required by POTL. 

11.12 Directions  

(a) The Licensee shall ensure that it and its Associates comply with: 

(i) POTL's Port Standards and Procedures (which augment POTL’s rights 
and powers under this Agreement); 

(ii) the Emergency Management Plan; 

(iii) all directions given by POTL in relation to matters concerning safety, 
Port security, environmental protection or any Emergency or hazard that 
are perceived in good faith by POTL; 

(iv) all directions given by POTL in relation to the day-to-day control of 
vehicle and pedestrian traffic within the Port; 

(v) all directions given by POTL from time to time in relation to matters 
concerning navigation or the control of vessel traffic within the Port; 

(vi) all directions given by the Harbour Master; and 

(vii) all directions, regulations and notices made or given by any authority 
having jurisdiction over anything in the Port. 

(b) The Licensee acknowledges that the Licensee's obligation to comply with the 
directions given by POTL shall prevail in the event of any apparent conflict 
between a direction and any right given to the Licensee under this Agreement or the 
Licence. 

(c) If the Licensee or any of its Associates fail to comply with a direction by POTL, 
then POTL and its Associates may do everything that POTL considers necessary in 
order to give effect to the direction, including: 

(i) removing or relocating any property in the possession, custody or control 
of the Licensee or its Associates to anywhere within or outside the Port; 
and 

(ii) conducting maintenance or repair works. 

(d) Without limiting POTL's other rights and remedies, the Licensee shall promptly 
reimburse POTL for all of its reasonable costs, losses and damages that arise out of 
anything done by POTL or its Associates under clause 11.12(c). 
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11.13 Compliance with all laws 

The Licensee shall all times comply with all laws relating to the Towage Services and the 
Licensee’s use of the Designated Operating Areas and the Port. 

11.14 POTL's access rights 

The Licensee must ensure that it and all its Associates give POTL and its Associates and 
contractors prompt access to: 

(a) any Tugs; 

(b) the Licensee's Equipment; 

(c) any other property in the Port or any area of the Port that is used, occupied or 
controlled by the Licensee; and  

(d) any information in the Licensee's possession, custody or control, 

that POTL reasonably requires in order to check and monitor compliance with the Licensee's  
obligations under this Agreement. 

12. Liquidated Damages 

12.1 Acknowledgement 

POTL and the Licensee acknowledge that: 

(a) the provision of prompt, reliable and efficient Towage Services at all times in the 
Port is a vital component in the maintenance and growth of customer levels in the 
Port; 

(b) the Licensee has always assured POTL that it will perform in strict compliance with 
its obligations under clauses 8.2(d) and 8.3 in regard to the delivery of Towage 
Services in the Port (Service Guarantee) and the Licensee fully appreciates the 
impact that any failure of the Service Guarantee may have on POTL’s business;  

(c) POTL intends promoting the Port as one that can always deliver prompt, reliable 
and efficient Towage Services.  POTL will rely upon the Licensee’s Service 
Guarantee and the performance of its service delivery obligations to the highest 
standard when promoting use of the Port to current and prospective Port customers; 

(d) any failure on the Licensee’s part to comply strictly with its Service Guarantee may 
contribute towards POTL losing customers or losing the opportunity to gain 
business from new customers or having its reputation in relation to the quality of 
Port services diminished;  

(e) POTL will suffer loss and damage to a greater or lesser degree depending upon the 
extent of any failure on the part of the Licensee to comply strictly with its Service 
Guarantee; and 

(f) the liquidated damages calculated in accordance with clause 11.2 set out a 
reasonable and good faith assessment of the anticipated or actual loss and damage 
that POTL might suffer as a result of the occurrence of any breach of the Licensee’s 
Service Guarantee. The parties agree that the liquidated damages are reasonable and 
are not intended to operate as a penalty. 
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12.2 Liquidated Damages 

Bearing in mind the matters acknowledged in clause 12.1, the Licensee and POTL have agreed 
that if, at any time, the Licensee: 

(a) fails to comply with any of its obligations under clauses 8.2(d) and 8.3; or  

(b) otherwise delays the commencement of any Towage Service to any Port Customer 
beyond the Towage Delivery Deadline; 

then POTL shall be entitled to claim and the Licensee shall be obliged to pay liquidated 
damages to POTL in the amount determined in accordance with the following formula: 

L = (N x D) 

where: 

L  = the amount of liquidated damages payable by the Licensee to POTL; 

N = the number of hours by which the commencement of any Towage Service is delayed 
beyond the relevant Towage Delivery Deadline. For the purposes of this variable, any period 
of delay that comprises less than an hour shall be treated as a whole hour;  

D  = the amount of $2000  

However, the provisions of this clause 12 shall not apply in circumstances where the Licensee 
has failed to supply or has been delayed in the commencement of any Towage Service due to a 
Force Majeure Event. 

12.3 Satisfaction 

Any amount of liquidated damages paid by the Licensee to POTL under clause 12.2 with 
respect to a breach of clauses 8.2(d) and 8.3 shall be accepted by POTL in full and final 
satisfaction of any claims that it may have against the Licensee with respect to the particular 
breach. 

13. Insurance 

13.1 Insurance policies 

The Licensee shall insure and remain insured during the Term with a reputable insurer: 

(a) against all claims and liabilities arising (whether at common law or under statute) in 
relation to workers' compensation; 

(b) all generally insurable risks to the Licensee's Equipment and the Port Equipment to 
the value of its replacement costs; 

(c) comprehensive marine protection and indemnity insurance including 
comprehensive coverage for collision liability, spillage, sudden and accidental 
pollution or contamination, clean up costs and wreck removal of at least 
$50,000,000 in relation to any one event; 

(d) public liability, any accident or injury to any person or damage to any property 
(including cargo and Vessels), in respect of each and every occurrence arising out 
of the use of the Port by the Licensee or any of its Associates: 
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(i) in an amount not less than $50,000,000; and 

(ii) on policy terms satisfactory to POTL (acting reasonably); and 

(e) The Licensee shall ensure that POTL is named as joint insured on each policy of 
insurance other than its workers compensation policy. 

13.2 Insurer and terms 

All insurance policies shall be taken out with insurers who are approved by POTL.  If 
requested by POTL, the Licensee shall ensure that POTL is provided with true copies of the 
insurance policies and certificates of currency. 

13.3 Review of amounts 

The adequacy of the amounts of cover referred to in clause 13.1 may be reviewed from time to 
time during the Term at the discretion of POTL (acting reasonably).  If POTL (acting 
reasonably) considers an increase in cover is necessary to reflect the level of cover 
recommended by POTL's insurers or insurance consultant, then the insurance amounts in 
clause 13.1 shall be increased to a level that is consistent with POTL's insurer's or insurance 
consultant's reasonable recommendations. 

13.4 Notification 

If an event occurs which, in the opinion of the Licensee, may give rise to a claim against POTL 
that is covered under any insurance policy referred to in clause 13.1, the Licensee must notify 
POTL as soon as possible and must fully inform it as to the progress of any such claim to the 
extent that this is possible. 

13.5 Claims 

If requested by POTL, the Licensee must make and pursue a claim under its insurance policies 
in circumstances where: 

(a) a breach of these Agreement terms has occurred and some or all of the resulting loss 
or damage (Loss or Damage) is covered under the Licensee's insurance policies; 

(b) there are reasonable prospects of the claim succeeding; and 

(c) some or all of the proceeds from a successful claim could be applied towards any 
Loss or Damage, 

however, this clause will not apply in circumstances where the Licensee is ready willing and 
able to pay for the Loss or Damage on its own account. 

13.6 Effect on rights, obligations and liabilities 

The taking out of insurance by the Licensee does not in any way affect or limit its contractual 
rights, obligations and liabilities under this Agreement. 

14. Indemnity 

14.1 Indemnity against loss and damage 

The Licensee shall indemnify POTL and its Associates and keep POTL and its Associates 
indemnified from and against all actions, claims, notices, demands, losses, damages, costs and 
expenses of whatever nature (including the legal cost of defending or settling any action, claim 
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or demand on a solicitor/client basis) that POTL may suffer or incur as a result of anything 
arising out of: 

(a) any breach of this Agreement by the Licensee; or 

(b) any negligent or otherwise wrongful acts or omissions on the part of the Licensee or 
any of its Associates arising out of: 

(i) the presence of the Licensee or any of its Associates in the Port;  

(ii) the presence of any Tug in the Port; 

(iii) the performance of Towage Services, 

however, this indemnity shall not apply with respect to any act, matter or thing or consequence 
to the extent that it was caused by any negligent or otherwise wrongful acts or omissions or 
default on the part of POTL or any of its Associates. 

14.2 Continuing indemnity 

Each indemnity given by the Licensee is a continuing obligation that is independent from any 
of the Licensee's other obligations under this Agreement and the indemnities shall survive 
termination of this Agreement. 

14.3 Expense not necessary 

It is not necessary for POTL to incur any expense or make any payment before enforcing its 
indemnity rights. 

15. Limitations and Exclusions 

15.1 Limitations and exclusions 

Regardless of any contributing acts or omissions on the part of POTL or any of its Associates 
(regardless of how negligent, tortious or otherwise wrongful the acts or omissions may be), 
POTL does not and will not owe the Licensee or any of its Associates any duty of care in 
relation to, or be responsible for or liable to the Licensee for: 

(a) anything arising out of the activities, acts or omissions of any Port customer, Port 
user or Port entrant while they or any of their employees, agents or contractors are 
in the Port (regardless of how negligent, tortious or otherwise wrongful the 
activities, acts or omissions may be); 

(b) anything arising out of any Port access or egress delays or delays of any other kind 
that occur in relation to anything concerning the Port including any vessel delays 
and delays caused by or arising out of any shutdowns, breakdowns, construction 
works, earth works, demolitions, road closures or product or materials handling 
exclusion zones; 

(c) anything arising out of the temporary or permanent closure of any part of the Port 
for any reason; 

(d) anything arising out of theft or disappearance of anything that is in the possession, 
custody or control of the Licensee or any of its Associates while that property is in 
the Port (except theft by any POTL employee); 
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(e) anything arising out of any security breach, security failure or lack of security 
anywhere in the Port; 

(f) any interruption or breakdown with respect to the supply of water, gas, electricity, 
phone service, lighting or other services in the Port; 

(g) any loss or damage suffered by the Licensee as a consequence of any breakage, 
blockage or overflow of any sewer, stormwater drain, waste drain or pipe or any 
water run off from any other parts of the Port or surrounding areas; 

(h) any loss or damage suffered by the Licensee as a consequence of any contamination 
of fuel or other products in the Port; or 

(i) anything arising out of the loss of any Port customer or any temporary or permanent 
downturn in trade, vessel visits or the loss of any business opportunities in the Port. 

15.2 Acknowledgements 

(a) Nothing obliges POTL to stop (either temporarily or permanently) any third party 
from commencing or carrying on any activity in the Port in order: 

(i) to enable the Licensee to do anything; or 

(ii) to protect the Licensee's interests or protect any property owned by or in 
the possession, custody or control of the Licensee. 

(b) Nothing precludes POTL from granting third parties rights to use any part of the 
Port or anything in the Port for any purpose. 

(c) Nothing in or arising out of this Licence creates any duty of care in favour of the 
Licensee. 

(d) Nothing in or arising out of this Licence creates or imports any implied obligations 
or implied responsibilities of any kind on the part of POTL. 

15.3 Qualifications 

(a) Nothing in clause 15.1 is intended to relieve POTL from any liability it may have in 
relation to anything that arises out of Gross Default on POTL's part. 

(b) Clauses 15.1 and 15.2 are intended to provide POTL with absolute and complete 
defences and limitations to any claims that the Licensee may have against POTL at 
law or in equity in relation to the matters covered in those clauses (Excluded 
Matters) and the defences and limitations shall be available to POTL as complete 
defences and absolute bars to any claims that the Licensee may have or make with 
respect to the Excluded Matters including claims in negligence or any other tort and 
claims pursuant to any other cause of action available to the Licensee at law or in 
equity. 

16. Default and Termination 

16.1 Suspension for breach 

(a) If the Licensee breaches any obligation in this Agreement, POTL may suspend the 
Licensee's rights under this Agreement with immediate effect by serving a written 
suspension notice on the Licensee. 
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(b) Any suspension under clause 16.1(a) shall be lifted by POTL as soon as the 
Licensee has remedied the relevant breach. 

(c) During any period of suspension: 

(i) the licence granted under clause 2.1 shall be deemed to have 
automatically converted from an exclusive licence to a non-exclusive 
licence;  

(ii) POTL is free to grant licences to other towage service providers on 
whatever terms and conditions it sees fit in order to have towage services 
available to Port Customers; and 

(iii) as soon as any suspension is lifted, the licence shall automatically 
convert back to an exclusive licence.  

 

16.2 POTL may remedy the Licensee's breach 

If the Licensee breaches any obligation in this Agreement: 

(a) without prejudice to any of POTL's other rights or remedies, POTL or its Associates 
may do everything POTL considers necessary to remedy or rectify the Licensee's 
breach, including the performance of any of the Licensee's obligations under this 
Agreement; and 

(b) the Licensee shall pay on demand, POTL's costs of remedying or rectifying the 
Licensee's breach. 

16.3 Termination with period of notice 

POTL may terminate this Agreement and cancel this Licence by giving at least 14 days written 
notice of termination to the Licensee, if: 

(a) the Licensee enters into compulsory or voluntary liquidation (except for the 
purposes of amalgamation or reconstruction) or a receiver, administrator or manager 
is appointed with respect to the Licensee; or 

(b) the Licensee has breached any obligation under this Agreement and remains in 
breach for 14 days after POTL has served the Licensee with a written notice 
requiring a breach to be remedied or rectified. 

16.4 Termination following warning 

Wherewith respect to any breaches of the Licensee's any obligations under this Agreement that 
are not capable of being rectified (Non-Rectifiable Breach), where: 

(a) there has been a Non-Rectifiable Breach and POTL has given the Licensee a written 
notice that specifies the obligation and breach and warns the Licensee against 
breaching the obligation again (Warning Notice); and 

(b) the Licensee breaches the obligation specified in a Warning Notice again at any 
time during the 6 month period following service of the Warning Notice, 
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POTL may terminate this Agreement and cancel this Licence with immediate effect or on the 
expiry of any notice period specified by POTL by giving written notice of termination to the 
Licensee. 

16.5 No release 

Termination by POTL pursuant to this clause 16 will not: 

(a) prejudice any of POTL's or the Licensee's other rights and remedies under this 
Agreement or at law or in equity; or 

(b) release the Licensee from liability in respect of anything that occurred at or prior to 
termination. 

16.6 Vacation of Port on termination or expiry of Term 

(a) Upon termination of this Licence or expiry of the Term the Licensee must at the 
Licensee's expense promptly and in any event within 30 days (30 Day Deadline) 
remove all property belonging to the Licensee or any of its Associates from the 
Designated Operating Area. 

(b) Unless otherwise agreed in writing, any property of the Licensee that is not 
removed by the 30 Day Deadline (Abandoned Property) may be moved by POTL 
and stored anywhere and the Licensee shall pay POTL's reasonable costs incurred 
in removing and storing any Abandoned Property including any reasonable storage 
charges imposed by POTL for storage in the Port.  Nothing will create a 
relationship of bailor and bailee between the Licensee and POTL in relation any 
Abandoned Property and nothing will render POTL liable for any loss or damage of 
any kind to any Abandoned Property regardless of how it is caused (including loss 
or damage caused by any negligent or other tortious or wrongful acts or omissions 
on the part of POTL or any of its Associates). 

16.7 Option to Bare Boat Charter on termination 

(a) If at any time: 

(i) the Licensee wishes to terminate this Agreement and this Licence and 
POTL is willing to agree to termination; or 

(ii) this Agreement and this Licence is terminated for any reason; 

then POTL shall have the option to charter from the Licensee the Tugs (or any one 
or more of them) on a bare boat basis at fair market rates and upon reasonable terms 
(Rates and Terms) to be agreed between the parties for a period of 6 months (or a 
lesser term on POTL's election) commencing immediately upon the termination of 
this Agreement. The parties agree to negotiate the Rates and Terms in good faith 
and shall use their best endeavours to agree upon the Rates and Terms with 48 
hours of termination. 

(b) If the parties cannot agree upon the Rates and Terms within 48 hours of termination 
the matters in dispute with respect to the Rates and Terms may be referred to a 
person with appropriate experience agreed between the parties or, and in the 
absence of agreement, by a person nominated at the request of either party by the 
Director, Marine and Ports Division, Queensland Department of Transport 
(Director's Nominee). The Director's Nominee: 
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(i) shall act as an expert and determine the Rates and Terms that will apply 
and the provisions of clause 22.2 shall apply; and 

(ii) the parties shall instruct the Director's Nominee to determine the Rates 
and Terms after taking into account any evidence or submissions 
provided by the parties with respect to the prevailing market rates for 
bare boat harbour tug charters in Queensland and the most commonly 
used terms and conditions for bare boat harbour tug chartering in 
Australian ports. 

17. Appeal against suspension or termination of Licence 

17.1 Applications 

If the Licensee considers that any suspension or cancellation of the Licence by POTL pursuant 
to clause 16 or otherwise is unfair then: 

(a) the Licensee may make a written application to POTL’s Chief Executive Officer 
within 30 days of the date of the receipt of the notice of suspension or cancellation 
for the fairness of the suspension or cancellation to be reviewed (Appeal 
Application); 

(b) provided the Appeal Application sets out reasons as to why the Licensee considers 
the suspension or cancellation was unfair, POTL’s Chief Executive Officer shall 
refer the Appeal Application to POTL’s board of directors (Board) for 
consideration at its next Board meeting, or at a special meeting to be convened, and 
advise the Licensee, with reasonable notice, of the date of that Board meeting; 

(c) on referral of an Appeal Application, the Board shall observe the following 
procedure in considering the Appeal Application: 

(i) the Board will examine the details of the Appeal Application, and in its 
absolute discretion, decide on whether or not the suspension or 
cancellation was unfair; 

(ii) the Board will examine the Appeal Application in a manner which 
ensures the Appeal Application's prompt determination; 

(iii) the Board shall examine any new or additional evidence relating to the 
Appeal Application; 

(iv) the Board may, if the Board considers it necessary, request parties to 
attend the Board meeting and give evidence or give information.  The 
Board will, on the Licensee's request, permit employees of, or other 
witnesses for the Licensee to attend the Board meeting and give evidence 
or provide information provided that the provision of evidence or 
information shall be subject to such rules and procedures that the Board 
reasonably directs; 

(v) the Board may inform itself and invoke other procedures as it sees fit and 
is not bound by the rules of evidence; 

(vi) if any employee of, or other witnesses for the Licensee are called to 
attend the Board meeting, they shall be entitled to legal representation in 
the Board’s discretion; 
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(vii) a determination of the Board with respect to an Appeal Application will 
be forwarded to the Licensee within 72 hours of it being determined; 

(viii) if the Board decides that the suspension or cancellation of the Licence 
was unfair, the Board will reinstate the Licence on such terms and 
conditions as it sees fit; and 

(ix) the Board will, at the Licensee’s request, provide written reasons for its 
decision. 

18. Force Majeure 

Despite anything to the contrary contained elsewhere in this Agreement, neither party shall be 
in breach or default of any obligation under this Agreement in circumstances where the party’s 
compliance with the particular obligation was interfered with or delayed or prevented by a 
Force Majeure Event.  Any party which is unable to comply with any obligation under this 
Agreement due to a Force Majeure Event shall advise the other party promptly and shall use its 
best endeavours to overcome the Force Majeure Event and resume its ability to comply with 
all of its obligations under this Agreement as soon as possible. 

19. Goods and Services Tax 

19.1 Definitions 

Unless clearly indicated to the contrary, "GST" and other terms used in this clause (and in 
other provisions of this Agreement where the GST meanings are expressly intended) have the 
meanings ascribed to those terms by the A New Tax System (Goods and Services Tax) Act 1999 
(Cth) or any replacement or other relevant legislation and regulations. 

19.2 GST payable   

If GST is payable by a party to this Agreement in relation to any supply that it makes under, in 
connection with or resulting from this Agreement (Supplier), the parties acknowledge and 
agree that: 

(a) any consideration provided for that supply under this Agreement other than under 
this clause 19.2 or any value deemed for GST purposes in relation to that supply 
(Agreed Amount) is exclusive of GST (unless otherwise specified); 

(b) an additional amount will be payable by the recipient of that supply (Recipient) 
equal to the Agreed Amount for that supply multiplied by the applicable rate of 
GST; 

(c) the additional amount is payable in the same manner as for the Agreed Amount and 
at the same time as any part of the Agreed Amount is to be first provided for that 
supply; and 

(d) the Supplier shall provide, on or prior to the due date for payment, a tax invoice to 
the Recipient which complies the requirements of relevant legislation. 

19.3 Variation 

If, following the payment of an additional amount pursuant to clause 19.2(a) in relation to a 
supply made by the Supplier, the GST payable by the Supplier to the Australian Taxation 
Office for that supply varies from the total consideration provided by the Recipient to the 
Supplier on account of GST on that supply such that: 
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(a) the Supplier is required to pay a further amount of GST in respect of that supply; or 

(b) the Supplier receives a refund or credit of the whole or any part of the GST paid by 
the Supplier in relation to that supply, 

then the Supplier shall provide a corresponding refund or credit to the Recipient or shall be 
entitled to receive the amount of that variation from the Recipient (as appropriate).  For the 
purposes of calculating variations under this clause, any additional amount referred to in clause 
19.2 is taken to be amended by the amount of any earlier variation made under this clause. 

20. Notices 

20.1 Form 

Unless expressly stated otherwise in this Agreement, all notices, certificates, consents, 
approvals, waivers, invoices and other communications in connection with this Agreement 
(Notices) shall be in writing, signed by the sender (if an individual) or an authorised officer of 
the sender and marked for the attention of the person identified in the details set out in clause 
20.3 (Details). 

20.2 Delivery 

Notices shall be: 

(a) left at the address set out or referred to in the Details; 

(b) sent by prepaid or ordinary post to the address set out or referred to in the Details; 

(c) sent by facsimile to the facsimile number set out or referred to in the Details; or 

(d) may be given in any manner authorised by law. 

However, if the intended recipient has notified a changed postal address or changed facsimile 
number, then the communication shall be to that address or number. 

20.3 Addresses 

The respective addresses and facsimile numbers of the Parties are: 

POTL 

Chief Executive Officer 
Townsville Port Authority  
Benwell Road 
TOWNSVILLE QLD 4810 

or as otherwise advised by POTL to the Licensee in writing. The Licensee 
Chief Executive Officer 
[insert] 

or as otherwise advised by the Licensee to POTL in writing. 

20.4 When effective 

Notices take effect from the time they are received and notices shall be deemed to have been 
received as follows: 
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(a) if sent by post, a Notice shall be deemed to have been received three days after 
posting (or seven days after posting if sent to or from a place outside Australia); 

(b) if sent by facsimile, a Notice shall be deemed to have been received at the time 
shown in the transmission report as the time that the whole facsimile was sent; and 

(c) despite anything in clauses 20.4(a) or 20.4(b) if a Notice is received after 5.00 pm 
in the place of receipt or on a non-Business Day, then the Notice shall be deemed to 
have been received at 9.00 am on the next Business Day. 

21. General 

21.1 Entire agreement 

This Agreement constitutes the entire agreement between POTL and the Licensee and 
supersedes all previous agreements, understandings and negotiations on that subject matter. 

21.2 No representations or warranties 

Each party acknowledges that in entering into this Agreement it has not relied on any 
representations or warranties about its subject matter except as expressly provided by the 
written terms of this Agreement. 

21.3 No assignment 

The Licence is not capable of being assigned or transferred by the Licensee under any 
circumstances. 

21.4 Relationship 

Nothing in this Agreement shall create any agency, joint venture, partnership or employer and 
employee relationship between the Licensee and POTL.   

21.5 Severance 

If any term or part contained in this Agreement is declared or becomes unenforceable, invalid 
or illegal for any reason then that term or part shall be severed from this Agreement and the 
other terms and parts of this Agreement shall remain in full force and effect. 

21.6 Moratorium  

The application to this Agreement of any moratorium or other Act whether State or Federal 
having the effect of extending the Term, reducing or postponing the payment of the Licence 
Fee or any part of the Licence Fee or otherwise affecting the operation of the covenants, 
conditions and stipulations on the part of the Licensee to be performed or observed or 
providing for compensation, rights or privileges at the expense of POTL in favour of the 
Licensee or any other person is expressly excluded and negatived. 

21.7 No Waiver 

No waiver of any breach of any of the terms of this Agreement shall be effective unless such 
waiver is in writing and signed by the Party against whom such waiver is claimed.  No waiver 
of any breach shall be deemed to be a waiver of any other or subsequent breach, whether of a 
like or different nature.  Any consent or approval given pursuant to this Agreement shall be 
limited to its express terms and shall not otherwise increase the obligations of the Party giving 
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such consent or approval or otherwise reduce the obligations of the Party receiving such 
consent or approval. 

21.8 Proper law 

This Agreement shall be governed by the law of Queensland and the Parties agree to submit to 
the non-exclusive jurisdiction of the courts of Queensland. 

21.9 Costs 

The Licensee shall pay: 

(a) POTL's legal and other costs and expenses in connection with the preparation, 
execution, completion and other related documentation; and  

(b) its own legal and administrative costs. 

21.10 Stamp duty 

The Licensee must pay all stamp duty assessed on this Agreement. 

22. Expert determinations 

22.1 Definitions 

The following definitions apply for the purposes of this clause: 

"Dispute" means any dispute or determination that is referred for expert determination 
pursuant to this Agreement or otherwise referred for expert determination by agreement 
between the parties.  

"President" means the President of the Institute of Chartered Accountants in Australia 
(Queensland Chapter).  

22.2 Expert Determinations 

Where any Dispute is referred by either party for expert determination then: 

(a) the expert shall be appointed at the request of either party by the President and the 
expert shall be a person who has no direct or indirect personal interest in the 
outcome of the determination the expert is requested to make; 

(b) the expert shall determine the issues in dispute as an expert not an arbitrator; 

(c) the expert shall be entitled to determine procedures and deadlines for the making of 
submissions and each party shall be entitled to a copy of the other party's 
submissions and may make a submission in reply; 

(d) the expert shall be required to give due weight to any submissions put forward by a 
party; 

(e) the parties shall supply the expert with any information, assistance and co-operation 
that the expert requests in connection with the expert’s determination and each 
party shall use its reasonable endeavours to ensure that the expert makes the expert 
determination as expeditiously as possible; 
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(f) the expert shall be requested to give reasons for the expert’s determination and, in 
the absence of manifest and fundamental error, the expert's determination shall be 
final and binding on the parties; and 

(g) the costs of the expert shall be borne by the parties in equal shares. 
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Schedule 1 - Licence Fee 

[insert]
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Schedule 2 - Tugs 
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Schedule 3 -  Maximum Towage Services Rates 
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Executed By the parties: 

Executed by Port of Townsville Limited 
ABN 44 411 774 236 in accordance with 
section 127 of the Corporations Act by or in the 
presence of: 
 
 

   

    
Signature of Secretary/other Director   Signature of Director 

Name of Secretary/other Director in full 
 
 

  Name of Director 

Date of Signature   Date of Signature 
 

 

Executed by [insert] ACN [insert] in 
accordance with section 127 of the Corporations 
Act by or in the presence of: 
 
 

   

    
Signature of Secretary/other Director   Signature of Director 

Name of Secretary/other Director in full   Name of Director in full 
 
 

Date of Signature   Date of Signature 
 

 


