
 

  C.J. KINNANE  C.J. KINNANE  C.J. KINNANE  C.J. KINNANE                     
Solicitor                                                                                             

298 Allan Street, 
          Kyabram, Victoria, 3620 

               
   Phone (03) 58521 522 

Fax: (03) 5852 3931 
Mob. 0408 55 44 90 

e-mail: cjko@bigpond.com 

    
25 January, 2012 

 
The Secretary,  
Australian Competition & 
Consumer Commission,   Attn: John Raouw Ref: 46825 
GPO Box 3131 
CANBERRA… ACT… 2601 
 
 

Dear Sir,  
 
Re: Application for an Authorisation by the Victorian Farmers Federation (Horticulture Group) – Australian 
Processing Tomato Growers’ branch        
 
I refer to your e-mail received on 20 January, 2012 in this matter. Attached to that communication was a 
submission from Simplot dated 13 January, 2012 and a submission from Cedenco in response to the 
Draft Determination.  
 
I am instructed to respond to these submissions, as follows:-  
 
Submission from Simplot Australia Pty. Ltd. dated 13 January, 2012: 
 
The submission from Simplot Australia Pty. Ltd. provides an accurate summary of the task ahead of the 
tomato processing industry: 

 
“There needs to be a concerted effort to reduce the overall cost of processed tomato whilst 
providing the grower and the processor with a profitable return on their investment.”  
(Page 2, line 27 & 28); and  
 
“Simplot considers that the affected parties need to assess how to reduce harvesting, farming and 
processing costs…that will underpin the long term profitability of the tomato growing and processing 
industry.” (Page 3 Lines 1 – 4). 
 

Grower’s branch response: 
 
Costs can only be reduced by improvements in technology and increased efficiencies. The Growers are 
continually, striving to improve efficiencies by obtaining better yields, better quality, less wastage and by 
reducing costs.    
 
One input cost is the time taken to negotiate tomato supply contracts with the processor.  Experience 
shows that it takes time for the processor to negotiate individually with growers. Growers are prejudiced 
by the delay.   It is likely to promote efficiency and save costs by having a ‘once only’ annual negotiation 
between processor representatives and grower representatives. The Authorisation sought will allow this 
to occur.  
 
Allowing growers to negotiate through representatives should result in a public benefit.  It is better for the 
consumer that an Australian industry survives. Having a choice between Australian and overseas quality 
is important to the consumer. Security of food supply is very important. Overseas supply can dry up for all 
manner of reasons.  
 
The growers, therefore, understand, support and are working towards achieving the goal of reducing 
costs as set out in the Simplot submission. The Authorisation sought will go some way towards achieving 
this goal. 
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Response to Cedenco Australia Pty. Ltd. Submissions in response to the draft Determination: 
 
Cedenco appears to submit (amongst other things):- 
 
1. THAT the Authorisation should be limited to a two year period. The anticipated benefits of greater 
efficiencies and reduced costs should be clear, within that period of two years.  
 

Growers’ response: Two years is too short to properly evaluate the effectiveness of the proposed 
Authorisation.  
 
In the first year, the Growers will need to adopt or evolve procedures appropriate to the new 
circumstances. In the beginning, growers are likely to put  much effort into the creation of and 
bedding down of effective systems for gathering information, (both from individual growers, as 
well as industry and market trends) briefing growers and seeking consensus for a common 
approach.  
 
It is likely that, as each year of the Authorisation period passes, the parties will become better 
and more efficient at the task.  
 
The uncertainty and costs involved in applying to extend a two year period impose a burden on 
the parties. If it turns out that the Authorisation is ineffective, any grower can make a separate 
contract with Cedenco without seeking consent or approval from anyone. Growers will only use 
the Authorisation if it is more effective than the present system and saves time and money.  If it is 
not, the Authorisation will fall into disuse or, individual growers will abandon collective bargaining.  
 
Growers submit that a 5 year period is the optimum period to give the Authorisation a chance to 
prove that it is worthwhile.  
 

2. THAT the Authorisation should not extend to growers who operate or have an interest in a tomato 
processing business. Any growers who become members of the Goulburn Valley Food Group (GVAFG) 
proposed tomato processing co-operative should be excluded from the Authorisation for collective 
bargaining. 

 
Growers’ response: The Growers agree to this submission, which was included in the Draft 
Determination dated 13 December, 2011.  
 

3. THAT the Authorisation will not reduce transaction costs because Cedenco will still need to undertake 
individual negotiations with growers to ensure that their contracts are appropriately tailored to the 
requirements and circumstances of the grower and Cedenco.  The proposed collective bargaining 
process will simply create an additional administrative burden for Cedenco (and the Growers).  
 

Growers’ response:  The Authorisation is certain to reduce costs.  A committee of Growers will 
deal with the terms of the annual Agreement to Supply/Purchase Tomatoes, instead of individual 
growers having to do so.  The committee can obtain legal advice (if necessary) as to the 
interpretation of terms rather than each grower having to do so. The Grower committee can focus 
on the Agreement and fully master the documents rather than individual growers not really 
knowing what terms means but trusting to luck that everything is O.K.  
 
All players say, that the industry must become more efficient in every way if it is to succeed 
against cheap imports. Success will come when each component of the growing/processing is 
made as efficient as possible. This includes bargaining between growers and processors. If the 
growers stop growing because it is not worth growing then Cedenco will either grow all of its own 
requirements or cease processing.  
 
A distinction should be made between negotiating the terms of the Supply Agreement (which is 
what the Authorisation will allow) and technical data (e.g. plant varieties, area to be planted,  
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Response to Cedenco Australia Pty. Ltd. Submissions in response to the draft Determination: 

 
…target harvesting dates etc) which, usually, is set out as a schedule to the Agreement. 
Technical data is gathered from farmers by Cedenco Field officers. It is not part of the bargaining 
process.   Cedenco overstates the importance of this aspect by labelling such discussions as 
“individual negotiations.”  (If they are true negotiations, they would deal with price, which they do 
not do).  
 

4. THAT Cedenco is in a relatively weak bargaining position as compared to the growers. 
 

Growers’ response:  The growers dispute this statement because:-  
• The growers cannot sell their produce to any other processor; 
• Cedenco already grows a large percentage of its own requirements and to that extent the 

growers have little influence with the processor and 
• The numbers of growers has dwindled from (approximately) 400 to just 12 active growers, 

which suggests that tomato growing is not all that profitable.  
 
 
5.  THAT the Authorisation will change the dynamics of bargaining and may lead to the growers “holding 
out” on Cedenco particularly as the growers have the ability to undertake alternative activities. 
 

Growers’ response:  One processor and just 12 independent growers suggest that In terms of 
numbers, the tomato processing industry in Australia is miniscule.  The following statement 
contained in the submission by Simplot is a fair assessment of the task facing processor and 
growers, alike:- 

 
“There needs to be a concerted effort to reduce the overall cost of processed tomato whilst 
providing the grower and the processor with a profitable return on their investment.”  
 
Without Cedenco the growers will have no buyer for their produce and without growers Cedenco 
is unlikely to be viable. Both parties have a stake in the success of the other. The growers 
foresee that one of the advantages of the Authorisation is that it will bring a more mature attitude 
to their dealings with one another. Neither party will be the “junior” partner. They must co-operate 
or they will both be out of business.  
 
There is more profit in not only surviving but also in taking back that part of the Australian market 
that has been taken over by overseas product.  Apart from cheap product due to poor quality, the 
only thing going for overseas producers is cheap labour. Mechanisation and ever better yields of 
high quality fruit must surely better the odds against cheap labour?  The Australian industry must 
hang on until overseas labour demands higher wages and better conditions. 
 
The growers do not have an alternative crop. Certainly, they can grow other crops but none that 
will utilise the infrastructure which they now own and would be wasted if growers did not grow 
processing tomatoes.  There is no other crop that suits the land and irrigation water available to 
the growers.  They want to stay in the industry and solve its problems.   
 
 

6.  THAT growers have a high level of input into the terms and conditions of their contracts and this 
input is reflected in the substance of their contracts. 
 

Growers’ response:  This is not so.  Contracts between individual growers are the same. The only 
essential difference between individual contracts is the tonnages which is the result of practical 
considerations surrounding matters such as availability of land and water, not as a result of 
negotiations. Premiums are paid as an inducement to produce best quality fruit. However, all 
contracts offer the same inducements at the same rate. 
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Response to Cedenco Australia Pty. Ltd. Submissions in response to the draft Determination: 

 
Until the point was made in the Application for Authorisation, Supply agreements were not offered 
until 6 months after growers had started to prepare land for the tomato crop. Growers had little 
chance to negotiate any changes to the Supply agreement. If they stopped ground preparation 
awaiting offer and acceptance, they would not be in time for planting. In 2011, the processor 
found time to start negotiations in May, many months earlier than in past years.  
 
The processor should embrace the Authorisation as it is likely to save a great deal of time in 
dealing with individual growers. The Grower representatives will have canvassed requirements 
and abilities of the growers and will be able to provide Cedenco with all of the required 
information without visiting each grower. (Some growers are situated 120 kilometres away from 
the Cedenco plant.) 
 

7.  THAT the practical reality of negotiating supply contracts requires individual negotiation on matters 
such as the quantity of tomatoes to be grown, varieties and dates for harvesting. 
 

Growers’ response: Decisions about matters such as quantity, varieties of tomatoes to be grown 
and harvesting dates are solely in the hands of the processor, at present. Quantity depends upon 
the tonnage offered by the processor. The processor decides what varieties best suit its 
requirements and tells the grower accordingly. Harvesting is decided by the processor as it tries 
to juggle rates of delivery of tomatoes to suit the daily capacity of its plant to accept tomatoes. 
That is the reason why the processor, not the grower, harvests the crop.  The growers appreciate 
the problems faced by the processor. Both parties have shown proper regard and a great deal of 
co-operation in solving the problems surrounding these matters.  But they are not negotiations of 
the importance aimed at by the Authorisation to collectively bargain.  
 

8. THAT  the setting of a supply price is difficult as the processor takes into account many things, such as 
– adjustments for total soluble solids in the fruit; transport distance; costs of seedlings and harvesting 
costs as well as inducements to maintain growers at places that are in different soil and climate districts.  
 

Growers’ response:  Just as there is an inter-dependant relationship between processor and 
growers so is there a relationship between growers. The loss of any one grower is likely to 
jeopardise the whole growing industry. If Cedenco can’t source sufficient fruit from the area 
surrounding its plant, it may as well close down. One of the efficiencies that the Authorisation 
should promote is for the growers representatives to approach Cedenco with this type of 
information already worked out.    
 

9. THAT the collective bargaining process will increase transaction costs. Cedenco will still need to 
negotiate with individual growers and would have to participate in such a process in good faith.  

 
Grower’s response: One of the advantages of the Authorisation is that it is voluntary. If there is no 
advantage to a grower then he or she can negotiate individually.  There are number of ‘core’ 
terms of the supply agreement that apply to all growers. Collective bargaining is worthwhile in 
settling these terms. At present, the processor could have to explain, argue and negotiate with 
each grower. Under the Authorisation, Cedenco would only need to deal with grower 
representatives; would not have to travel to the farthest grower and would expect that grower 
representatives would be articulate and well informed.  
 

10.  THAT growers who have an interest (legal or equitable) in a tomato processing business should be 
excluded from participating in the collective negotiating process. Furthermore, measures should be put in 
place to monitor and control such interests, including:-  

• Declaration of interests by all growers; 
• Notification requirements if a grower acquires an interest in a processor; 
• New growers to make declarations of interest; 
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Response to Cedenco Australia Pty. Ltd. Submissions in response to the draft Determination: 

 
• Growers with interests in processors would have to be excluded from access to communications 

under the collective bargaining process; 
• Included growers would need to undertake not to discuss or disclose information with excluded 

growers. 
 

Growers’ response:  The growers have agreed to accept the stipulation set out in the Draft 
Determination to the effect that growers who do have an interest in a processor should not have 
the benefit or participate in the collective bargaining process.  
 
However, the growers do not agree with any or all of the measures suggested in the Cedenco 
submission.  In their opinion, the measures are unnecessary not to mention unwieldy and just 
another layer of paper work eating at time and profit. The purpose of obtaining Authorisation was 
to streamline dealings between the parties.  
 
It is sufficient that the Authorisation excludes any grower who has an interest in a processor. The 
embargo is on the APTG bargaining on behalf of such a grower/processor. At present, only 
Cedenco processes tomatoes for sale to other factories.  It is unlikely that some one would invest 
the large sums necessary to rival Cedenco, not to mention competing with tomato imports.   The 
Heinz company claims that it shut its factory in northern Victoria because of difficult trading 
conditions.  The growers suggest that the Commission should not impose any requirements for 
declarations; “ring fencing” measures or the like because they are unnecessary. The Commission 
could reserve the right to impose further conditions at some future time dealing with this 
limitation, if it is concerned.  
 

The growers consent to this communication being placed on the Public Register.  
 
Please contact me if you require clarification of any part of this submission.  
 

 
Yours faithfully,  
 
 
 
 
 
 
 
CHRIS KINNANE 



        


