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19 December 2012 
 
By email: adjudication@accc.gov.au  
 
Mr Richard Chadwick 
General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 520 
MELBOURNE VIC 3001 
 
 
Dear Mr Chadwick 
 
Application for minor variation Energy Assured Limi ted Authorisation A91258 & 
A91259 – interested party consultation 
 
Consumer Action Law Centre (Consumer Action ) is pleased to provide a submission to the 
Australian Competition and Consumer Commission (ACCC) consultation process for the 
Application for minor variation Energy Assured Limited Authorisation A91258 & A91259 (the 
application ).  
 
As we understand, Energy Assured Limited (EAL ) is seeking to amend its Code to “clarify 
how it applies to energy marketers that provide a comparator service (comparators)” and 
that it has done this by submitting a draft of the Code that incorporates changes to this 
effect. We also understand that they are seeking some interpretation around operational 
ambiguities for compliance by comparators and the sales agents that represent them. 
 
We are of the firm view that all sales representatives engaging in unsolicited door-to-door 
marketing should be subject to same regulation, including industry self-regulatory codes. 
This should include those door-knocking for the purposes of introducing switching sites 
(comparators).  
 
Ongoing and overarching concerns with the Code 
 
It remains our view that the EAL code does not offer adequate consumer protection and the 
anti-competitive public detriments of the code outweigh its benefits. In particular: 
 

• Door knocking as a sales channel is inherently anti-competitive. This is because 
sales agents generally proffer one energy deal, and provide very limited opportunity 
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for a consumer to consider other offers in the marketplace before accepting the offer 
proposed. Many of the contracts marketed door-to-door are fixed term and this can 
mean a consumer is trapped by a decision made under pressure. In a recent 
Consumer Action survey, over half of the participants stated that they felt the most 
pressure when a sale was made in-home or at the door (compared to other sales 
channels).1 While the application proposes extension to services that offer multiple 
contracts, these switching companies do not offer contracts on behalf of all retailers 
and the variation to the Code provides no assurance that consumers will be provided 
an opportunity to consider contracts and deals from providers not associated with the 
comparison service provider.  
 

• The remuneration arrangements for sales agents encourage high pressure and poor 
conduct. Commission-driven sales encourage sales agents to obtain sales through 
under-handed means. This was recently confirmed through research undertaken for 
the ACCC (by Frost & Sullivan). This research also noted that there was high 
turnover of sales agents in the industry, meaning there is very little incentive on sales 
agents to engage in good practice because their involvement in the industry is 
"temporary". It is our understanding that commissions are not made transparent to 
consumers, and it is our view that this is even more of a problem with respect to door 
knockers acting on behalf of comparison services. 
 

• It is our understanding that the EAL Code promotes disciplining of individual agents 
rather than energy retailers for misconduct. For example, it appears that if sales 
agent engages in a level 3 breach they are at risk of deregistration, while a retailer as 
no risk of publicity of any breaches until conduct reaches a level 5 breach. Indeed, it 
appears that a number of agents have been deregistered, but there has been no 
public information about which retailers where responsible for this misconduct, nor 
does the EAL's annual report disclose any sanctions against members. It is our view 
that public benefit will arise if energy retailers take responsibility for their marketing, 
rather than attribute misconduct to marketing sub-contractors or individual sales 
agents.  
 

• The EAL Code does not appear to contribute to identifying and redressing systemic 
issues in energy marketing. We are unaware of any public reporting of systemic 
misconduct as a result of the establishment of the EAL Code. In our view, identifying, 
redressing and preventing systemic misconduct should be a primary goal of an 
industry code.  
 

• There does not appear to be widespread consumer awareness about the EAL Code, 
and the complaint mechanisms remain unclear. While there appear to be 
memorandums of understanding between EAL and energy ombudsman services, it 
appears that EAL will generally refer complaints to the relevant retailer and that EAL 
will only refer complaints to the ombudsman if a consumer is dissatisfied with a 
response of an energy retailer. It remains unclear how EAL determines that a 
consumer is satisfied with the response of a retailer. 

                                                 
1 Consumer Action, Door-to-door sales: Consumer Views, available at: http://donotknock.org.au/wp-
content/uploads/2012/04/Door-to-door-sales-Consumer-views-2012-Consumer-Action-Law-Centre.pdf.  
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Recommendation 
 
Consumer Action recommends that should the ACCC authorise the inclusion of comparators 
under the EAL code on the basis that at minimum, the representatives of comparator services 
are bound to provide (at the door): 

• A full list of those energy retailers it represents and those it does not; 
• Details of all commission payments made by energy retailers to the comparator 

service; and 
• Information about Government sponsored energy comparator services. 

 
We also suggest that the ACCC investigates more fully the information provided by 
comparator services to ensure that they are not engaging in misleading conduct (including, 
for example, by not providing information about competitive offers).  
 
Should you have any questions about our submission, please contact Janine Rayner of our 
Centre on 03 9670 5088. 
 
Yours sincerely 
CONSUMER ACTION LAW CENTRE  
 

 
 
 
 

Janine Rayner       
Senior Policy Officer - Energy  

 


