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Summary  

 

The Australian Competition and Consumer Commission (ACCC) has assessed the third line 
forcing notification lodged by First Class Taxis Pty Ltd (First Class Taxis) on 23 April 2012. The 
ACCC is satisfied that the likely benefit to the public from the notified conduct will outweigh the 
likely detriment to the public from the notified conduct and as such it does not intend to take any 
further action at this time. 

The ACCC may, at any time, review the notification and revoke it if it is satisfied that the likely 
benefit to the public will not outweigh the likely detriment to the public from the conduct. 

First Class Taxis is a taxi management company. It acts (on behalf of taxi licence owners) as a 
bailor for taxi cabs under its management, bailing those taxi cabs to taxi drivers (bailees) 1. A 
bailee driver is a person to whom a taxi cab operator bails a taxi cab for the purpose of that 
person operating the taxi cab in accordance with the conditions of their bailment agreement. First 
Class Taxis currently manages and leases (from taxi-cab licence owners) 73 taxi-cab licences on 
the Gold Coast.  

Under the notification, First Class Taxis proposes to enter into taxi bailment agreements with taxi 
drivers on condition that the taxi driver only acquires Electronic Funds Transfer at Point of Sale 
(EFTPOS) facilities from a supplier approved by First Class Taxis Pty Ltd (First Class Taxis). The 
Criteria by which First Class Taxis will approve EFTPOS suppliers includes transparency and 
accountability requirements around the passenger fares received by bailees.  

The ACCC notes that in 2011 First Class Taxis lodged a notification which concerned broadly 
similar conduct, but on more restrictive terms. That notification was withdrawn after significant 
concerns were raised in relation to the possible restrictive effect of the proposed conduct. First 
Class Taxis submits that the present notification is intended to address those concerns. 

The ACCC considers that the notified conduct is likely to result in public benefits in the form of 
enhanced transparency of transaction records, reduced risk of fraud, and some operational and 
administrative efficiencies, particularly to First Class Taxis.  

The ACCC considers that the notified conduct is likely to result in minimal public detriments, in the 
form of some costs incurred by drivers and EFTPOS suppliers in seeking approval from First 
Class Taxis, as well as costs to drivers and First Class Taxis in administering and complying with 
the terms of the notified conduct. 

Some concerns were raised by interested parties relating to the risk that the notified conduct may 
foreclose competition from some EFTPOS suppliers, restrict the ability of drivers to negotiate 
terms with EFTPOS suppliers, or result in an unsatisfactory calculation or payment of income to 
drivers. However, the ACCC considers that these detriments are likely to be limited because the 
Criteria for approving EFTPOS suppliers are not unduly onerous or burdensome, drivers will still 
be able to negotiate with EFTPOS suppliers over driver commissions and rebates, and the 
calculation and payment of income will not change as a result of the notified conduct. 

                                            
 
1
    Bailment agreements provide for the temporary placement of control over, or possession of a taxi by one person, 

the bailor (operator), into the hands of another, the bailee (driver), for a designated purpose and period upon which 
the parties have agreed. The Bailment Agreement is a legal document, outlining the rights, responsibilities and 
obligations of drivers (the bailee) and operators (the bailor). 
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On balance, the ACCC is satisfied that the likely benefit to the public from the notified conduct will 
outweigh the likely detriment to the public and has therefore decided not to take any further action 
at this time. The ACCC may revoke a third line forcing notification at any time if it is satisfied that 
the likely benefit to the public will not outweigh the likely detriment to the public from the conduct.  
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Glossary 

ACCC – Australian Competition and Consumer Commission 

 

Act – Australian Competition and Consumer Act 2010 

 

ATO – Australian Taxation Office 

 

Bailor – A person who holds a licence to operate a taxi-cab 

 

Bailee – A person to whom the right to operate a taxi-cab has been assigned 

 

Operator – A person or business that owns or leases one or more taxi licences and 
is responsible for day-to-day management of the taxis they operate.  Operators often 
engage a number of taxi drivers.   

 

TSS – The Queensland Taxi Transport Subsidy Scheme.   

 

QTMR – Queensland Department of Transport and Main Roads  
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Introduction 

1. The Australian Competition and Consumer Commission (the ACCC) is the 
Commonwealth agency responsible for administering the Competition and Consumer 
Act 2010 (the Act).  A key objective of the Act is to prevent conduct or arrangements 
that are anti-competitive, thereby encouraging competition and efficiency in business, 
resulting in greater choice for consumers in price, quality and service. 

2. Third line forcing is a type of exclusive dealing conduct which is prohibited by the Act. 
Generally, third line forcing involves the supply of goods or services on condition that a 
buyer acquires other goods or services from a particular third party, or a refusal to 
supply because the buyer will not agree to that condition. 

3. Lodging a notification with the ACCC for third line forcing conduct provides protection 
from legal action for the conduct. Once a notification is lodged, the protection for the 
notified conduct commences after 14 days. The ACCC may revoke a third line forcing 
notification at any time if it is satisfied that the likely benefit to the public will not 
outweigh the likely detriment to the public from the conduct.2 

Conduct 

4. On 23 April 2012 First Class Taxis Pty Ltd (First Class Taxis) lodged notification 
N95824 concerning third line forcing conduct in breach of sections 47(6) and 47(7) of 
the Act. 

5. Under the notified conduct, First Class Taxis proposes to require each bailee to use 
and/or acquire EFTPOS facilities exclusively from a supplier approved by First Class 
Taxis.  

6. First Class Taxis will reasonably approve EFTPOS suppliers that satisfy all of the 
following Criteria:  

a. Provide a payment system which allows the bailee to process non-cash 
payment systems 

b. Provide a payment system which does not permit payment of any monies 
(excluding bailee commissions and rebates) into an account other than those 
accounts nominated by First Class Taxis in conjunction with the bailee. First 
Class Taxis shall require the bailee to accept as a condition of the First Class 
Taxis Bailment Agreement that all monies from EFTPOS Transactions 
(excluding bailee commissions and rebates) be deposited into a bank account 
nominated by First Class Taxis in conjunction with the bailee; and 

c. Provide processing services which facilitate the distribution between First 
Class Taxis and the bailee of passenger fares received by way of EFTPOS. 
First Class Taxis shall require the bailee to accept as a condition of the First 
Class Taxis Bailment Agreement that a copy of ALL transaction reports (daily, 
bi weekly, weekly or monthly) issued by the EFTPOS Supplier (see 

                                            
 
2
    The ACCC conducts a comprehensive and rigorous public consultation process before making a decision to 

revoke a notification which includes the ACCC issuing a Draft Notice advising the notifying party, and 
interested parties, that the ACCC intends to revoke the notification. 
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Attachment 1) be also sent to First Class Taxis for accountability, 
reconciliation, auditing and record keeping purposes. 

(the Criteria) 

7. While legal protection to engage in the notified third line forcing conduct has applied 
since 7 May 2012, the ACCC understands that First Class Taxis is not yet engaging in 
the conduct. Therefore the ACCC’s consideration of public benefits and public 
detriments in this assessment is based upon analysis of the notification and 
submissions; there is not yet any evidence of the actual public benefits and public 
detriments of implemented conduct to draw upon. Such evidence would be highly 
relevant to any future ACCC assessment of whether the public benefits of the conduct 
outweigh the public detriments. 

Previous (Withdrawn) Notification  

8. On 27 September 2011 First Class Taxis lodged notification N95566 which concerned 
broadly similar conduct, but on more restrictive terms.  

9. In particular, First Class Taxis proposed to bail its taxis to drivers on condition that the 
driver acquired EFTPOS services from a supplier approved by First Class Taxis. First 
Class Taxis submitted that it would reasonably approve suppliers that satisfied all of 
the following criteria: 

 provide a charge account system which gives passengers a line of credit to pay 
for taxi fares and related charges 

 provide a payment system which allows the bailee to process non-cash payment 
systems and other payment systems as mandated by law 

 provide processing services which facilitate the distribution between First Class 
Taxis and the bailee of passenger fares received by way of EFTPOS 

 provide EFTPOS terminals that will be hardwired to taxi cab meters so as to allow 
real time visibility and recording of all transactions by First Class Taxis, and 

 provide a payment system which does not permit payment of any monies into an 
account other than accounts designated by First Class Taxis. 

10. The ACCC consulted with a variety of interested parties in relation to notification 
N95566, including industry participants (taxi operators and EFTPOS terminal 
providers); government agencies; and industry representative associations. Significant 
concerns were raised about the possible exclusionary effect of the notified conduct, 
particularly in relation to competition for the provision of EFTPOS services for taxis, 
where it appeared likely that most suppliers other than Cabcharge would be unable to 
meet the criteria.  

11. The ACCC understands that at no stage did First Class Taxis actually engage in the 
conduct proposed under N95566. Pursuant to further consultation between industry 
and First Class Taxis, First Class Taxis withdrew notification N95566 on 29 March 
2012. First Class Taxis submits that the present notification seeks to address the 
concerns raised in relation to N95566. 
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Statutory test 

12. Sub-sections 47(6) and 47(7) of the Act prohibit conduct known as ‘third line forcing’ 
which involves the supply of goods or services on condition that the customer also 
acquire goods or services from a third party, or a refusal to supply goods or services 
because the buyer will not agree to that condition. Third line forcing conduct is a per se 
provision, meaning that it amounts to a contravention of the Act regardless of its effect 
on competition. 

13. Section 93(1) of the Act provides that a corporation that engages or proposes to 
engage in third line forcing conduct may give to the ACCC notice, as prescribed, 
setting out particulars of the conduct or proposed conduct. If a notice has been given 
and is in force the corporation may engage in the conduct as described. 

14. The ACCC assesses third line forcing notifications according to the test in section 
93(3A) of the Act. In particular, if the ACCC is satisfied that the likely benefit to the 
public from the conduct or proposed conduct will not outweigh the likely detriment to 
the public from the conduct or proposed conduct, the ACCC may give the corporation 
a written notice stating that the ACCC is so satisfied.  The effect of giving such a notice 
is to revoke the protection from legal action afforded by the lodging of the notification. 

15. Where the ACCC allows a notification to stand it will generally not release a written 
statement of reasons. However, in some circumstances, particularly where the 
notification is likely to be of interest to, or likely to affect, the public or interested parties 
in the industry to which the notified conduct relates, the ACCC will issue a written 
document outlining its reasons for allowing the notification to stand. This document 
outlines the ACCC’s reasons for allowing notification N95824 to stand. 

Background  

Applicant  

16. The applicant, First Class Taxis has provided the following information with respect to 
its business3: 

 First Class Taxis is a taxi management company and bails taxi cabs under its 
management to taxi drivers.  

 There exist approximately 370 taxi licences on the Gold Coast of which First 
Class Taxis currently manages and leases 73 (approximately 20%). First Class 
Taxis does not own the licences but leases the licences from the licence owners 
and manages the taxis on behalf of the licence owners. 

 First Class Taxis offers full mechanical, panel beating, roadworthy certificates and 
LPG certificates to the taxi industry and to the public. Further, First Class Taxis 
monitors taxi driver performance, including Occupational Health and Safety, 
fatigue monitoring, extensive driver training, and breakdown support facilities.  

                                            
 
3
    Notification lodged by First Class Taxis Pty Ltd, 23 April 2012, can be viewed on the ACCC Public Register at: 

http://www.accc.gov.au/content/index.phtml/itemId/1048404/fromItemId/776499  

http://www.accc.gov.au/content/index.phtml/itemId/1048404/fromItemId/776499
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 First Class Taxis does not act in any capacity as a network, call centre or 
dispatch centre. It does not sublease taxi licences or operate a set pay-in 
operation. Every bailee’s income is on a commission basis4. All bailees sign and 
operate under a Taxi Bailment Agreement setting out the operating conditions of 
both bailor and bailee.  

 First Class Taxis presently acquires EFTPOS terminals for use in its taxi cabs 
from two EFTPOS suppliers, Cabcharge (which supplies terminals to every taxi 
managed by First Class Taxis) and Live Epay (which supplies terminals used in 
only two taxis managed by First Class Taxis). The EFTPOS terminals acquired by 
both suppliers are hardwired to the taxi cabs and the taxi cab meters. As part of 
its licence conditions every taxi cab in Queensland is required to have a 
Cabcharge EFTPOS terminal in order to allow the drivers to process the 
Queensland Government Taxi Subsidy Scheme (TSS) card. 

Taxi Industry5   

17. Taxis provide a service to passengers alongside other forms of public transport such 
as buses, trains and hire cars. 

18. The taxi industry in each Australian city comprises licence owners, taxi companies and 
cooperatives, operators, networks, drivers, passengers, representative groups and 
government bodies. 

19. Taxi licences are controlled by state governments and are limited in their availability 
through restrictions on the number issued. Vertical integration can exist at all levels, in 
that a licence owner can be an operator as well as a driver.  However, most licence 
owners are investors who lease their licence to an operator.  The figure below 
illustrates the relationship between licence owners, operators and drivers. 

Licence Owner

Taxi Operator

(bailor)

Taxi Driver

(bailee)

Network/Depot

Owner may lease 

licence to taxi operator

Operator must belong 

to a network/depot

Operator may have a 

number of taxi drivers

Driver bound by 

network/depot by-laws

 

20. The scale of a taxi operator's business varies.  Some operate only one taxi while 
others are larger and may operate up to 60 taxis or more.  In providing a taxi service to 

                                            
 
4
     Under a ‘commission’ arrangement the bailor and bailee each keep a set percentage of any fare income 

earned. 
5
     This section draws upon ACCC Review of Taxi Authorisations, A30112 De Luxe Red & Yellow Cabs Co-

operative Trading Society Ltd & Ors, 11 March 2005.  
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the public, the costs incurred include vehicle lease payments (if not owned), plate 
lease costs (if not owned), network fees, fuel, insurance, registration, cleaning, repairs 
and maintenance. 

21. The ACCC understands that there are nearly 400 taxi vehicles on the Gold Coast, 
including around 40 “special sub-taxis” which are only permitted to be used in periods 
of high demand or as temporary substitutes for defective cabs. In addition to First 
Class Taxis, there are a number of other substantial taxi fleets operating on the Gold 
Coast, including Professional Taxis, Steffensens, Black and White Cabs, and 
McKinnons. 

22. The ACCC understands that there are presently about 1500 active taxi cab drivers in 
the Gold Coast region, not all of whom are driving or available to drive at any given 
time6.   

Payment Methods 

23. Payment methods available to passengers to pay for the hiring of a taxi have changed 
significantly over time. 

24. EFTPOS became available in taxis from the early 1990s. Most taxis in Australia now 
have EFTPOS facilities available to passengers providing them with the opportunity to 
pay for the hire of a taxi electronically.   

25. From the passenger's perspective, an electronic transaction takes place in a taxi-cab 
just like it would with any other business or retailer.  The card is swiped through the 
terminal and the pin-pad allows the passenger to choose the relevant account and 
enter the pin number if required.  Once the transaction has been accepted a print-out 
is provided recording details of the transaction.7 

26. According to the Cabcharge website,8 approximately 97% of Australian taxis operate 
the Cabcharge Fareway EFTPOS System and accept Cabcharge Charge Cards, TAXI 
eTICKETs and Dockets and major third party Cards such as American Express, Visa, 
MasterCard, Bankcard, Diners Club and MotorPass. When the Cabcharge system is 
used, a 10% service fee is applied to transactions on all cards, including Cabcharge 
cards. An additional 1% is added on every card except for Cabcharge for GST.  

Regulation  

27. In 1999, the Productivity Commission considered the nature of taxi markets in 
Australia. It said that: 

taxi services are one of the few industries in Australia where the price, 
the quantity and the quality of the services are all regulated. 

28. While there are a wide range of regulations that apply to the taxi industry, for the 
purposes of this assessment it is most relevant to note that Queensland legislation 

                                            
 
6 

    “Cab delays brought on by driver shortage” Gold Coast News, 11 October 2012 
http://www.goldcoast.com.au/article/2012/10/11/439552_gold-coast-news.html  

7
     ACCC Review of Taxi Authorisations, A30112 De Luxe Red & Yellow Cabs Co-operative Trading Society Ltd 

& Ors, 11 March 2005, pg 15. 
8
     http://www.cabcharge.com.au/benefits/default.aspx 

http://www.goldcoast.com.au/article/2012/10/11/439552_gold-coast-news.html
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requires all taxi service bailment agreements between operators and drivers to be in 
writing and to include certain information about the agreement such as the payment 
arrangements, insurance coverage and details about the parties including names and 
addresses and accreditation and authorisation details. Further, set pay-in 
arrangements9 can only be entered into if the driver has held Queensland taxi driver 
authorisation for at least 12 months. 

29. Unless the driver is an employee of the operator, these requirements apply to all taxi 
drivers and taxi operators in Queensland and penalties apply for non-compliance.10 

Queensland’s Taxi Transport Subsidy Scheme 

30. The TSS is an initiative which aims to improve the mobility of persons with severe 
disabilities. The scheme is funded and administered by the Queensland Department of 

Transport and Main Roads (QTMR).
11 

 

31. The Scheme uses electronic smartcards with photographic identity for TSS members 
and electronic processing of TSS member trips in taxis. 

32. Cabcharge is contracted by QTMR to administer the TSS, having been chosen to do 
so following a tender process. As noted, this means that all Queensland taxi cabs must 
have a Cabcharge EFTPOS terminal to process TSS transactions. 

Applicant’s submission 

Public benefit 

33. First Class Taxis submits the likely public benefits from the notified conduct to be: 

1. Increased transparency  

2. Increased accountability, and  

3. Quality control 

34. First Class Taxis’ claims as to the benefits arising from the notified conduct are 
detailed below.   

Transparency  

35. First Class Taxis submits that the increased transparency arising from the notified 
conduct can benefit passengers and the general public, the bailor and the bailee. 

Passengers and the general public  

36. First Class Taxis submits that taxi passengers will benefit from the increased 
transparency provided by the notified conduct. The Criteria (see paragraph 6) require 

                                            
 
9
    Under ‘set pay-in’ arrangements, drivers pay a certain amount to bail a taxi and are then able to keep any fare 

income earned. 
10

   http://www.tmr.qld.gov.au/Business-industry/Taxi-and-limousine/Taxi-bailment.aspx 
11

   http://www.tmr.qld.gov.au/Business-industry/Taxi-and-limousine/Taxi-subsidy-scheme-and-Vision-
Impairment-Travel-Pass.aspx  

http://www.tmr.qld.gov.au/Business-industry/Taxi-and-limousine/Taxi-subsidy-scheme-and-Vision-Impairment-Travel-Pass.aspx
http://www.tmr.qld.gov.au/Business-industry/Taxi-and-limousine/Taxi-bailment.aspx
http://www.tmr.qld.gov.au/Business-industry/Taxi-and-limousine/Taxi-subsidy-scheme-and-Vision-Impairment-Travel-Pass.aspx
http://www.tmr.qld.gov.au/Business-industry/Taxi-and-limousine/Taxi-subsidy-scheme-and-Vision-Impairment-Travel-Pass.aspx
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the EFTPOS terminal to be able to process the end of journey fare and record certain 
taxi industry-specific requirements on the transaction receipt/tax invoice, including the 
Driver Authority (DA) Number, driver ABN, taxi cab number and time.  

37. First Class Taxis submits that the Criteria are designed to accommodate multiple 
bailees operating in multiple taxi cabs with various changeover times and a multitude 
of journey pick up and drop off points, with a variety of payment options. First Class 
Taxis submits that when the Criteria are met, together with the ATO’s requirements of 
date, fare amount and GST, a fully transparent transaction receipt/tax invoice is 
created for passengers. 

38. Further, First Class Taxis submits that ensuring the relevant details are recorded on 
the receipt allows passengers to dispute any inaccuracies, overcharging or fraudulent 
activity. First Class Taxis submits that when combined with the ability of the operator to 
track the disputed journey using the vehicle’s GPS unit, a realistic and quantifiable 
outcome can be achieved from the dispute.  

Bailor  

39. First Class Taxis submits that increased transparency also benefits the bailor and taxi 
licence owner. The bailor is able to ensure that the bailee is processing the EFTPOS 
transactions as appropriate for the fares conducted.  

40. The bailor is able to justify the time the taxi cab was available for hire, ensuring the 
bailee is performing the shift requirements. The bailor as a party to the EFTPOS 
transaction can also ensure the full 55% commission payable to the bailor is being 
generated by the bailee for the shift and paid to the bailor. First Class Taxis submits 
that this has legal ramifications with regard to ATO reporting and QTMR auditing. 

Bailee 

41. First Class Taxis submits that disputes sometimes arise in circumstances where, for 
example, a passenger is intoxicated and cannot remember the journey, or the 
passenger considers the route taken was excessively long, the tip was not agreed 
upon, or the tariff used was incorrect.  

42. First Class Taxis submits the bailee can use the transparency of the transaction 
receipt/tax invoice to assist in resolving passenger disputes about EFTPOS 
transactions. Likewise for a customer dispute First Class Taxis can use the data from 
the transaction receipt/tax Invoice together with GPS vehicle tracking and MT data 
vehicle trip report to verify an accurate fare charge.  

Accountability 

43. First Class Taxis submits that a public benefit results from the ability of bailors and 
First Class Taxis to maintain accountability of the overall EFTPOS transaction, 
processing and payment system. In particular, under the Criteria the EFTPOS supplier 
will make available to First Class Taxis a transaction report, detailing the transactions 
conducted during the relevant period (daily, bi weekly, weekly or monthly) on that 
EFTPOS terminal. These transaction reports will be used to verify every EFTPOS 
transaction that has occurred in every taxi cab on every approved EFTPOS terminal.  
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44. First Class Taxis submits that these transaction reports, when compared to bailee 
EFTPOS "end of shift" reports, will allow First Class Taxis to identify any transaction 
that has not been processed or conversely a transaction that has been processed 
incorrectly. First Class Taxis submits that this provides a public benefit in that if a fare 
has been over-charged it can be accounted for at this stage. The transparency of the 
transaction receipt could then be used to investigate the transaction. 

45. These transaction reports would allow First Class Taxis to compare actual EFTPOS 
supplier bank deposits with bailee entered EFTPOS "end of shift" reports.  First Class 
Taxis submits that the ability to compare transaction receipts/tax invoices, end of shift 
reports, transaction reports and bank settlement statements will ensure that any fraud 
or discrepancy can be assessed by a reliable reconciliation process, thus ensuring 
accountability. First Class Taxis submits that if there is a discrepancy with these 
amounts they can be identified and broken down into individual taxi cab numbers or 
DA numbers. This auditable process will ensure the correct payment of fares by 
passengers and the correct disbursement of fares to the bailee and the bailor. 

46. Further, First Class Taxis submits that the public will also benefit because the conduct 
will enhance the ability of First Class Taxis to comply with ATO TR 96/11. This ensures 
all bailees submit accurate GST and PAYG information and the taxi licence owners 
submit their GST and income tax. First Class Taxis submits GST, PAYG and company 
tax. These all rely on the accountability of the overall EFTPOS transaction process. 

Quality control 

47. First Class Taxis submits that a public benefit arises from the ability of First Class 
Taxis to manually and electronically locate any disputed or fraudulent EFTPOS 
transaction receipts/tax invoices and justify the transaction fare and overall charged 
amount. This quality control comes from having the full ability to record and store all 
EFTPOS transactions receipts/tax invoices, bank statements and the ability to 
reconcile these when required for fraud and disputed fare claims. 

48. This quality control relies upon the bailee to submit to First Class Taxis all EFTPOS 
transaction receipts/tax invoices, "End of Shift" reports and the EFTPOS supplier to 
provide all transaction reports. 

49. First Class Taxis submits that quality control allows passengers to have confidence 
that the fare amount paid will be verified, reconciled and investigated if in doubt. It 
allows the ATO and TMR a clear paper trail that when compared with actual driver pay 
in details, vehicle GPS tracking and MT Data vehicle trip reports. The Criteria 
requirements allow for a complete EFTPOS transaction time line to be drawn from 
journey commencement until final payment. 

50. First Class Taxis submits that this process of quality control will also allow First Class 
Taxis, taxi licence owners and the bailee to report correctly to the ATO and TMR for 
auditing purposes. The integrity of the commission basis relies upon the bailee and the 
EFTPOS suppliers accepting the Criteria requirements. 

51. First Class Taxis submits the quality control process will result in reduced fraud, which 
ultimately reduces the costs associated with the EFTPOS processing, thereby 
ultimately reducing the costs charged back to the passenger by the EFTPOS supplier. 
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Public detriment 

52. First Class Taxis submits that little, if any, detriment will result from the notified conduct 
due to the following reasons: 

 The purpose of the conduct is not to deny opportunities to any EFTPOS supplier 
but to establish and maintain some system of quality control over the product and 
services associated with it.  

 Bailees can still decide which supplier they want to use, provided the supplier can 
satisfy all the criteria conditions. 

 EFTPOS suppliers have the ability at any time to approach First Class Taxis to be 
added to the ‘approved suppliers’ list where the criteria are met. First Class Taxis 
will not unreasonably refuse or deny a supplier’s request to be considered and 
added to the ‘approved suppliers’ list.   

 The notified conduct does not foreclose to any extent the customer’s ability to 
choose whether they wish to pay for the journey with cash, credit card, debit card 
or an approved voucher system.  

 Currently all EFTPOS service providers charge a flat 10% rate and this has 
remained the same despite many more recent entrants to the market. The 
notified conduct will not affect this. 

Interested party submissions 

53. On 8 May 2011, the ACCC consulted with a variety of interested parties in relation to 
the notification, namely: 

 Industry participants, including taxi operators and EFTPOS terminal providers 

 industry representative associations, and  

 Government agencies.  

54. The ACCC received submissions in response to the notification from the following 
interested parties: 

 National Billing Group trading as Cabfare (Cabfare) 

 Tyro Payments Limited (Tyro) 

 Cabbiexpress International Limited Cabbiexpress (Cabbiexpress) 

 Mpos Australia Pty Ltd (Mpos) 

 Australian Taxi Drivers Association (ATDA) 

 GC Cabs 
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55. Some interested parties raised concerns about the risk that the notified conduct may 
foreclose competition from some EFTPOS suppliers, restrict the ability of drivers to 
negotiate terms with EFTPOS suppliers, or result in unsatisfactory calculation, 
negotiation or payment of income to drivers. These issues are discussed further under 
‘Public Detriment’. Copies of all public submissions received by the ACCC are 
available on the public register at www.accc.gov.au/exclusivedealingregister. 

ACCC Assessment 

56. In examining the benefits and detriments flowing from the notified conduct, the ACCC 
has considered all of the information provided by First Class Taxis and interested 
parties. 

Area of competition 

57. Defining the areas of competition affected by the notified third line forcing conduct  
assists in assessing the likely public benefits and detriments.  However, depending on 
the circumstances, the ACCC may not need to comprehensively define the relevant 
markets as it may be apparent that a net public benefit will or will not arise regardless 
of this definition. 

58. First Class Taxis submits that the relevant market likely to be affected by the notified 
conduct is the market for the supply of EFTPOS services in Australia.  First Class 
Taxis submits that the market is large, has grown significantly and includes all major 
banks and financial institutions.   

59. The ACCC has previously considered certain matters in the taxi industry12 and in those 
matters it formed the view that the appropriate market in which to assess the relevant 
conduct was the national market for the provision of non-cash payment processing 
services for taxis.  

60. The ACCC also notes that transactions between bailors and bailees (drivers) on the 
Gold Coast will also be affected, in that bailment agreements will be made subject to 
conditions about the supply of EFTPOS services. 

61. In respect of the arrangement the subject of this notification, it is the ACCC’s view that 
its assessment is unlikely to turn upon precise market definition. Accordingly it has not 
formed a concluded view on market definition for the purpose of assessing this 
notification. 

The ‘future-with-and-without test’  

62. The ACCC applies the ‘future-with-and-without test’ established by the Australian 
Competition Tribunal to identify and weigh the public benefit and public detriment 
generated by conduct for which immunity has been sought.  

63. Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated with and without the notified conduct.   

                                            
 
12

   ACCC v Cabcharge Australia Limited [2010] FCA 1261   

http://www.accc.gov.au/exclusivedealingregister
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64. First Class Taxis has not yet implemented the notified conduct. Therefore, First Class 
Taxis submits that if the notification is revoked, First Class Taxis will continue to 
operate as it presently does, entering into bailment agreements (similar to those 
currently in existence) with drivers without any condition that the driver may only use a 
terminal from an approved EFTPOS supplier.  

65. Under such circumstances, bailees would be free to acquire EFTPOS services from 
any EFTPOS supplier of their choice, pursuant to terms and conditions to be 
negotiated between the bailee and EFTPOS provider.  

66. First Class Taxis would not have any contractual right to assess or approve EFTPOS 
providers, nor to receive transaction records from EFTPOS providers. This may be 
relevant to decisions by First Class Taxis and/or bailors as to whether, and what terms, 
they would be prepared to enter into agreements with bailees (drivers).  

67. The ACCC considers this to be the likely outcome should it revoke the notification. 

Public benefit 

68. Generally, competition can be relied upon to deliver the most efficient market 
arrangements. In circumstances where there are market failures however, competitive 
markets will not generate efficient outcomes. 

69. The Act recognises that, in certain circumstances, arrangements which restrict 
competition can deliver public benefits where they address a potential market failure 
and therefore improve economic efficiency. 

70. There is some degree of overlap between the three categories of public benefit 
claimed by First Class Taxis. For the purposes of this analysis, the ACCC has 
identified two categories of public benefit that may arise from the notified conduct: 

 enhanced transparency13 and reduced fraud through improving the availability of 
information to participants in these arrangements, and  

 operational efficiencies for First Class Taxis.  

Enhanced transparency and reduced risk of fraud 

71. The ACCC accepts that more detailed data availability will enhance transparency, and 
reduce the potential for fraud, including fraud by drivers, thereby resulting in public 
benefit. 

72. In economic terms, there is an information asymmetry and a potential principal-agent 
problem between taxi licence owners and First Class Taxis, and between First Class 
Taxis and bailees (and also between bailees and passengers). 

73. Principal-agent issues can arise when there is a separation between the ownership 
and control of a business.  An owner (the principal) contracts with an agent to perform 
the key day to day activities on the owner’s behalf (in this case, driving a taxi and 

                                            
 
13

   Given the high degree of overlap in the benefits identified by First Class Taxis as arising from ‘transparency’ 
and those arising from ‘accountability’ and ‘quality control’, the ACCC’s assessment treats these as a single 
category of benefits referred to as ‘transparency’.  
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collecting fares).  If the objectives and interests of the principal and agent do not align, 
and it is difficult to monitor the agent’s conduct, it is possible that the agent will not 
perform as the owner would like and will instead pursue the agent’s own interests. 

74. For example, bailors have a limited ability to observe the conduct of bailees in 
collecting fares via EFTPOS terminals. Without the Criteria, an EFTPOS terminal that 
did not provide the bailor with a record of a transaction may be used to process a fare 
without the knowledge of the bailor. Such a transaction may not be detected in a 
circumstance where the meter is (improperly) not operated, such as where a 
passenger and driver agree an off-meter fare.  

75. One of the ways in which principal-agent problems may be addressed is by making it 
easier to monitor the agent’s performance to ensure that the agent acts in the 
principal’s interest.    

76. The conduct results in an increase in transparency about electronic transactions. This 
makes it easier for First Class Taxis to monitor the behaviour of bailees and reduce the 
potential for fraud. Further, this will assist in ensuring that the bailee and the bailor 
receive the correct amount of money to which they are entitled under their contract. A 
reduction in the risk of fraud and an increase in the likelihood that each party will 
receive the money to which it is entitled may reduce any distortion in incentives for taxi 
operators when making decisions about the operation of their taxis; other things equal, 
taxi owners will have a reduced incentive to engage a taxi management company or a 
bailee if they cannot be confident of receiving the income to which they are entitled 
because of the risk of fraud. 

77. The ACCC also accepts First Class Taxis’ claim that the ability to compare transaction 
receipts/tax invoices, end of shift reports, transaction reports and bank settlement 
statements will assist First Class Taxis to resolve any allegations of fraud or 
discrepancies raised by the public in a prompt and efficient manner, to the extent that it 
is the responsibility of First Class Taxis to do so (which will depend upon the 
agreements between First Class Taxis, bailees, card issuers and EFTPOS terminal 
providers).  

78. The ACCC also accepts that the conduct may assist in facilitating compliance with 
certain legal obligations, such as some reporting to the ATO and the Department of 
Transport & Main Roads (TMR) for auditing purposes, which is likely to constitute a 
public benefit.  

79. The ACCC therefore finds that the notified conduct is likely to result in a public benefit 
through enhanced transparency and reduced risk of fraud. 

Operational efficiencies  

80. The ACCC considers that some operational and administrative efficiencies are likely to 
result from the notified conduct. 

81. The ACCC considers that pursuant to the notified conduct, First Class Taxis is likely to 
gain a somewhat more accurate representation of transactions occurring in the taxi 
cabs under its management, including a greater degree of certainty that fares paid for 
by card are properly collected and recorded, as discussed above.  
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82. The ACCC notes that improved transparency and record keeping is likely to result in a 
more streamlined process for dispute resolution in those disputes where First Class 
Taxis has a relevant role. The ACCC accepts that the likely reduction in administrative 
time and cost will benefit both First Class Taxis and customers when fare disputes 
arise.   

83. The ACCC accepts that having all transaction reports (excluding bailee’s commissions 
and rebates) provided to First Class Taxis and having uniform banking practices for the 
EFTPOS income generated in all taxi cabs managed by First Class Taxis is likely to 
result in some banking administrative efficiencies for First Class Taxis and possibly 
also for EFTPOS terminal providers in relation to the payment and processing of 
money.   

84. The ACCC therefore finds that the notified conduct is likely to result in a public benefit 
through increased operational efficiency. 

Public detriment 

85. The ACCC has identified the following potential public detriments that may arise from 
the notified conduct: (i) foreclosed competition for the provision of EFTPOS services 
(ii) reduced ability for bailees to select their preferred EFTPOS provider, and (iii) costs 
arising from administering the conduct. The potential detriments are considered below. 

Foreclosed competition for the provision of EFTPOS services  

86. Some interested parties initially raised concerns that the Criteria applied by First Class 
Taxis to approve EFTPOS service providers would foreclose competition for the 
provision of EFTPOS services.  

87. Mpos and ATDA in particular submitted that the Criteria would exclude all EFTPOS 
providers except Cabcharge from complying, harming competition in the provision of 
such services as well as competition surrounding the level of surcharge levied for 
electronic transactions. 

88. In response, First Class Taxis provided a further submission clarifying its position that 
the Criteria will not exclude non-Cabcharge providers. In particular, the requirement 
that terminals must provide a ‘non-cash payment system’ is to be read to mean only 
that the terminal must have the ability to accept and process bank debit cards 
(EFTPOS cards) and credit cards. It will not be necessary that the terminal be capable 
of accepting and processing Cabcharge and other such non-cash cards. 

89. Further, First Class Taxis submits that the requirement to ‘acquire EFTPOS facilities 
only from a supplier approved from First Class Taxis’ does not prevent a bailee or taxi 
owner from using a second or any number of EFTPOS terminals in a taxi cab should 
they choose to, provided that each EFTPOS terminal comes from a supplier that has 
satisfied the Criteria and been approved by First Class Taxis.  

90. Pursuant to First Class Taxis’ submission and subsequent clarification of the purpose 
and effect of the Criteria, interested party submissions, and the ACCC’s inquiries with 
providers of EFTPOS terminals, the ACCC is not aware of any EFTPOS terminal 
supplier that could not comply with the approved Criteria proposed by First Class 
Taxis, should it wish to do so. The Criteria also appear unlikely to impose any 
significant barrier to new EFTPOS suppliers entering the market.  



  

15 

91. The ACCC is of the view that the obligations imposed on EFTPOS suppliers by First 
Class Taxis, namely, to provide a payment system which allows the bailee to process 
non-cash payment systems, and to provide a copy of all transaction reports issued by 
the EFTPOS Supplier to be sent to First Class Taxis, are not overly burdensome 
requirements and could be expected in the normal practice of providing EFTPOS 
services.  

92. The ACCC has concluded that the Criteria are therefore unlikely to unduly restrict the 
range of EFTPOS suppliers that can be used by drivers.  

93. While EFTPOS suppliers will incur some costs arising from the need to apply to First 
Class Taxis in order to gain approval, the detriment from this source is likely to be 
minimal, provided the conduct is implemented in accordance with First Class Taxis’ 
notification and clarifying submissions. 

94. The ACCC notes that any conduct that is not in accordance with the terms of the 
notification would not be subject to statutory protection, and may be relevant to any 
future assessment by the ACCC as to whether statutory protection for the notified 
conduct should be revoked. 

Loss of flexibility for bailees 

95. Some interested parties expressed concern about the loss of flexibility for bailees in 
moving to a system where drivers are required to nominate their EFTPOS supplier 
according to a list of approved suppliers by First Class Taxis. Several interested 
parties submitted that drivers should be able to negotiate their own terms with any 
EFTPOS provider they choose without interference from First Class Taxis. 

96. For example, the ATDA’s primary concern is that all funds will go via First Class Taxis, 
meaning that the drivers will lose their autonomy and choice of EFTPOS supplier. The 
ATDA submits that this will affect the transparency of transactions and lead to 
confusion as to who the customer is dealing with.  

97. The ATDA also submits that if bailees or taxi owners have their own EFTPOS terminal 
from which payments go only to the bailee’s or owner’s account, this provides an 
incentive to ensure that their driver ID/ABN numbers are entered correctly into the 
terminal each shift. It submits that this incentive does not exist where the funds are 
instead deposited into an account nominated by First Class Taxis in conjunction with 
the bailee. The ATDA submits that full transparency and accountability will occur only 
when correct entry details are the prerequisite to payment.  

98. The ATDA also submits that if drivers are instead paid cash, this may raise its own 
concerns, as it may increase the risk of drivers being robbed after completing their 
shifts and on their journey home.  

99. First Class Taxis submits that its current practice, which it proposes to continue under 
the notified arrangement, is to pay bailees in full in cash at the conclusion of each shift. 
Accordingly, it submits that no detriment to drivers arises from the fact that funds are to 
be deposited in an account nominated jointly by First Class Taxis and the bailee, since 
the bailee will already have been paid in full; it is First Class Taxis that will bear the 
burden of any delay in receiving electronic payment.  
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100. First Class Taxis also submits that most EFTPOS terminal suppliers have a mandatory 
requirement that the driver log into their EFTPOS terminal with their driver authority 
number and ABN. These are printed on the Transaction Receipt/Tax Invoice.  

101. To the extent that some EFTPOS suppliers do not seek to become approved 
suppliers, the ACCC accepts that the newly introduced Criteria for EFTPOS suppliers 
will somewhat reduce the ability for drivers to choose their preferred EFTPOS supplier.  

102. That said, the ACCC is of the view that the Criteria will not jeopardise the drivers’ 
ability to negotiate agreements with EFTPOS terminal providers as to commissions 
and rebates. Under the terms of the notified conduct, such income will be separate 
from income paid into an account nominated by First Class Taxis in conjunction with 
the bailee. 

103. It is difficult for the ACCC to assess any benefits and risks to drivers as a result of 
being paid in cash at the end of each shift. However, the ACCC notes that this is a 
continuation of an existing practice that does not appear to arise from, or be affected 
by, the notified conduct. First Class Taxis and any drivers that hold safety concerns 
may be able to negotiate alternative methods of payment such electronic transfer. 

104. Although taxi drivers are not allowed to drive taxis without a bailment agreement 
unless they are owner/drivers, who require a special licence,14 the ACCC also accepts 
the submission of First Class Taxis that the bailment agreement is not an employment 
agreement and does not oblige the bailee to drive a First Class Taxis taxi cab for any 
period of time. To the extent that bailees have available to them alternative 
opportunities, such as offers to drive taxi cabs on behalf of other parties operating on 
the Gold Coast, First Class Taxis will have some incentive to ensure that the terms of 
its bailment agreements, including as they relate to EFTPOS terminals, are sufficiently 
attractive to secure the drivers that it requires to drive the taxi cabs under its 
management. 

105. On this point, while not making any definitive findings as to the extent of opportunities 
available to drivers in the Gold Coast region, the ACCC notes that there are a number 
of competing taxi fleets in the Gold Coast Region that offer bailment agreements to 
drivers. GC Cabs submits that depots are constantly looking for cab drivers as there is 
currently a shortage of drivers in the Gold Coast region. 

Administration and compliance costs 

106. Any costs of administering the notified conduct also need to be considered as a 
potential detriment. EFTPOS suppliers will incur costs in preparing applications and 
seeking approved from First Class Taxis, while First Class Taxis will incur some cost in 
assessing applications. The ACCC considers that there will also be some ongoing 
compliance costs for First Class Taxis and bailees in monitoring and complying with 
the requirements of the approval scheme. 

107. The ACCC considers that some public detriment, albeit limited, will arise from 
administration and compliance costs. 
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   GC Cabs submission dated 4 December 2012.  
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Calculation of income  

108. The ATDA has raised concerns regarding the calculation of income undertaken by 
First Class Taxis, and has claimed that its practice may be discriminatory.  

109. First Class Taxis submits that it uses the program TaxiCab Manager which determines 
the bailee/bailor Bailment Commission rates. At the shift completion, the bailee 
submits all income details (meter totals, off meter quote totals, Council Cab totals, 
school run totals, EFTPOS Transaction “End of Shift Report” etc).  

110. The program also requires the bailee to enter all expenses incurred in the shift (fuel 
purchased off site, car cleaning etc).The TaxiCab Manager system determines the 
bailee/bailor commission rates and determines bailee GST, Insurance and PAYG 
obligations.   

111. The ACCC notes that the practice of First Class Taxis calculating the income payable 
to owners and bailees is already in place; it is not a product of the notified conduct.  

112. In any event, the ACCC considers that the TaxiCab Manager system appears capable 
of determining the appropriate bailee/bailor commissions.   

Revenue arrangements between bailors and bailees. 

113. The ATDA’s submissions also raise a potential concern that because the notified 
conduct will give First Class Taxis increased visibility and control over all income 
generated by drivers, it will potentially put First Class Taxis at an advantage in future 
revenue negotiations between First Class Taxis and bailees, or in the implementation 
of revenue sharing, accounting, and distribution (under the terms of the Bailment 
Agreements) between First Class Taxis and bailees.  

114. The ACCC does not consider, on the information before it, that: 

 the provision to First Class Taxis of accurate information about EFTPOS income 
generated by drivers, or 

 depositing the monies received by way of EPTPOS transactions into a bank account 
nominated by First Class Taxis (in conjunction with the bailee),   

 
is likely to result in any material detrimental change to the outcomes of negotiations 
between First Class Taxis and bailees, or to the implementation of revenue sharing, 
accounting and distribution arrangements under the Bailment Agreements.   

115. These requirements will not alter the parties’ ability to resolve:  

 any concerns about the relevance or accuracy of the EFTPOS information, or  

 any disagreements about future revenue arrangements, or about the way in which 
revenue sharing, accounting and / or distribution is being implemented pursuant to 
the terms of the relevant Bailment Agreement;   

by reference to other relevant information, other regulatory, commercial or contractual 
considerations, or other contractual requirements.  
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Balance of public benefits and detriments 

116. The ACCC considers that the notified conduct is likely to result in public benefits 
arising from enhanced transparency and reduced risk of fraud, and some public 
benefits through operational efficiencies particularly accruing to First Class Taxis. The 
ACCC also considers that the notified conduct is likely to result in some public 
detriments in the form of costs incurred by EFTPOS terminal providers and First Class 
Taxis in preparing and assessing applications for approval, and costs arising from 

ongoing compliance with, and administrative of, the terms of the notified conduct.  

117. The ACCC considers that the potential for public detriments will be limited due to the 
following: 

 The Criteria for approving EFTPOS providers are not unduly onerous or 
burdensome, and the ACCC is not aware of any EFTPOS supplier that would be 
incapable of meeting them should they choose to. The Criteria are therefore 
unlikely to unduly restrict the range of EFTPOS suppliers that can be used by 
drivers. 

 Beyond the initial application process any ongoing compliance and administrative 
costs associated with the scheme appear likely to be minimal. 

 The notified conduct will not jeopardise the drivers’ ability to negotiate 
arrangements with EFTPOS terminal providers as to driver commissions and 
rebates. 

 Calculation and payment of income will not change as a result of the notified 
conduct. 

118. On balance, the ACCC is satisfied that the likely benefit to the public from the notified 
conduct will outweigh the likely detriment to the public. 

Conclusion 

119. Having regard to the submissions of First Class Taxis and interested parties, the 
ACCC is satisfied that the likely benefit to the public from the notified conduct will 
outweigh the likely detriment to the public from the notified conduct. 

120. Accordingly, the ACCC does not intend to take any further action at this time. 

121. As with any notification, the ACCC may act to remove the immunity afforded by the 
notification at a later stage if it is satisfied that the likely benefit to the public from the 
conduct will not outweigh the likely detriment to the public from the conduct. 
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