
 

 

Cockatoo Coal Limited and others –  
application for authorisation A91338 

Interim authorisation decision 

15 November 2012 

DECISION 

The Australian Competition and Consumer Commission (the ACCC) has decided to grant 
interim authorisation in respect of an application for authorisation lodged by various coal 
producers located within the Surat Basin and Bowen Basin on 18 October 2012.  

The producers are: Cockatoo Coal, Cuesta Coal Limited, MetroCoal Limited, Peabody 
Energy Australia PCI Pty Ltd, QC Resource Investments and Whitehaven Coal (the 
Applicants). 

In particular, the ACCC grants interim authorisation to the Applicants to enable them to 
commence collective negotiations with SunWater for the terms and conditions for water 
supply and the development of the proposed Nathan Dam Project, including possible interim 
water supply arrangements while the dam is being constructed. 

Interim authorisation only extends to any agreement entered into which contains a condition 
precedent, such that it will not come into force unless and until final authorisation is granted 
by the ACCC. 

Interim authorisation commences immediately and will remain in place until it is revoked or 
the date the ACCC’s final determination comes into effect. 

THE APPLICATION FOR AUTHORISATION 

The Applicants seek authorisation for 23 years to collectively negotiate terms and conditions 
for water supply and the development of the proposed Nathan Dam Project with SunWater.  
SunWater is a government-owned corporation and is Queensland’s largest bulk water 
supplier. 

Construction on the Nathan Dam is currently proposed to commence in late 2015. Once 
operational it will support coal mining activities in the Surat and Bowen Basins in 
Queensland.  The first water supply from the dam is expected in 2018.  Subject to final 
design, the Nathan Dam will have capacity of 888 000ML. 
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Participation in the proposed collective bargaining arrangements by producers is voluntary 
and the Applicants do not seek authorisation for boycott activities. 

At the time of lodging the application, the Applicants also requested interim authorisation to 
allow them to commence collective negotiations with SunWater as soon as possible.  The 
Applicants subsequently clarified that the request for interim authorisation also extends to 
collective negotiations with SunWater for any interim water supply arrangements while the 
Nathan Dam is being constructed.  

Further, the Applicants advised that should interim authorisation be granted by the ACCC, 
they will ensure that any agreement entered into will contain a condition precedent, such that 
the agreement will not come into force unless and until final authorisation is granted by the 
ACCC.  

THE AUTHORISATION PROCESS  

The ACCC can grant protection against legal action under the competition provisions of the 
Competition and Consumer Act 2010 (the Act) if it is satisfied that the benefit to the public 
from the conduct outweighs any public detriment.  The ACCC conducts a public consultation 
process to assist it to determine whether a proposed arrangement results in a net public 
benefit. 

INTERIM AUTHORISATION 

Section 91 of the Act allows the ACCC to grant interim authorisation without making a 
decision on the merits of the application. 

CONSULTATION  

Upon receipt of this application, the ACCC invited submissions from interested parties in 
order to consider the request for interim authorisation.  The ACCC did not receive any public 
submissions in relation to the request for interim authorisation.  SunWater has advised the 
ACCC that it has no objection to the request for interim authorisation. 

Further information in relation to the proposed arrangements, including any public 
submissions received by the ACCC as this matter progresses, may be obtained from the 
ACCC’s website www.accc.gov.au/authorisationsregister.  

http://www.accc.gov.au/authorisationsregister
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REASONS FOR DECISION 

In making its decision to grant interim authorisation, the ACCC had regard to the following 
issues: 

 granting interim authorisation will facilitate timely negotiations for the acquisition of 
water by the Applicants 

 there is likely to be minimal impact on competition given the voluntary nature of the 
arrangements, the relatively limited composition of the bargaining group and that any 
agreements entered into will contain a condition precedent that they will not come 
into effect unless the ACCC grants authorisation and 

 denying interim authorisation could lead to unnecessary delays in the development of 
the Nathan Dam, and subsequent delayed coal export sales.  

RECONSIDERATION OF INTERIM AUTHORISATION 

The ACCC may review this interim authorisation at any time.  The ACCC’s decision in 
relation to interim authorisation should not be taken to be indicative of whether or not the 
final authorisation will be granted. 


