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1 November 2012 

 

Dr Richard Chadwick 

General Manager 

Adjudication Branch 

Australian Competition and Consumer Commission  

 

Dear Dr Chadwick 

 

Qantas Airways Limited and Emirates applications for authorisation A91332 & A91333 - 

interested party consultation – submissions on FINAL Authorisation 

 

Malaysia Airlines (MAS) would like to thank the ACCC for inviting MAS to give its comments 

to the above applications. 

 

The comments given below are related to the final authorization.  For the reasons given below, 

MAS do not oppose the application for a final authorization save that MAS would urge the 

ACCC to analyse the application on a more minute basis, particularly on a route-by-route basis, 

and, if necessary, to narrow the scope of the Proposed Conduct.   

 

For the purpose of MAS‘ submission, the following terms shall bear the following meanings: 

 ‗Proposed Conduct‘ – same meaning as that referred to in the applications; 

 ‗Applicants‘ – both Qantas (QF) and Emirates (EK); 

 ‗Applications‘ – the applications of the Applicants herein; 

 ‗Applicants‘ Submission‘ – the submission dated 7 September 2012 by the Applicants; 

 ‗three airline groups‘ – QF, EK and Jetstar Group; 

 ‗three networks‘ – the networks of QF, EK and Jetstar Group. 

 

 

A. EXECUTIVE SUMMARY 

 

1. The Applicants‘ Submission has failed to provide a comprehensive and fair picture of the 

anti-competitive effects that the Proposed Conduct, involving 3 airline networks, would 

have the aviation industry as well as Australian consumers as a whole. 

2. The arguments advanced in support of the Proposed Conduct are mainly over-generalised 

and do not reflect the case-by-case and market-specific analysis required in competition 

case analysis. 

3. The Proposed Conduct would mainly serve to destroy the existing and would-be 

competitive situation in the Australian aviation and travel industries and would merely 

benefit one of the parties to it without any corresponding appreciable benefits either to 

the Australian airlines or Australian consumers. 

4. There is insufficient public benefit to outweigh the detriments that the Proposed Conduct 

would cause. 
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B. INCOMPLETE, ONE-SIDED SUBMISSION 

 

5. What is obvious from the submissions of the Applicants is both the contentions as well as 

the materials in support appear to be self-serving and incomplete at best.  Take, for 

example, in Annexure A and B, the Applicants merely presented to the ACCC the 

networks of QF International, Jetstar Group as well as EK without showing to the ACCC 

how these three networks (which are, contrary to the Applicants‘ contention, not 

necessarily complementary as would be alluded to below) would look and map out post-

authorisation. 

6. In particular, the Applicants, and QF in particular, seem to have omitted to inform the 

ACCC why another joint co-ordination is necessary when QF and Jetstar Airways Pty 

Ltd had just a few months prior to the Applications lodged another set of applications
1
 

with the ACCC (‗QF-Jetstar Applications‘).  It is significant in this respect to observe 

that with the co-ordination of the three networks among the three airline groups, it would 

effectively create a gigantic and dominant force that would serve to destroy the existing 

or future competitiveness all the way from Trans-Tasman to Europe to the sole benefit of 

EK but all to the detriment of Australian consumers in particular as would be alluded to 

below.
2
 

7. QF, in particular, has also apparently failed to inform the ACCC as to how and why the 

existing arrangements with the British Airways (BA) under the Joint Services Agreement 

(JSA) that has been approved by the ACCC, as well as codeshares with CX and Air 

France (AF) have not worked to the benefit of both QF and the Australian consumers, 

and that the Proposed Conduct is instead necessary.  This is significant for, as contended 

by the Applicants, it is the public benefit that matters under the Competition and 

Consumer Act 2010 (CCA 2010) and ‗public benefit‘ includes both the benefit to the 

producer as well as the benefit to the consumers (i.e. the Australian consumers).
3
 

 

 

C. THE CONTENTIONS FOR THE PROPOSED CONDUCT & MAS‘ REPLIES 

 

8. General Observation 

Most of the reasons proffered by the Applicants are common to every airline in the world 

and, as such, are self-serving at best.  They would be dealt with in the next few 

paragraphs. 

 

 

 

                                                 
1
 Authorisation Numbers A91314 and A91315 

2
 Not eliciting competitive response as contended by the Applicants: the Applicants‘ Submission, p 3 

3
 The Applicants‘ Submission, p 5, quoting Re Qantas Airways [2004] ACompT 9 (12 Oct 2004) 
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9. Turn Around Exercise 

QF contends that it has taken a number of steps to reduce its costs but no results have 

been forthcoming.  MAS‘ reply to this is, knowing that it is a high fixed cost and high 

variable cost market it does take some time to turn things around.  QF appears to have 

omitted to inform the ACCC of the exact timeframe of its attempt to turn things around 

and why such attempts have failed within the said timeframe.  Everything appears to have 

been lumped up without specifics.  QF appears to simply rely on the alleged lack of 

results to support its contention for the Proposed Conduct without explaining that it was 

QF‘s own managerial decision not to give its turn-around exercise sufficient time to work. 

 

10. Force majeure Causes 

A number of such causes, such as viral outbreak, Icelandic and Chilean volcanic 

eruptions, are cited in Annexure C as part of the Applicants‘ contentions.  What is clear is 

these causes could affect all or simply a number of airlines.  For one, it depends on where 

the particular airline‘s hub or home base is located.  For instance, while the Icelandic 

volcano eruption might have affected most of the Western European carriers, it is 

questionable whether QF was affected and the submissions do not seem to offer any 

evidence to that effect.  Again, while EK flies to three destinations in Brazil and 

Argentina in South America via the Atlantic Ocean, it is questionable whether the 

Chilean volcano eruptions which appeared to occur over the Pacific Ocean did affect EK 

and there seems to be no evidence in the Applicants‘ submissions.  This serves to show 

that it all boils down to the relevant geographical markets in issue and the Applicants‘ 

Submission appears to have failed to clearly identify them.  As such, the Applicants‘ 

contention on this issue appears to be over-generalised. 

 

11. Shrinking QF International Network 

QF appears to pose a threat to the ACCC and Australian consumers by contending that its 

network will continue to shrink absent the authorization of the Proposed Conduct.  MAS‘ 

response to this is that it is common knowledge that every airline in financial trouble will 

have to take bold and drastic steps to cut down its network and only return to those routes 

when its financial conditions permit.  This happened to Japan Airlines (JL) when it was 

at the brink of bankruptcy and Garuda Indonesia (GA) did the same.  Both airlines are 

back to profit now with JL having returned to the Tokyo Stock Exchange.  MAS also did 

the same when it closed down its services to Johannesburg, Cape Town, Buenos Aires, 

Rome, Dubai, among others.
4
  Indeed, financial figures show that MAS continues to 

recover from its network exercise and is now planning to expand its network.  As will be 

seen under the Mid-point and End-point Argument below, even if QF were to shrink its 

European network, it would not mean the disappearance of QF International from the 

world aviation map as it could well divert its otherwise inefficient operations on the 

Kangaroo Route and European routes to other international routes, such as those routes to 

South Asia, South East Asia, North East Asia as well as South America which are more 

                                                 
4
 Annexure E, Malaysia Airlines, para 2.2 
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profit-making for QF, and return to the Kangaroo Route and other European routes when 

the world economy makes those routes more viable. 

 

12. Mid-point and End-point Argument 

This is again another general argument put forward by the Applicants.  As to whether an 

airline is situated at the mid-point or end-point depends very much on the relevant 

geographical market in question.  This is trite.  We cannot simply open up the World Map 

and say that just because Australia is situated down under and therefore it is at the ―end-

point‖.  If we turn the World Map around and put Australia in the middle, we would see 

that Australia is actually located in the mid-point, a strategic location between South 

America and Asia as well as Africa, depending on the routes.  It is the same like saying 

that Stockholm is the ―end point‖ because it is located so far north but when we turn the 

World Map around and put Stockholm in the centre (just like what Scandinavian Airlines 

like to show the way the World Map looks) we would realize that Stockholm is actually 

at the centre of Europe, Asia, North America and within reach of the Middle-East and 

Africa.  Indeed, its home location that is near to the South Pacific gives QF the advantage 

to have a shorter flight route over the South Pacific—an advantage that those airlines like 

MAS, CX and GA do not enjoy as they are located near to the Equator, and this also 

explains why MAS does not reach out to the Americas, particularly South America 

having cut its service to Buenos Aires.
5
  As such, as to how an airline works around its 

geographical location and leverages on it is obviously a matter of efficient and shrewd 

management and that is exactly what the Applicants‘ Submission has failed to proffer and 

that is also the basic tenet that underpins the Competition and Consumer Act 2010.
6
 

 

The Applicants‘ Submission fails to adequately explain how economies of scale are 

relevant to this mid-point hub argument.  It is clear that the issue of economies of scale is 

as much relevant to any airline whether it is located in the mid point or otherwise. 

The Applicants‘ Submission also attempts to lump all sorts of carriers into the so-called 

group of mid-point carriers, without sufficiently explaining how one carrier differs from 

the others.
7
  For instance, while the Applicants contended that Singapore Airlines (SQ), 

Thai Airways (TG) and MAS are located in the mid-point of South East Asia, the 

Applicants failed to explain how JL and Korean Air which are located far in the North 

East Asia, and all the China airlines which are located all over the large piece of land of 

China are deemed ―mid-point‖ carriers. 

 

Further, if those carriers were all located in the so-called strategic mid-points it is equally 

obvious that they were not the only carrier in those mid-points—in other words, they do 

not enjoy any monopoly in their respective mid-points.  CX, JL, and all the China and 

                                                 
5
 In the US, the cargo hub is located in Alaska, a piece of land to the far north and far away from the mainland US. 

6
 This is perhaps implicitly admitted by the Applicants in their submission at p 4 (‗In the long term, Qantas 

International will only invest in new aircraft and operate those ports where it can make an appropriate return on 

capital…‘) 
7
 The Applicants‘ Submission, p 6 
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Korean airlines have to compete among themselves; MAS, SQ, GA and TG have to 

compete within a small patch of sky in South East Asia, with other carriers like those 

from Vietnam and Indonesia looming in the background; while Qatar Airways (QR) have 

to compete with EK (one of the Applicants herein) and Etihad as well as other Middle-

Eastern carriers.
8
  In sum, no one airline despite its so-called strategic mid-point location 

stands to gain any particular geographical advantage and it is efficient management and 

shrewd commercial decision-making that determines its ultimate survival and profits. 

 

Lastly, if all mid-point carriers were to do well simply because of their locations, one 

would also wonder why JL needed to file for bankruptcy protection.  In other words, the 

mid-point argument has been over-generalised and exaggerated without any clear, case-

specific analysis. 

 

13. Lost-cost Carriers 

The Applicants‘ Submission also contends that low-cost carriers (LCC) are key drivers 

of competition.
9
  This is not accurate either for competition analysis does draw a line 

between premium travel and leisure travel, and between full service carriers (like QF and 

EK) and LCCs (like Jetstar).  If LCCs were the key drivers of competition, QF has over 

the past years achieved this by introducing a very successful brand called Jetstar which 

has since spiraled into a number of different Jetstar groups all over Asia and Australasia. 

 

14. Distinct Brands 

While the Applicants claim that the Proposed Conduct, if authorized, would bring 

together two world-class complimentary brands,
10

 QF and EK on the other hand appear to 

insist that they do possess distinct and well-known brands on their own.
11

  If so, this 

contention would appear to be self-contradictory for QF and EK would then be able to 

compete well on their feet without the need for the Proposed Conduct. 

 

15. Feeding EK‘s International Services into QF‘s Domestic Network
12

 

This again goes to show the implausibility of the Proposed Conduct.  While the main 

argument behind the Proposed Conduct is coughed in the need to rescue QF International 

from its alleged network shrinking, this alleged feeding of EK‘s traffic into QF‘s 

domestic network is clearly intended to benefit EK only and is irrelevant to the survival 

of QF International. 

 

 

 

                                                 
8
 See a list of airlines in the Applicants‘ Submission, pages 8 and 9; also the need for Etihad to expand its business 

beyond the Middle East: Annexure E, Etihad Airways, para 4 
9
 The Applicants‘ Submission, p 6 

10
 The Applicants‘ Submission, p 4 (…both airlines…have iconic and widely recognized brands…‘) 

11
 The Applicants‘ Submission, p 4 (‗…Qantas remains an extraordinary global brand…‘) (emphasis added) 

12
 The Applicants‘ Submission, p 3 
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16. Fleet Size 

The Applicants‘ Submission also provides a table of the aircrafts on order by various 

airlines.  There are a few points to note: 

(i) No difference is drawn between fleet expansion and fleet renewal.  It does not 

follow from the numbers that all airlines are buying aircrafts for expansion 

purposes.  MAS, for instance, is actually purchasing new aircrafts to replace its 

rather old fleet and this is actually to the benefit of passengers. 

(ii) No difference is drawn between domestic and international fleet expansion.  It is 

unclear from the table whether those airlines are buying the new aircrafts for 

domestic or international market.  For instance, it is common knowledge that 

China and Indonesia are developing their domestic airline services and many of 

the aircrafts on order are actually intended for the domestic market 

consumption.
13

  

 

 

D. DESTRUCTION OF COMPETITIVE LEVEL-PLAYING FIELD 

 

17. Economic Advantages 

One economic advantage that some airlines, like EK, enjoy is low or no tax together with 

access to developing economy labour costs.
14

  Since EK is located in the Middle East and 

with the country‘s petroleum reserve the tax level is zero and much lower comparatively.  

This is coupled with Dubai‘s proximity to the large labour force available at affordable 

costs in the vicinity.  As such, EK enjoys these kinds of economic advantages, and to 

permit it to jointly co-ordinate with QF and Jetstar and set prices on the Kangaroo Route 

as well as other routes both in Europe and domestic in Australia would only mean more 

profits to EK, reduced frequency, fewer choices for consumers who are going to be 

affected, particularly the Australian consumers. 

 

18. World‘s Largest International Carrier 

EK was established in 1985 with a State grant from the UAE government.  Within a short 

span of around 15 years it grew into the world‘s largest international carrier.
15

  This is 

mainly the result of a number of economic factors that EK stands to enjoy while other 

carriers do not, such as no income tax, access to affordable labour costs, strategic location 

of its Dubai hub, and ease of access to financial support in the form of government 

funded infrastructure among others.
16

  It has one of the largest fleets of aircrafts in the 

world and its network covers virtually all main commercial cities in South East Asia
17

 

                                                 
13

 As self-admitted in the Applicants‘ Submission, p 20 (‗The Civil Aviation Administration of China reportedly 

says the country plans to build 80 new airports by 2017 to speed up air transport development.‘) 
14

 The Applicants‘ Submission, p 4 
15

 The Applicants‘ Submission, p 4 
16

 The Applicants‘ Submission, p 4 
17

 Including Bangkok, Jakarta, Kuala Lumpur, Singapore, Ho Chi Minh City, and Manila 
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and Australia.
18

  With its network and fleet dominance over the skies for thousands of 

miles all the way from Dubai to Europe, Dubai to East Asia, and Dubai to South East 

Asia and through to Australia and beyond the Tasman Sea, the Proposed Conduct, if 

authorized, not only will simply further reduce the choices that the Australian consumers 

have but also strengthen EK‘s grip on the Kangaroo Route with neither any clear and 

present benefit to QF nor to the Australian consumers in particular.
19

  The end result is 

likely to be higher fares that will be borne primarily by the Australian companies (on 

corporate travel) and consumers (for leisure). 

 

19. Route-by-route Analysis 

The Applications have generalized the public benefits and detriments.  MAS submits that 

it is necessary for the ACCC to examine on a route-by-route basis to see the detrimental 

effects of the Proposed Conduct with the Proposed Conduct so as to have a real feel of 

the counterfactual as claimed in the Applications. 

 

20. Market-by-market Analysis 

For the same reason stated in the immediately preceding paragraph, it is also necessary 

for the ACCC to analyse the Proposed Conduct on a market-by-market basis as leisure 

travel market has time and again been distinguished by the ACCC from the time-sensitive 

corporate travel market. 

 

21. EK‘s Freedom beyond South East Asia 

As it stands now EK has no restriction on its schedule and load whether landing at or 

departing the Kuala Lumpur International Airport (KLIA).  As such, it is free to use the 

KLIA as its launching pad to serve destinations in South East Asia, North East Asia as 

well as Australasia.  Indeed, as stated, EK‘s fleet is one of the world‘s largest and has 

enough long-distance capable aircrafts that can even fly direct beyond the KLIA.  This 

freedom beyond South East Asia is something that BA does not enjoy and, even with the 

JSA with QF, would not be able to dominate the skies.  Thus, EK‘s freedom if coupled 

with the fleet of QF and Jetstar is absolutely likely to tilt the competitive scenario and 

turn it one-way heavily in favour of EK in particular, without any significant benefits to 

competition in the Australian airline industry general and Australian consumers in 

particular. 

 

22. Further Concentration of the Markets 

While the Applicants claim that the Proposed Conduct, if allowed, will entice more 

competitive response from the other competing airlines.  What the Applicants seem to 

have failed to inform the ACCC is the manner in which such competitive response will 

                                                 
18

 Including Perth, Adelaide, Melbourne, Sydney and Brisbane and mostly direct from Dubai 
19

 This is clearly admitted in the Applicants‘ Submission, pages 12 and 13 (‗The Proposed Conduct will generate 

Australian domestic feeder traffic onto Emirates‘ global network, materially facilitating capacity 

increases…Increased passenger volumes on Emirates‘ flights to Australia resulting from the Proposed Conduct will 

expedite the deployment of additional capacity…‘) (emphasis added) 
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come about.  The competitive response is unlikely to come from individual carrier 

individually as that would not be sufficient to match the overwhelming size and market 

power of the alliance of EK-QF-Jetstar.  What is more likely is going to be further merger 

and acquisitions (or even cross-shareholding among airlines) leading to more market 

concentration in the Australian aviation sector, to the detriment of international travelers 

in general and the Australian passengers in particular.
20

 

 

23. Steady Growth of Jetstar and EK 

As clearly seen in Table 3, market shares of international passengers travelling on Jetstar 

and EK to and from Australia keep growing with years.  Although this is pitched by the 

Applicants against the background drop in QF‘s market share, no evidence is proffered as 

to whether such drop could have been contributed by self-cannibalisation as a result of 

the introduction of Jetstar as a low-cost carrier, or the competition introduced by EK as a 

competitor.  Nor does the Applicants‘ Submission attempt to inform the ACCC that such 

drop was a result of QF‘s own decision to contract its network. 

 

24. Difference from Previous Non-materialised Joint Venture  

[MAS claims confidentiality here~]  

 

 

E. INSUFFICIENT PUBLIC BENEFIT TO OUTWEIGH ANTI-COMPETITIVE HARM 

 

25. Overlapping Networks 

Contrary to the Applicants‘ contention, the networks of the three airline groups are not 

necessarily complementary.  To a large extent, they are actually significantly overlapping. 

 

26. Australia to become Less Attractive to International Tourists
21

 

Contrary to the Applicants‘ Submission, with the authorization of the Proposed Conduct, 

the market is likely to become more and more concentrated as the other airlines (as 

admitted by the Applicants) are likely to seek similar arrangements.  With the trend in 

place, there will be fewer players serving the routes into Australia leading to higher 

prices which will in turn make Australia less attractive to international tourists. 

 

27. Frequent Flyer Programme (FFP) 

Contrary to the Applicants‘ Submission,
22

 it is not necessary to have the Proposed 

Conduct in order to proceed with a common FFP that customers of both airlines can earn 

and burn when travelling on either airline.  This is clear, for instance, from the oneworld 

                                                 
20

 The latest move by SQ to increase its stake in Virgin Australia is self-evident of this point 
21

 The Applicants‘ Submission, p 7 
22

 At p 13 
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alliance which does not require member airlines to enter into arrangements similar to the 

Proposed Conduct but which nevertheless allows member airlines to swap FFP points.
23

  

 

 

F. CONCLUSION 

 

28. In the light of the above, MAS would humbly and yet strongly urge the ACCC, if the 

ACCC is minded to grant an authorization to the Proposed Conduct, to confine the 

Proposed Conduct to the following regions after conducting a route-by-route analysis: 

(i) the intra-Australia routes, and  

(ii) Dubai-Europe routes. 

 

29. The ACCC is urged to take a bold step to ensure that competitive forces continue to 

assert both on the routes into and out of Australia and beyond so as to further ensure that: 

(i) it delivers its statutory duties in the eyes of the Australian society and Australian 

consumers; and 

(ii) the Australian society and Australian consumers will continue to reap the benefits 

of free and unhindered competition. 

 

If the ACCC has any queries, please do not hesitate to contact: 

 

 Dr Vince See 

 General Counsel 

 Malaysia Airlines 

DL:+603 78402125 

Fax:+603 78463818  

E-mail:vince.see@malaysiaairlines.com 
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 It is interesting to note that while QF is a member of the oneworld alliance the Applicants‘ Submission does not 

seem to draw this point to the attention of the ACCC. 


