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24 October, 2012 

 

 

Ms Marie Dalins, 

Director,  Adjudication Branch 

Australian Competition and Consumer Commission, 

GPO Box 3131, 

Canberra, ACT 2601 

 

Dear Ms Dalins, 

 

I refer to the third line forcing notification N96171, lodged by the Port Hedland Port 

Authority, in relation to which the ACCC has invited comments. 

 

SMIT’s comments are attached to this letter, but I would like to make a number of 

overriding observations which may assist the ACCC in its consideration of this matter. 

 

1. SMIT is a major global towage owner and operator with the expertise and 

resources to offer a comprehensive, competitive alternative to the arrangements 

currently in place in Port Hedland. 

 

2. If there were to be an open competitive tender for a licence to provide towage 

services in Port Hedland, SMIT would, subject to the conditions being proposed,  

bid for such a tender and would be confident that it could offer a cheaper and 

viable alternative to the current arrangements. 

 

3. If the ACCC were to approve the Notification, the effect would be to prevent any 

competitive tendering for towage services in Port Hedland for a period of 25 

years. A “non-exclusive” licence with the intention of offering only one such 

licence is in fact an exclusive licence. 

 

4. Such an outcome would perpetuate a towage regime in Port Hedland that has 

not been tested in open competition for at least 18 years. 

 

5. Because of this lack of testing in the market place, it is impossible for the Port 

Hedland Port Authority to say, with any confidence, that the current 

arrangement is in the public benefit. 

 

6. In fact, the Notification contains a number of errors and omissions of fact which 

bring the Port Authority’s contention into question. 

 

7. In addition to these errors of fact, the Notification makes a number of 

unsubstantiated statements that deserve serious scrutiny.  

 



 2 

The attached comments provided by SMIT address several of these matters. However, 

the Notification lacks critical information that is necessary for reliable conclusions to be 

drawn. The SMIT comments therefore are, by necessity, based on a number of 

estimates and assumptions. 

 

It is important that the Port Hedland Port Authority provide the missing information, 

and also be required to substantiate statements about the ability or otherwise of 

alternate service providers to mount a credible competitive operation.   

 

We believe the Port Hedland Port Authority has failed to make a case that would 

warrant a continuation of the third line forcing arrangement that is currently in place. 

 

I would be very happy to expand on these observations, and on the preliminary 

comments attached to this letter, if required. I would also be prepared to give some 

guidance on the information that would be necessary for a competitive towage provider 

to prepare a comprehensive service bid. 

 

In our view, careful consideration also needs to be given to the conditions attached to 

any tender specification and the towage regime being contemplated. 

 

 

Yours sincerely 

 

 
 

 

Andrea Wilkinson 

Commercial Manager, Australasia 

SMIT Marine Australia Pty Ltd 

Office +61 (0)2 9406 0400 

Mobile +61 (0)418 261 176 

www.smit.com 



SMIT MARINE AUSTRALIA PTY LIMITED 

COMMENTS TO THE ACCC RE THIRD LINE FORCING NOTIFICATION N96171 

LODGED BY THE PORT HEDLAND PORT AUTHORITY 

1. SMIT Background 

SMIT Marine Australia Pty Limited is a wholly owned subsidiary of Royal Boskalis 

Westminster N.V., a Netherlands based marine services organisation which operates in 

excess of 1,100 vessels internationally.    

SMIT has been involved in the maritime sector for 170 years. The SMIT harbour towage 

division operates more than 300 harbour tugs in ports worldwide and the Smit Lamnalco 

terminals business operates 190 tugs at onshore and offshore oil and gas jetties and 

facilities around the world.  Our tug fleet ranges from relatively small 45/50tBP port tugs 

through 70/80/90tBP dry and wet bulk vessel escort tugs up to much larger specialist 

ocean going and anchor handling tugs. 

Other SMIT divisions operate barges and floating sheerlegs and we are acknowledged 

international experts in marine emergency response, oil spill response and salvage.  

SMIT is the provider of harbour towage in the bulk east coast coal port of Gladstone 

operating 5 x 70tBP tugs under an exclusive licence. Additional 80tBP escort tugs will be 

brought into the port to handle the LNG export trade soon to commence. 

2. Current and future towage in Port Hedland 

Port Hedland is by far the biggest bulk port in Australia and is also the largest bulk export 

port in the world, handling 20% of the world’s iron ore exports. It is a tidally constrained 

port and currently has 10 tugs (Nnotification section 5) in operation.  We understand 

average vessel size and deadweight (dwt) is increasing and the largest vessels require 4 

tugs to berth them and again 4 tugs to sail them.  

Submission section 31.3.4 indicates 4,000 “shipping movements” per year for the port, 

which we assume to be approximately 2,000 ships calls (i.e. 2,000 ships arrive and these 

2,000 ships later depart from the port).  This assumption is supported by the published 

2011/12 PHPA comparative trade statistics which list 1,843 ship calls for the year (up from 

1,474 for 2010/11 and 1,307 for 2009/10).  

No data is made available with the PHPA submission, but reading that 97% of the port 

cargo throughput is iron ore (2011/12 PHPA comparative trade stats), and assuming that 

many of the vessels are at the larger end of the scale, we estimate that the port could 

have about 14,500 tug jobs per year. We think this is maybe a conservative estimate.   



This is a large port in terms of towage demand. Several studies have concluded that 8,000 

tug jobs is the tipping point that would support two tug companies in a port. The PHPA’s 

reasons for not testing interest in supplying competitive towage services are, to say the 

least, unconvincing. While SMIT believes that  any conclusions clearly need to take into 

account the specific characteristics of the port in question and its towage requirements, 

the commercial implications of a second towage operator can only be understood after a 

serious attempt has  been made to assess the results of an open tender. 

At Submission section 31.2.1 PHPA also notes that if they did allow a second operator into 

the port they would be required to purchase at least 8 rotor tugs to service the current 

level of demand.  The principle of the tug fleet being correlated to port requirements is 

reasonable, but the Notification has made a massive and unsupported leap of logic to 

conclude that a specific type of tug must form the basis of the fleet.  The rotor tugs 

referred to in the Notification are only one of several tug designs that expert opinion would 

say could meet the port’s requirements. 

Having made this point, and given a fair and level playing field, there is no reason why a 

competitive towage operator could not supply the additional fleet in the numbers, power 

and capability required.  

PHPA indicates that it intends to more than double the number of tugs from 10 to 22 tugs. 

Extrapolating then from our current estimated 14,500 tug jobs, this could mean expected 

growth to say 29,000 or more tug jobs in the port.  

3. New licence for 25 years 

PHPA notes that BHP currently holds the only towage licence; it proposes to offer a new 

non-exclusive licence to BHP only; it does not propose to grant any further licences and 

makes the notification in relation to BHP being the single operator in the port.   

At Submission section 27.6 PHPA states that they need to ensure the investment in 

upgrading tug fleet and tug haven is made as soon as possible and this is achieved by 

granting the non-exclusive licence to BHP (rather than for example putting the licence out 

to tender). PHPA notes that BHP won’t invest without the licence, and proposes to give 

them a 25 year term so they can redeem the capital investment. At 31.2.2 of the 

submission the port notes that BHP’s conduct in utilising its own entity’s services is not in 

contravention of the CC Act.  

PHPA does indicate it will do a study on the feasibility of an additional service provider at 

the port to determine whether the port can efficiently support a new entrant.  At 27.7 in 

the Submission it states that any potential anti-competitive effect of a failure to grant the 



towage licence through a tender process is offset by the fact that PHPA is able to accept 

other application for (and grant additional towage licences at a later date.)  

The port completed a towage study in 2009, encouraged we understand by the grounding 

of the bulk ship “Iron King” in Port Hedland in 2008.  The outcome is not public, but we 

can observe that the huge growth predictions for the port are not anything new, as the 

port has been planning for growth for years.  PHPA itself notes that the review identified 

the port needed to have up to 22 new and bigger tugs (Submission section 26.4). 

But if a future study does show that the port can support another operator, we are left 

wondering how this might work in practice. By then BHP would already have made or 

committed to substantial new investment, have been given the long term licence they 

require and presumably continue to be the dominant player in the market.      

4. Towage history in Port Hedland 

Up until March 1994, towage in the port was provided by Hedland Marine Services (HMS), 

a joint venture between Howard Smith and Adsteam, with Adsteam as manager.   

It was HMS that invested in towage in Port Hedland, designing and building the tugs and 

the tug pens and providing all the associated capital investment.   

HMS had a contract with BHP Minerals (BHPM). SMIT believes that this contract allowed 

BHPM to approve pricing. It believes that the contract also allowed BHPM to terminate the 

contract and acquire the tugs etc at the written down value at any time. If this was the 

case, it is likely that BHPM acquired substantial tug assets and port infrastructure at a cost 

significantly below true value.  

Towards the end of 1993, BHPM announced that it was terminating the contract with HMS, 

and would be transferring the contract to BHP Transport (BHPT).  

Adsteam convinced BHPM to go to tender for the contract rather than just transfer it to 

BHPT. While HMS neither expected to nor won the tender, it did serve to demonstrate that 

the BHPT price was higher than could be obtained by BHPM independently. 

In 2002, following a substantial downgrading of the BHPT operations, BHPM terminated 

the BHPT contract and gave it to Teekay Shipping. There was no open tender at that time.  

In the Productivity Enquiry into the Economic Regulation of Harbour Towage and Related 

Services of 20 August 2002, in table 4.1 Towage Arrangements by Port, reference is made 

to Port Hedland towage being under an “informal arrangement with BHP”.  Teekay 

Shipping continues to operate the BHP tugs today. 



So since 1993 when HMS was allowed by BHP Minerals to bid against BHP Transport for 

the towage contract, there has been neither a public tender nor any competition for the 

Port Hedland towage work.    

5. Public benefit claims re price and service quality. 

The public benefit claims in the Submission section 24 are that the notified conduct will 

result in improved safety and efficiency, will allow PHPA to facilitate trade, ensure safe and 

efficient operation of the port and protect the environment.  These and other comments 

made by PHPA assume that BHP is the only operator able to achieve these things, which 

we believe is incorrect.   

At Notification section 24.3, PHPA notes that there are no viable substitutes available for 

the towage services currently provided.  We challenge that as untested given the port has 

not been out to tender for these services. We further believe that given the opportunity 

and a level playing field, SMIT would be able to offer a viable alternative.  

At 27.2.2 in the Submission it is noted that the introduction of a second towage operator 

in the market may lead to higher charges due to the replication of fixed operating costs 

and the fact that BHP already has infrastructure at the port. In this case however 

investment is stated as being required both in new tugs and new tug havens, which will 

apply to BHP as to any new entrant.   

At 31.3.3 in the Submission it is noted that a single operator with higher throughput (such 

as BHP) can operate with lower costs and thereby offer lower prices for towage.  “A new 

entrant is going to have to charge higher prices to make a profit due to BHP’s economy of 

scale”.  Without external testing we believe that PHPA cannot know whether this is correct 

or not. 

Then at 31.4 it is noted that the risk with a new operator is that they will cause delays and 

inefficiencies and that the resultant costs are significantly larger than potential decreases 

in towage costs which may result from a new entrant.  This implies that BHP is the only 

towage operator able to perform without delays, and if another operator can perform the 

service at lower prices they will still not be considered because they might cause delays.  

This is untested and has no basis in fact.  

On the other hand, at 31.4 c) the Submission notes that BHP has costs savings with 

established infrastructure which will not need to be passed to consumers [sic]. The reason 

why they do not need to pass on savings is not made clear.  

Then at 27.1.2 in the Submission, it is noted that despite BHP having a monopoly, the 

notified conduct is not going to result in the BHP being able to charge exorbitant fees for 



towage. However it is not clarified how the exorbitancy or otherwise of charges is actually 

being measured.  

At 24.1 in the Notification it is also stated that it is unlikely that users would switch ports 

in the event of a small increase in the price of towage.    

But at 27.2.2 in the Submission it is stated that the notified conduct is not going to result 

in an increase in the price of towage as compared with the notified conduct not taking 

place. Yet it is hard to see how, if charges are currently made against the backdrop of a 

current return required for operating mainly smaller tugs and old tug berths, that there 

would be no change in pricing to take account of significant investment in large and 

expensive new equipment and new tug berths.    

Whilst towage tariffs do not appear to be published (unlike those in many other Australian 

ports), we understand from market discussion that the cost of a large Capesize bulk ship 

is $13,000 per tug and as the vessel would use 4 tugs to berth and 4 tugs to sail, that is 

$104,000 per vessel call.  On the surface this appears very high compared with other 

Australian ports and when taking into account the number and size of tug currently in use.   

This in SMIT’s view is the fundamental flaw in the PHPA’s Notification. Without testing the 

availability of competitive towage services, it is impossible to say whether the current cost 

of towage in Port Hedland is reasonable or not. Certainly, on the current indications, this 

would be a very questionable contention. 

At 33.1 in the Submission it is stated that the notified conduct will result in significant 

improvements to the quality of service offered.  This is going to be due to the significant 

investment in new tugs, KPIs, monitoring of performance, remedial action for failure to 

perform, termination for persistent failure to meet standards and so on.  This is all 

standard stuff, but normally it would be tested periodically in the market – usually through 

tender – allowing a comparison against best in class or some other form of benchmarking.  

We challenge how that without testing PHPA can claim quality improvements as a fact. 

6. Comments on certain inclusions in the Notification document. 

In Port Hedland 4,000 shipping movements is not equivalent to 4,000 tug jobs.   At 

Submission 31.3.4, reference is made to the Productivity Commission report of 2002 

which suggests that more than one operator might be supported at 8,000 tug jobs per 

year.  PHPA states it does 4,000 shipping movements per year which is well below the 

level cited by the Productivity Commission. 

4,000 shipping movements will include ships entering the port, ships leaving the port and 

maybe some ships shifting between berths. Some moves for small ships might be 



completed using only 2 tugs; for the largest ships (the major part of ships calling at the 

port) will be using a minimum of 3 tugs and more likely 4 tugs.  

We used this information to reach an estimate of about 14,500 tug jobs per year which is 

well in excess of the level cited by the Productivity Commission.    

Tug Operator in the Port 

The operator of the tugs is not BHP; the operator is actually called Teekay Shipping, a 

company that has a contract or licence awarded to them by BHP.   

Rotor tugs versus ASDs.  It is the port’s prerogative to use whatever type of tug they 

wish, however we wish to clarify the Notification which we suggest uses incorrect logic in 

describing that the PHPA needs to give BHP a licence so they can build new tug havens to 

house the larger rotor tugs which the port has to have because they are better than ASDs.   

There is no evidence supplied to suggest rotor tugs are more capable than other designs, 

and certainly nothing to suggest they are more cost-effective. All consequent arguments 

that are directly linked to rotor tugs as opposed to other designs must therefore be 

questioned.   

A tug’s strength and so its use in assisting a ship is measured by bollard pull (BP) in 

tonnes (tBP).  Put simply, to handle a larger and heavier ship (e.g. a big bulk iron ore or 

coal ship) a tug with a higher tBP rating is required, whereas to handle a small container 

or general ship, a tug with a smaller tBP is sufficient.  

In the case of Port Hedland, as with many other large bulk ports worldwide, the 

requirement for higher tBP is becoming evident.  

There are several types of tug design that are available for use - in the case of the Rotor 

tug it is unusual as it has three propulsion engines, three thrusters and all the associated 

systems, which are there to provide redundancy in case something breaks down. Perhaps 

a relevant consideration here is whether the high cost to buy, operate and maintain extra 

equipment on the rotor tugs plus the cost of new tug havens needing to be built, is worth 

the additional charges that will need to be levied on the service users to pay for it all. This 

versus the less costly but equally effective alternative tug designs in use in many similar 

locations around the world.  Especially noting a port based environment where shore 

support and backup is therefore easily accessible.   

Choice of towage service provider.  Submission section 31.2.2 states that BHP’s conduct in 

utilising its own entity’s services is not in contravention with the CC Act.  Accordingly the 

available market for a non-BHP towage provider is limited to the non-BHP entities.  



If as further stated, 71% of the volume is BHP iron ore, then that leaves say, an estimated 

4,205 tug jobs controlled via other operators. 

However we suggest it needs to be clarified whether it is 71% of BHP produced iron ore or 

whether it is 71% of BHP controlled shipments. 

As a towage operator in a number of bulk ports around the world, we are used to dealing 

with commodity producers and exporters such as BHP in one of two ways – either they are 

a direct towage customer and in control of the ship that actually carries their cargo, or 

they are not a direct towage customer and instead the towage customer is the shipping 

line who controls the ship carrying the cargo.  

The distinction is important as it points to who actually controls and pays for the port costs 

and so can nominate their towage provider, should they be allowed a choice. 

In vessel chartering terms there might be a Time-Charter where the vessel owner 

provides the ship and the crew and the charterer (say, BHP) pays the operating costs, 

which include the port costs.    

There might be a Voyage-Charter where the commodity exporter (say, BHP) has just the 

cargo interests.  The vessel operator pays the operating costs, which include the port 

costs and therefore actually nominates who will provide services such as towage if there 

are choices available. In such a case, the cargo interest has no valid say in the selection of 

a towage service provider unless it impacts on the cargo interest’s delivery of cargo to the 

ship. 

At one time, BHP was a major vessel operator, either as the prime owner or as a charterer 

of ships owned by other shipping lines. As a result, BHP could exert considerable influence 

on ship owners to use a towage provider of its choice. Whether this is still the case is not 

certain. In any case, it can be argued that if BHP is not the ship operator, then it has no 

legitimate right to determine the towage operator that can be used.   

We are not privy to the nature of the BHP charter party arrangements however suggest 

that this information is relevant to the consideration of whether or not the port can 

support an operator in addition to BHP.    

 

 

 

24 October 2012 


